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[GbBstHntioB,  article  TI,  wrtin  2.] 

Sec.  2.  The  Sapreme  Court  shall  roosist  of  m  chief  josti^e 
and  six  associate  justices.  The  Court  maj  st  in  de{>artm€nts 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Departm^it  Two.  The  ehief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.  The  chief  justice  may 
convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be  neces- 
sary to  pronounce  a  judgment  in  Bank ;  but  if  four  justices, 
80  present,  do  not  concur  in  a  judgment,  tlien  all  the  justices 
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qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judges  shall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
60  sitting,  but  the  justices  so  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  act 
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REPORTS  OF  CASES 

DETERMINED  IN 

THE  SUPREME  COURT 

OF  THB 

STATE  OF  CALIFORNIA. 


[8.  P.  No.  7432.    In  Bank.— -December  14,  1916.] 

NORTH  ALASKA  SALMON  COMPANY  (a  Corporation), 
Petitioner,  v.  A.  J.  PILLSBUBY  et  al.,  as  the  Industrial 
Accident  Commission  of  the  State  of  California,  Re- 
spondents. 

Workmen's  Ck)MPENSATioK  Act— Basis  of  Employer's  LiABn^iTT— Law 
Operates  on  Status. — The  liability  of  an  employer  under  the 
Workmen'B  Compensation,  Insurance  and  Safety  Act,  to  pay  com- 
pensation to  an  injured  employee  arises  from  the  law  itself,  rather 
than  from  any  agreement  of  the  parties.  The  law  operates  upon 
the  status  of  employer  and  employee,  and  afl&zes  certain  rights  and 
obligations  to  that  status. 

Id. — ^Injuries  Happening  Without  State. — Under  that  act,  as  it  ex- 
isted prior  to  the  amendment  of  1915  adding  section  75a  thereto, 
the  employer  is  not  liable  for,  and  the  accident  commission  has  no 
jurisdiction  to  allow,  compensation  for  injuries  received  by  an  em- 
ployee beyond  the  limits  of  this  state,  notwithstanding  the  contract 
of  employment  was  made  in  this  state. 

Id. — Extraterritorial  Operation  or  Act. — The  intention  to  make  the 
act  operative  with  respect  to  occurrences  outside  the  state  will  not 
be  declared  to  exist  unless  such  intention  is  clearly  expressed  or 
reasonably  to  be  inferred  from  the  language  of  the  act,  or  from 
its  purpose,  subject  matter,  or  history, 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an  order 
of  the  Industrial  Accident  Commission  of  the  State  of  Cali- 
fornia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

OLXXIV  Oftl.— 1  (1) 
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Wise  &  O'Connor,  and  Chickering  &  Gregory,  Ira  A.  Camp- 
bell, and  McCutchen,  Olney  &  Willard,  Amici  Curiae,  for 
Petitioner. 

Christopher  M.  Bradley,  ^  for  Respondents. 

SLOSS,  J. — Certiorari  to  review  an  award  of  the  Industrial 
Accident  Commission. 

The  petitioner,  North  Alaska  Salmon  Company,  is  a  cor- 
poration engaged  in  the  business  of  packing  and  selling  salmon. 
Its  packing  operations  are  conducted  in  the  territory  of 
Alaska.  Its  ofSce  and  principal  place  of  business  are  in  the 
city  and  county  of  San  Francisco.  Oscar  Anderson  was  em- 
ployed by  the  petitioner,  under  a  contract  made  in  San 
Francisco,  for  the  season  of  1914.  He  was  injured  while 
working  in  Alaska.  The  commission  awarded  him  compen- 
sation. The  only  point  made  by  the  petitioner  is  that,  at  the 
time  of  Anderson's  injury,  the  commission  had  no  jurisdiction 
to  allow  compensation  for  injuries  received  beyond  the  limits 
of  this  state. 

The  case  is  before  us  on  rehearing.  Our  former  decision, 
upholding  the  jurisdiction  of  the  commission,  was  based  on 
the  theory  that  the  workmen's  compensation  law  entered  into 
'  and  became  a  part  of  the  contract  of  employment,  and  that 
where  such  contract  was  made  in  this  state,  the  statute  fixed 
the  rights  of  the  parties  with  respect  to  any  injury  arising  out 
of  the  employment,  wherever  such  injury  might  occur.  Upon 
further  study,  we  are  satisfied  that  this  view  is  not  tenable. 
The  liability  of  the  employer  to  pay  compensation  arises  from 
the  law  itself,  rather  than  from  any  agreement  of  the  par- 
ties. The  law  operates  upon  a  status,  i.  e.,  that  of  employer 
and  employee,  and  affixes  certain  rights  and  obligations  to  that 
status.  True,  the  relation  of  employer  and  employee  has  its 
inception  in  a  contract,  but  once  the  relation  is  created,  its 
incidents  depend  not  upon  the  agreement  of  the  parties,  but 
upon  the  provisions  of  the  law.  Our  decisions  upholding  the 
validity  of  tliis  legislation  have  emphasized,  and  found  sup- 
port in,  the  proposition  that  the  statute  is  one  regulating  the 
rights  and  obligations  attaching  to  the  status  of  employer  and 
employee.  {Western  Indemnity  Co.  v.  PiUsbvry,  170  Cal. 
686,  699,  [10  N.  C.  C.  A.  1,  151  Pae.  398] ;  Western  Metal  Co. 
V.  PUlsbury,  172  Cal.  407,  [156  Pac.  491].)     If  the  right  to 
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compensation  rested  upon  contract,  it  would  seem  to  follow 
that  such  right  would  exist  only  in  cases  of  employment  under 
agreements  made  after  the  passage  of  the  statute.  But  it  has 
never  been  supposed  that  any  such  limitation  could  be  upheld. 
There  is  a  manifest  difference  between  a  compulsory  act,  like 
ours,  and  elective  acts,  like  the  Roseberry  Act  of  1911  [Stats. 
1911,  p.  796],  and  various  statutes  in  other  states,  under  which 
the  compensation  provisions  are  dependent  upon  the  election 
or  consent  of  the  employer  and  employee.  It  may  well  be  said 
that  the  rights  declared  by  an  elective  statute  have  their  origin 
and  sanction  in  the  agreement  of  the  parties  to  be  bound  by 
the  statute.  Under  a  compulsory  statute,  however,  the  cor- 
relative rights  and  obligations  are  not  founded  upon  con- 
tract. Nor  do  they  correspond  with  the  legal  conception  of 
a  tort,  since  a  liability  is  imposed  without  regard  to  the  ele- 
ment of  wrongdoing  on  the  part  of  the  person  chained.  The 
obligation  is  to  be  defined  as  a  statutory  one,  attached  by  law 
to  a  given  status. 

The  principle  here  involved  was  carefully  considered  and 
well  stated  by  the  supreme  court  of  Alabama  in  Alabama 
a.  8.  B.  Co.  V.  CarroU,  97  Ala.  126,  [38  Am.  St.  Rep.  163,  18 
L.  R.  A.  433,  11  South.  803].  That  case  turned  upon  the 
applicability  of  the  Employers'  Liability  Act  of  Alabama, 
abrogating  certain  common-law  defenses,  to  an  action  in  Ala- 
bama for  injuries  sustained  in  Mississippi.  The  contention 
that  the  Alabama  law  governed  because  it  was  a  part  of  the 
contract  of  employment  (which  had  been  made  in  Alabama) 
was  met  and  answered  by  the  court  upon  convincing  grounds. 
The  conclusion  reached  is  summarized  in  these  words,  which 
are  entirely  applicable  to  the  situation  now  before  us: 

**The  duties  and  liabilities  incident  to  the  relation  between 
the  plaintiff  and  the  defendant  which  are  involved  in  this  case, 
are  not  imposed  by  and  do  not  rest  in  or  spring  from  the 
contract  between  the  parties.  The  only  oflSce  of  the  contract 
...  is  the  establishment  of  a  relation  between  them,  that  of 
master  and  servant;  and  it  is  upon  that  relation,  that  inci- 
dent or  consequence  of  the  contract,  and  not  upon  the  rights 
of  the  parties  under  the  contract,  that  our  statute  operates. 
The  law  is  not  concerned  with  the  contractual  stipulations, 
except  in  so  far  as  to  determine  from  them  that  the  relation 
upon  which  it  is  to  operate  exists.  Finding  this  relation  the 
statute  imposes  certain  duties  and  liabilities  on  the  parties 
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to  it  wholly  regardless  of  the  stipulations  of  the  contract  as 
to  the  rights  of  the  parties  under  it,  and,  it  may  be,  in  the 
teeth  of  such  stipulations."  (See,  also,  Dormidy  v.  Sharon 
Boiler  Works,  127  Fed.  485.) 

The  question  resolves  itself,  then,  into  one  of  the  correct 
interpretation  of  our  statute.  We  may  assume,  without 
undertaking  to  decide  the  point,  that  the  legislature  has  power 
to  enact  a  statute,  providing  that  employers  shall  be  liable  to 
pay  compensation  to  injured  employees  whose  emplojonent  was 
created  by  this  state,  regardless  of  the  place  where  the  injury 
may  have  been  sustained.  So  assuming,  however,  we  are 
called  upon  to  determine  whether  the  "Workmen's  Compensa- 
tion, Insurance  and  Safety  Act  was  designed  to  cover  any 
injuries  other  than  those  occurring  within  the  boundaries  of 
California.  Ordinarily,  the  statutes  of  a  state  have  no  force 
beyond  its  boundaries.  (Sutherland  on  Statutory  Construc- 
tion, 2d  ed.,  sec.  13 ;  Story  on  Conflict  of  Laws,  8th  ed.,  sees. 
7,  22.)  Except  within  the  domain  committed  to  the  control  of 
the  federal  government,  the  states  of  the  Union  are  "severally 
sovereign,  independent  and  foreign  to  each  other  in  regard  to 
their  internal  and  domestic  affairs."  {Stevens  v.  Brown,  20 
W.  Va.  450,  459.)  Although  a  state  may  have  the  power  to 
legislate  concerning  the  rights  and  obligations  of  its  citizens 
with  regard  to  transactions  occurring  beyond  its  boundaries, 
the  presumption  is  that  it  did  not  intend  to  give  its  statutes 
any  extraterritorial  effect.  The  intention  to  make  the  act 
operative,  with  respect  to  occurrences  outside  the  state,  will 
not  be  declared  to  exist  unless  such  intention  is  clearly  ex* 
pressed  or  reasonably  to  be  inferred  **frora  the  language  of 
the  act  or  from  its  purpose,  subject  matter  or  history." 
(Kennerson  v.  Thames  Towboat  Co.,  89  Conn.  367,  [L.  B.  A. 
1916A,  436,  94  Atl.  372] ;  Ooidd's  Case,  215  Mass.  480,  [Ann. 
Cas.  1914D,  372, 102  N.  E.  693] ;  Merrill  v.  Boston  &  L.  B.  B,, 
63  N.  H.  259.)  We  find  in  the  Workmen's  Compensation,  In- 
surance and  Safety  Act,  as  it  read  at  the  time  of  the  injury 
for  which  compensation  was  here  awarded,  nothing  to  indicate 
that  the  compensation  provisions  were  intended  to  apply  to 
injuries  occurring  in  foreign  jurisdictions.  Section  12  of  the 
act,  the  section  which  defines  the  conditions  upon  which  the 
right  to  compensation  rests,  simply  declares  that  liability  for 
the  compensation  provided  shall  exist  where  the  given  condi- 
tions concur.    Nothing  is  said  about  the  place  of  injury.    Nor 
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is  there  in  other  portions  of  the  act  any  language  from  which 
the  intention  to  extend  the  operation  of  the  statute  beyond 
the  territorial  limits  of  the  state  may  be  inferred.  On  the 
contrary,  the  statute  contains  several  provisions  which  may 
fairly  be  thought  to  manifest  a  contrary  purpose.  Thus,  sec- 
tion 12  declares  that  the  liability  for  the  compensation  pro- 
vided shall  be  *'in  lieu  of  any  other  liability  whatsoever."  As 
was  said  in  Davis  v.  New  York  &  N.  E.  R,  Co.,  143  Mass.  301, 
[58  Am.  Rep.  138,  9  N.  E.  815],  'Mt  must  certainly  be  the 
right  of  each  state  to  determine  by  its  laws  under  what  cir- 
cumstances an  injury  to  the  person  will  afford  a  cause  of 
action."  Unquestionably  the  legislature  of  Alaska  has  full 
authority  to  determine  the  conditions  upon  which  liability 
shall  exist  for  an  injury  sustained  within  the  boundaries  of 
that  territory,  and  this  right  could  not  be  limited  by  the  cir- 
cumstance that  the  injured  person  might  be  a  nonresident  of 
Alaska,  and  in  the  employment  of  another  nonresident  under 
a  contract  of  employment  made  elsewhere.  It  will  not  be  sup- 
posed that  the  legislature  of  this  state  undertook  to  pass  a  law 
which  would  trench  upon  the  sovereign  powers  of  any  other 
jurisdiction.  But  the  Workmen's  Compensation,  Insurance 
and  Safety  Act  would  embody  such  attempt  if  it  were  con- 
strued in  such  manner  as  to  create,  to  the  exclusion  of  any 
other  liability,  a  liability  to  pay  for  injuries  received  in  an- 
other jurisdiction.  In  other  words,  the  fact  that  the  com- 
pensation provided  for  in  the  act  is  in  lieu  of  any  other  lia- 
bility whatsoever  is  a  strong  indication  that  the  legislature 
had  in  mind  only  liability  within  the  exclusive  control  of  the 
legislature  of  this  state,  that  is  to  say,  liability  arising  from 
occurrences  within  this  state.  Some  force  is  added  to  this  con- 
clusion by  a  comparison  of  the  provisions  of  the  act  with 
respect  to  subjects  other  than  compensation.  Several  of  these, 
dealing  with  such  matters  as  safety  regulations,  supervision  of 
places  of  employment,  and  investigation  of  industrial  acci- 
dents, are  expressly  limited  in  their  operation  to  this  state. 
(Sees.  51  [6] ,  56,  72 [a] .)  The  provisions  looking  to  the  safety 
and  protection  of  workmen  and  those  providing  for  compensa- 
tion are  correlative  and  component  parts  of  a  single  scheme. 
It  appearing  that  the  commission's  authority  with  reference 
to  one  branch  of  its  duties  is  confined  to  objects  and  events 
within  the  state,  it  may  well  be  concluded  that  the  compensa- 
tion provisions  were  intended  to  be  operative  to  no  greater 
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extent.  But  whether  or  not  much  weight  is  to  be  given  to 
this  consideration,  certain  it  is  that  there  is  nothing  in  the  act 
which,  by  express  words  or  clear  implication,  manifests  an 
intent  to  have  it  operate  extraterritorially,  and  that,  as  already 
stated,  the  settled  rules  of  interpretation  prohibit  our  giving 
it  any  such  effect.  It  may  be  noted,  in  this  connection,  that 
the  legislature  of  1915  amended  the  act  by  adding  to  it  a  new 
section  (75a)  declaring  that  the  commission  should  have  juris- 
diction "over  all  controversies  arising  out  of  injuries  suffered 
without  the  territorial  limits  of  this  state  in  those  cases  where 
the  injured  employee  is  a  resident  of  this  state  at  the  time  of 
the  injury  and  the  contract  of  hire  was  made  in  this  state." 
(Stats.  1915,  p.  1101.)  This  section  was  obviously  not  de- 
signed as  a  limitation  upon  the  jurisdiction  theretofore  vested 
in  the  commission.  It  was  intended,  rather,  as  a  grant  of 
power.  The  fact  that  the  legislature  deemed  it  necessary  to 
declare  specifically  that  the  jurisdiction  of  the  commission 
should  extend  to  a  certain  class  of  cases  of  injuries  arising  be- 
yond the  state  is  more  or  less  significant  as  indicating  that  the 
law-making  body  itself  did  not  consider  the  original  statute  as 
covering  extraterritorial  injuries. 

The  question  under  discussion  has  been  considered  in  other 
jurisdictions,  but  the  authorities  are  not  entirely  in  harmony. 
The  supreme  court  of  Connecticut  has  held  that  the  statute  of 
tiat  state  gave  a  right  to  compensation,  even  though  the  inju- 
ries had  been  sustained  beyond  the  boundaries  of  the  state. 
(Kennerson  v.  Thames  Towboat  Co.,  89  Conn.  367,  [L.  R.  A. 
1916A,  436,  94  Atl.  372].)  A  like  ruling  was  made  by  an 
inferior  court  of  New  Jersey.  {Deeny  v.  Wright  &  C.  L,  Co.y 
36  N.  J.  L.  121.)  And  a  later  decision  of  the  supreme  court 
of  New  Jersey  seems  to  reach  the  same  conclusion.  {Rounsa- 
vUle  V.  Central  R.  Co.,  87  N.  J.  L.  371,  [94  Atl.  392].)  The 
statutes  of  both  New  Jersey  and  Connecticut,  however,  made 
the  scheme  of  compensation  dependent  upon  the  election  or 
consent  of  the  parties  to  the  employment,  and  the  decisions 
cited  are  put  on  the  ground  that  the  rights  of  the  parties  are 
contractual — a  position  which  cannot  be  applied  to  a  compul- 
sory statute  like  ours.  It  has  also  been  held  that  the  New  York 
statute  gives  a  right  of  compensation  for  injuries  sustained 
beyond  the  borders  of  the  state.  {Spratt  v.  Sweeney  &  O.  Co., 
168  App.  Div.  403,  [153  N.  Y.  Supp.  505].)  But  the  New 
York  statute,  while  compulsory,  is  one  providing  for  the  pay- 
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ment  of  compensation  out  of  an  insurance  fund,  and  the  con- 
clusion of  the  court  was  based  upon  the  circumstance  that  the 
amount  of  premiums  is  calculated  upon  the  pay-roll  and  num- 
ber of  men  employed,  ''without  regard  to  the  fact  that  from 
time  to  time  some  of  them  work  outside  of  the  state.'*  This 
ground  of  decision  has  no  relevancy  to  the  provisions  of  our 
law.  A  more  recent  decision  is  Oooding  v.  Ott  (W.  Va.), 
L.  R.  A.  1916D,  637,  [87  S.  E.  862] ,  where  it  was  held  that  com- 
pensation was  payable  under  the  West  Virginia  statute  to  the 
widow  of  a  miner  killed  while  working  in  Maryland,  the  minr 
in  which  he  was  employed  being  located  on  the  boundary  line 
between  the  two  states.  The  conclusion  of  the  court  was 
founded  upon  the  grounds  that,  the  statute  being  elective,  the 
rights  of  the  parties  rested  upon  contract,  and  that  the  par- 
ticular language  of  the  West  Virginia  act  evidenced  an  intent 
to  have  the  compensation  provisions  apply  to  all  workmen 
except  those  "who  are  employed  wholly  without  the  state." 
On  both  grounds  the  case  is  readily  differentiated  from  the  one 
before  us. 

On  the  other  hand,  there  is  strong  authority  in  support  of 
the  proposition  that  workmen's  compensation  statutes,  in  the 
absence  of  express  declaration  that  they  shall  operate  extra- 
territorially,  are  not  to  be  given  such  effect.  This  has  been 
the  uniform  course  of  ruling  under  the  English  statute  {Hicks 
V.  Maxton,  1  B.  W.  C.  C.  150;  TomaUn  v.  8.  Pearson  &  Son, 
Ltd.  [1909],  2  K.  B.  Div.  61 ;  Sctmartz  v.  Indiana  Rubber  etc, 
Co.  [1912],  2  K  B.  Div.  299),  and  the  holding  has  been  the 
same  in  Massachusetts  under  the  act  of  that  state.  {Oould's 
Case,  215  Mass.  480,  [Ann.  Cas.  1914D,  372,  102  N.  E.  693].) 

For  these  reasons,  we  conclude  that,  under  the  statute  as  it 
read  at  the  time  of  Anderson's  injury  the  commission  had  no 
jurisdiction  to  award  compensation. 

The  award  is  annulled. 

Shaw,  J.,  Melvin,  J.,  Henshaw,  J.,  Lorigan,  J.,  and 
Lawlor,  J.,  concurred. 
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[S.  P.  No.  7818.    In  Bank.— December  14,  1916.] 

SOUTHERN  PACIFIC  COMPANY  (a  Corporation),  Peti- 
tioner, V.  INDUSTRIAL  ACCIDENT  COMMISSION  OF 
THE  STATE  OF  CALIFORNIA,  Respondent. 

'ELAiLBLOAD  —  Interstate  Commerce  —  I^ck  Used  fob  Interstate  and 
Intrastate  Commerce — Repair  of  Track. — A  railroad  track  used 
indiscriminatclj  by  a  earner  in  both  its  interstate  and  intrastate 
commerce  is  an  instrumentality  of  interstate  commerce,  and  not- 
withstanding its  double  use,  those  engaged  in  its  repair  or  in  keep- 
ing it  in  suitable  condition  for  use  are,  while  so  engaged,  employed 
in  interstate  commerce. 

Id. — Keeping  Track  in  Condition  fob  Use. — Any  work  having  for  its 
immediate  object,  in  whole  or  in  part,  the  keeping  of  the  track  in 
condition  for  use  according  to  schedule  for  interstate  traffic  has 
such  a  close  and  direct  relation  to  interstate  transportation  as  to  be 
practically  a  part  of  it. 

Id. — ^Watchman  at  Railroad  Crossing — Duty  to  Keep  Track  Unob- 
structed— Injury  from  Intrastate  Train — Liability  of  Railroad 
Measured  by  Act  of  Congress. — A  watchman  employed  by  a  rail- 
road  at  a  point  where  its  main  line  track,  used  indiscriminately  for 
both  interstate  and  intrastate  commerce,  was  crossed  by  a  public 
street,  whose  duties  in  part  required  him  to  keep  the  track  free  of 
such  obstructions  to  the  interrupted  passage  of  all  trains  according 
to  schedule  as  might  be  caused  by  passing  vehicles,  is  engaged  in 
interstate  commerce,  and  the  state  Industrial  Accident  Commission 
has  no  jurisdiction  to  award  compensation  for  personal  injuries  to 
him  occasioned  while  he  was  endeavoring  to  prevent  a  collision 
between  an  intrastate  train  and  a  vehicle  on  the  track.  The  liabil- 
ity of  the  railroad  in  such  case  is  measured  entirely  by  the  act  of 
Congress  of  April  22,  1908,  relative  to  the  liability  of  common  car- 
riers by  railroad  to  their  employees  in  certain  cases. 

Id. — Avoidance  of  Injury  to  Public. — The  fact  that  the  avoidance  of 
injury  to  the  public  in  the  matter  of  crossing  the  track  was  also  one 
of  the  objects  of  the  watchman's  employment  is  immaterial. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henley  C.  Booth,  and  A.  L.  Clark,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondent. 
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, 

ANGELLOTTI,  C.  J. — ^This  is  a  proceeding  to  review  an 
award  against  petitioner  made  by  the  Industrial  Accident 
Commission  to  Jessie  Leslie  Rolf e,  widow  of  Thomas  C.  Rolf e, 
on  account  of  the  death  of  the  latter  by  reason  of  accident  aris- 
ing out  of  and  happening  in  the  course  of  his  employment  by 
petitioner.  The  only  question  is  whether  Rolfe  was  employed 
in  interstate  commerce  at  the  time  of  the  accident.  If  he  was, 
concededly  the  commission  was  without  jurisdiction  to  make 
any  award,  the  liability  of  the  petitioner  in  such  case  being 
measured  entirely  by  the  provisions  of  an  act  of  Congress  of 
April  22,  1908,  relative  to  the  liability  of  common  carriers  by 
railroads  to  their  employees  in  certain  cases.  If  he  was  not 
employed  in  interstate  commerce  at  the  time  of  the  accident 
the  award  must  be  affirmed. 

There  is  no  dispute  as  to  the  material  facts.  Petitioner  is 
engaged  in  the  business  of  a  common  carrier  by  railroad  of 
passengers  and  freight  in  commerce  between  and  among  the 
states  of  California,  Arizona,  and  New  Mexico  and  other 
states,  and  also  between  points  in  this  state,  using  its  tracks 
and  equipment  indiscriminately  for  both  interstate  and  intra- 
state commerce.  The  coast  division,  one  of  its  main  lines, 
extends  southerly  from  San  Francisco  through  San  Mateo, 
San  Jose,  and  other  places  to  Los  Angeles,  Tucson  (Arizona), 
and  El  Paso  (Texas).  In  San  Mateo  petitioner  maintained 
at  a  point  where  the  tracks  crossed  a  certain  public  street, 
crossing  gates  and  a  crossing  watchman.  On  July  27,  1915, 
deceased,  Rolfe,  was  the  crossing  gateman  or  watchman  em- 
ployed by  petitioner  at  this  point.  At  this  time  more  than 
sixty  trains  a  day  were  being  operated  by  petitioner  over  said 
crossing,  some  intrastate  and  others  interstate.  The  duty  of 
deceased  was  to  close  these  gates  upon  the  approach  of  a  train 
in  order  to  prevent  access  to  the  track  by  vehicles  and  thus 
to  prevent  a  collision  between  a  train  and  a  vehicle,  and  gen- 
erally to  prevent  injury  from  trains  to  those  having  occasion 
to  pass  over  the  crossing.  He  had  power  to  stop  trains  at 
such  point  by  signal  when  he  deemed  it  necessary  in  the  dis- 
charge of  these  duties.  The  evidence  tended  to  show  that  at 
the  time  of  the  accident  a  train  known  as  the  San  Jose  local, 
running  from  San  Francisco  to  San  Jose,  approached  said 
crossing,  that  deceased  had  closed  one  of  the  gates  and  then 
discovered  that  a  horse  and  wagon  had  come  within  the  range 
of  the  other  gate  so  that  he  could  not  lower  it  without  strik- 
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ing  either  horse  or  wagon,  and  that  he  started  across  the  track 
with  the  intention  of  backing  the  horse  and  wagon  away.  He 
was  struck  by  the  engine  and  killed. 

There  was  evidence  introduced  before  the  commission  to 
the  effect  that  the  employment  of  crossing  gatemen  and  flag- 
men was  as  much  for  the  protection  of  the  railroad  company 
as  for  the  public ;  that  protection  of  a  crossing  meant  safety 
to  the  train  as  well  as  the  traveler  on  the  highway ;  that  such 
an  employee  facilitated  the  movement  of  trains  by  keeping  the 
track  clear,  the  slightest  accident  demanding  a  stop  and  in- 
vestigation ;  that  a  derailment  of  a  train  might  well  be  caused 
by  the  striking  an  automobile  or  motor  truck ;  that  a  derail- 
ment interferes  with  the  traflBc  not  only  at  the  place  of  derail- 
ment but  also  all  along  the  line ;  and  that  main  line  schedules 
are  built  up  in  part,  as  far  as  speed  is  concerned,  on  the  char- 
acter of  crossings,  as  to  whether  they  are  protected  by  gate- 
men  or  flagmen  or  not.  No  evidence  was  given  in  conflict  with 
any  of  this. 

It  will  be  conceded  for  the  purposes  of  this  discussion  that 
the  particular  train  was  purely  intrastate  in  character. 

Under  these  circumstances,  was  deceased  employed  in  inter- 
state commerce  at  the  time  of  the  accident?  As  was  said  in 
Chiccgo,  Burlington  dk  Quincy  R.  Co.  v.  Harrington,  241  U.  S. 
177,  [60  L.  Ed.  941,  36  Sup.  Ct.  Rep.  517, 11  N.  C.  C.  A.  992], 
the  **true  test  of  employment  in  such  commerce  is,  was  the 
employee  at  the  time  of  the  injury  engaged  in  interstate  trans- 
portation or  in  work  so  closely  related  to  it  as  to  be  practi- 
cally a  part  of  itt"  The  substantial  ground  for  petitioner's 
claim  that  deceased  was  then  engaged  in  interstate  transporta- 
tion is  that  he  was  engaged  in  keeping  one  of  its  instrumen- 
talities of  interstate  commerce  in  condition  for  the  carrying 
on  of  that  commerce ;  or  to  put  it  in  a  more  concrete  way,  that 
he  was  then  engaged  in  keeping  petitioner's  tracks  at  the 
crossing  clear  and  unimpeded  for  the  passage  according  to 
schedule  of  interstate  passengers  and  freight  carried  by  peti- 
tioner. It  is  settled  by  the  decisions  of  the  United  States 
supreme  court,  the  ultimate  authority  on  such  a  question  as 
the  one  before  us,  that  a  railroad  track  used  indiscriminately 
by  a  carrier  in  both  its  interstate  and  intrastate  commerce  is 
an  instrumentality  of  interstate  commerce,  and  that  notwith- 
standing its  double  use,  those  ''engaged  in  its  repair  or  in 
keeping  it  in  suitable  condition  for  use"  are,  while  so  engaged, 
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employed  in  interstate  commerce.  Such  work,  it  is  said,  "is 
so  closely  related  to  such  commerce  as  to  be  in  practice  and 
in  legal  contemplation  a  part  of  it."  (See  Pedersen  v.  Dela- 
ware etc.  ft.  B,  Co.,  229  U.  S.  146,  [Ann.  Cas.  1914C,  153, 
57  L.  Ed.  1125,  33  Sup.  Ct.  Rep.  648,  3  N.  C.  C.  A.  779].)  So 
there  can  be  no  question  as  to  the  character  of  the  work  where 
an  employee  is  engaged  in  direct  work  upon  an  instrumen- 
tality in  actual  use  for  purposes  of  interstate  commerce,  such 
as  actually  repairing  the  railroad  track  or  doing  thereon  any 
work  designed  to  keep  it  in  suitable  condition  for  use.  Thus 
it  is  clear  that  one  employed  in  actually  removing  from  t'he 
track  any  obstacles  to  the  passage  of  trains  caused  by  a  de- 
railment or  other  accident,  would  be  employed  in  interstate 
commerce,  in  view  of  the  decisions  of  the  United  States  su- 
preme court.  He  would  be  directly  engaged  in  the  repair  of 
and  putting  again  into  condition  for  use  that  instrumentality 
of  interstate  commerce.  The  question  here  is,  in  the  light  of 
the  evidence,  a  very  narrow  one,  and  is  simply  whether  the 
principle  of  these  decisions  is  applicable  to  one  whose  duties 
are  in  part  to  keep  the  track  free  of  such  obstructions  to  the 
uninterrupted  passage  of  trains  according  to  schedule  as  may 
be  caused  by  passing  vehicles.  So  far  as  the  relation  of  such 
an  employee  to  one  attempting  to  cross  the  track  is  concerned, 
it  may  be  conceded  that  there  is  no  ingredient  of  interstate 
commerce,  and  that  if  the  only  consequence  to  be  avoided  by 
the  employment  was  that  of  injury  to  such  a  person,  the  act 
of  Congress  relied  on  would  not  be  applicable.  But  in  the 
light  of  the  evidence  it  seems  to  us  that  the  scope  of  the  em- 
ployment in  which  deceased  was  engaged  at  the  time  of  the 
accident  was  broader,  and  extended  to  keeping  the  track  itself 
in  suitable  condition  for  use  as  an  instrumentality  of  inter- 
state commerce.  In  view  of  the  evidence,  the  work  of  such 
a  crossing  gateman  or  flagman  so  far  as  the  railroad  is  con- 
cerned, is  similar,  in  principle,  to  that  of  the  track-walker, 
whose  duty  it  is  to  see  that  the  track  is  in  safe  condition  for 
the  passage  of  trains,  to  that  of  the  employee  in  the  signal 
tower,  whose  duty  it  is  to  supervise  and  give  the  signals  for 
the  passage  of  trains,  and  to  that  of  the  employee  engaged 
in  repairs  ion  the  automatic  signal  apparatus  with  which  this 
petitioner's  line  is  equipped.  All  such  employees  may  fairly 
be  said,  it  seems  to  us,  to  be  directly  engaged,  in  substantial 
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part,  at  least,  in  keeping  the  track  in  suitable  condition  for 
use. 

There  is,  of  course,  no  analogy  between  the  case  of  one  so 
engaged,  and  that  of  a  trainman  engaged  in  the  operation  of 
an  exclusively  intrastate  train.  The  duties  of  the  latter  are 
solely  with  reference  to  the  operation  and  safety  of  the  par- 
ticular train  on  which  he  is  engaged,  and  he  has  no  duty  what- 
ever to  perform  in  regard  to  keeping  any  instrumentality  of 
interstate  commerce  in  condition  for  use.  Such  is  the  full 
scope  of  his  employment,  and  it  has  no  relation  whatever  to 
interstate  commerce,  close  or  otherwise.  The  duties  of  de- 
ceased, as  we  have  seen,  had  to  do  directly  with  the  keeping 
of  an  instrumentality  of  interstate  commerce  in  suitable  con- 
dition for  th^  use  of  such  commerce.  And  exactly  as  in  the 
case  of  one  engaged  in  repairing  such  an  instrumentality  after 
injury  thereto  has  occurred,  who  concededly  is  engaged  in  in- 
terstate commerce,  it  is  immaterial  whether  or  not  any  inter- 
state traffic  was  immediately  to  be  had  over  the  same.  The 
deceased  was  actually  engaged  at  the  moment  of  the  accident 
in  protecting  that  instrumentality  from  injury.  His  situa- 
tion in  this  regard  was,  in  view  of  the  evidence,  the  same  as 
it  would  have  been  if  he  had  been  one  of  a  number  of  guards 
stationed  along  the  line  of  railroad  to  prevent  third  persons 
from  removing  the  rails  or  unlawfully  placing  obstructions 
on  the  track.  Certainly  their  work  would  not  be  held  to  be 
unrelated  to  the  safety  of  the  track  as  a  highway  of  inter- 
state commerce.  While  the  exact  question  has  not  been  de- 
cided by  the  supreme  court  of  the  United  States  so  far  as  we 
have  found,  certain  language  of  that  court  in  the  recent  case 
of  Texas  &  Pacific  B.  Co.  v.  Rigshy  (decided  April  17,  1916), 
241  U.  S.  33,  [60  L.  Ed.  874,  36  Sup.  Ct.  Rep.  482],  is  sig- 
nificant. It  was  said:  **The  doing  of  plaintiff's  work  and  his 
security  while  doing  it,  cannot  be  said  to  have  been  wholly 
unrelated  to  the  safety  of  the  main  track  as  a  highway  of 
interstate  commerce ;  for  a  failure  to  set  the  brakes  so  as  tem- 
porarily to  hold  the  *bad  order'  cars  in  place  on  that  track 
would  have  been  obviously  dangerous  to  through  traffic ;  while 
an  injury  to  the  brakeman  had  a  tendency  to  cause  delay  in 
clearing  the  main  line  for  such  traffic.  Perhaps  |Upon  the 
mere  ground  of  the  relation  of  his  work  to  the  immediate 
safety  of  the  main  track  plaintiff's  right  of  action  might  be 
sustained.''    In  the  light  of  what  has  already  been  decided 
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by  that  court,  we  are  of  the  opinion  that  any  work  having  for 
its  immediate  object,  in  whole  or  in  part,  the  keeping  of  the 
track  in  condition  for  use  according  to  schedule  for  interstate 
traffic  has  such  a  close  and  direct  relation  to  interstate  trans- 
portation as  to  be  practically  a  part  of  it,  and  that  such  work 
as  deceased  was  engaged  in  at  the  time  of  his  death  was  work 
of  this  character.  The  fact  that  the  avoidance  of  injury  to 
the  public  in  the  matter  of  crossing  the  track  was  also  one 
of  the  objects  of  his  employment  is  not  material  to  the  ques- 
tion before  us. 

It  follows  that  in  view  of  the  act  of  Congress  relied  on,  the 
accident  commission  was  without  jurisdiction  to  make  any 
award  on  account  of  the  death. 

The  award  of  the  accident  commission  is  annulled. 

Sloss,  J.,  Shaw,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  J., 
concurred. 

LAWLOR,  J.,  Dissenting. — I  dissent. 

I  think  the  deceased  watchman  was  not  engaged  in  work 
60  closely  related  to  interstate  commerce  as  to  be  a  part  of  it. 
Unless  he  was  so  employed  at  the  precise  time  of  the  accident, 
the  commission  had  jurisdiction  to  award  compensation.  It 
is  urged  in  support  of  the  petitioner's  claim  that  the  deceased 
was  at  that  time  engaged  in  interstate  commerce  for  the  reason 
that  his  work  had  for  its  immediate  object,  in  whole  or  in  part, 
the  keeping  of  the  track  in  suitable  condition  for  use  accord- 
ing to  schedule  for  interstate  traffic — that,  in  fact,  a  derail- 
ment, or  even  a  slight  delay,  to  an  intrastate  train  may  inter- 
fere with  the  interstate  traffic  at  other  points  along  the  line. 
But  in  my  view  this  argument  applies  with  equal  force  to  the 
character  of  the  work  performed  by  the  trainmen  upon  the 
local  itself.  In  the  case  of  either,  it  is  conceivable  that  the 
work  may  be  so  negligently  performed  as  to  cause  a  conges- 
tion of  traffic  upon  the  railway,  thereby  delaying  trains  carry- 
ing interstate  commerce.  But  this  is  not  the  true  test,  for  it 
is  well  settled  that  trainmen  employed  upon  a  train  carrying 
intrastate  commerce  exclusively  are  not  engaged  in  interstate 
commerce  simply  because  the  movement  of  the  train  over  an 
interstate  highway  may  bear  some  relation  to  the  movement 
of  interstate  trains. 
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In  this  case,  it  was  the  duty  of  the  watchman  to  saf  e^ard 
the  lives  of  the  public  using  the  streets,  as  weU  as  the  passen- 
gers traveling  upon  the  petitioner's  trains.  At  the  time  of 
the  accident  he  was  engaged  in  preventing  a  collision  between 
the  San  Jose  local  and  the  horse  and  wagon.  If  the  perform- 
ance of  such  duty  had  any  relation  to  interstate  commerce,  I 
think  the  burden  was  upon  the  petitioner  to  prove  it.  That 
is,  the  petitioner  ought  to  have  shown  that  the  watchman,  in 
the  situation  presented,  should  have  reasonably  contemplated 
that  the  result  of  the  collision  would  actually  be  to  interfere 
with  the  passage  according  to  schedule  of  interstate  trains. 
No  such  evidence  was  offered.  It  is  shown  that  train  No.  102, 
a  through  train  to  New  Orleans,  left  San  Francisco  at  5  P.  M., 
while  the  San  Jose  local  left  twenty  minutes  later.  It  does 
not  appear,  however,  when  an  interstate  train,  going  in  either 
direction,  was  scheduled  to  pass  the  crossing  after  the  acci- 
dent, which  happened  at  5:57  P.  M.  Furthermore,  there  is 
no  showing  that  a  derailment  might  be  caused  by  the  train 
striking  a  horse  and  wagon.  Indeed,  the  slight  delay  result- 
ing from  stopping  to  investigate  such  a  collision  would,  under 
ordinary  circumstances,  probably  not  have  interfered,  even 
in  a  remote  sense,  with  interstate  traffic.  Upon  the  record 
presented  here,  I  think  it  must  be  held  on  principle  that  the 
watchman  was  engaged  in  work  related  purely  to  intrastate 
commerce,  and  that  the  possible  bearing  of  the  accident  upon 
the  interstate  commerce  carried  by  the  petitioner  is  too  remote 
to  deprive  the  state  of  jurisdiction.  {Louisville  dk  N,  R.  Co. 
V.  Barrett,  143  Ga.  742,  [85  S.  B.  923].) 

Nor  is  the  contrary  view  supported  by  the  authorities.  It 
is  true,  under  the  decisions  of  the  United  States  supreme 
court,  that  men  employed  in  the  repair  of  bridges,  tunnels, 
station-houses,  coal-pits,  overhead  trolley  wires,  and  the  like, 
where  such  instrumentalities  are  used  indiscriminately  by 
carriers  of  both  interstate  and  intrastate  commerce,  are  en- 
gaged in  interstate  commerce.  The  reason  is  clear,  since  the 
very  labor  and  materials  the  workman  performs  or  uses  in 
making  repairs  promote  the  operation  of  trains  carrying  in- 
terstate commerce.  A  workman,  for  instance,  replacing  a 
broken  rail  on  a  bridge  over  which  interstate  trains  must  pass, 
is  directly  engaged  in  the  performance  of  a  duty  for  the  pro- 
tection of  such  trains.  The  mere  fact  that  other  trains  carry- 
ing only  intrastate  commerce  may  also  pass  over  the  same 
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bridge  does  not  make  the  rail  any  the  less  a  part  of  an  instru- 
mentality of  interstate  commerce.  But  the  watchman's  work 
here  at  the  time  of  the  collision  may  or  may  not  have  affected 
the  interstate  commerce  of  the  petitioner. 

Texfis  dk  Pacific  R.  Co.  v.  Rigsby,  quoted  in  the  majority 
opinion,  is  also  to  be  distinguished  from  the  case  before  us. 
The  sole  question  determined  by  the  supreme  court  in  that 
case  was  whether  it  was^*' beyond  the  power  of  Congress  under 
the  commerce  clause  of  the  Constitution  to  create  such  a  lia- 
bility in  favor  of  one  not  employed  in  interstate  commerce" 
as  it  had  attempted  to  create  by  virtue  of  the  Safety  Appli- 
ance Act.  The  provisions  of  that  act  expressly  apply  **to  all 
trains,  locomotives,  tenders,  cars,  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  commerce,  .  .  .  and  .  .  . 
used  in  connection  therewith."  The  court  merely  held  that, 
in  the  exercise  of  its  plenary  power  to  regulate  commerce 
among  the  several  sti^tes,  and  because  of  the  interdependency 
of  all  trains  using  the  same  track,  Congress  could  adopt  such 
an  act — ^that  for  the  proper  protection  of  interstate  trains  it 
had  authority  to  regulate  the  appliances  of  all  cars  "used 
upon  a  highway  of  interstate  commerce,  irrespective  of  the 
use  made  of  any  particular  car  at  any  particular  time."  As 
the  court  declared,  "in  this  respect  there  is  no  distinction 
dependent  upon  whether  the  suitor  was  injured  while  em- 
ployed or  traveling  in  one  kind  of  commerce  rather  than  the 
other." 

But  the  broad  power  of  Congress  to  require  safety  appli- 
ances upon  all  trains  operating  upon  a  highway  of  interstate 
commerce  has  no  relation  to  the  liability  of  a  railroad  com- 
pany to  compensate  employees  'injured  in  the  performance 
of  their  work  by  means  other  than  defective  or  unsafe  appli- 
ances. This  was  the  conclusion  reached  in  Boyle  v.  PennsyU 
vama  R.  Co.,  228  Fed.  266,  [142  C.  C.  A.  558].  In  that  case 
an  inspector  of  both  interstate  and  intrastate  trains,  having 
just  completed  his  inspection  of  a  train  which  was  engaged 
at  the  time  in  intrastate  commerce,  wi^  injured  by  being 
struck  by  a  second  intrastate  train  approaching  from  an  oppo- 
site direction.  It  was  contended  that  his  employment  was  so 
closely  related  to  interstate  commerce  as  to  be  a  part  of  it. 
One  of  the  considerations  urged  was  "that  the  prompt  and 
safe  movement  of  an  intrastate  train  is  so  necessary  to  the 
safety  and  unimpeded  movement  of  interstate  trains  moving 
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over  the  same  track,  that  inspection  of  the  intrastate  train 
becomes  a  part  of  interstate  commerce."  As  in  our  case,  re- 
liance was  placed  upon  the  decisions  of  the  federal  courts 
under  the  Safety  Appliance  Act.  But  the  court,  in  holding 
that  such  decisions  were  not  "authority  for  the  contention  so 
broadly  made,  that  acts  which  are  primarily  intrastate,  be- 
come interstate  in  their  nature  when  they  affect  the  safety 
or  movement  of  interstate  commerce,"  made  this  pertinent 
remark:  ''While  the  movement  of  an  intrastate  train,  like  the 
use  of  any  intrastate  instrument,  may  in  some  measure  affect 
the  safe  movement  of  interstate  commerce,  we  believe  that  in 
the  present  case,  the  inspection  of  such  an  intrastate  train  is 
so  remotely  related  to  interstate  commerce  that  under  the 
tests  prescribed  by  the  supreme  court  it  cannot  be  considered 
a  part  of  it."  The  court  held  that  the  injured  inspector  could 
not  recover  compensation  under  the  Federal  Employers'  Lia- 
bility Act.  And  so,  here,  the  employment  of  the  watchman 
at  the  time  of  the  accident  was  so  remotely  related  to  inter- 
state commerce  as  not  to  be  a  part  of  it.  The  award  of  the 
commission  should  therefore  be  afSrmed. 


[S.  F.  No.  7845.    In  Bank.— December  14,  1916.] 

SOUTHERN  PACIFIC  COMPANY  (a  Corporation),  Pe- 
titioner, V.  INDUSTRIAL  ACCIDENT  COMMISSION 
OP  THE  STATE  OP  CALIFORNIA,  Respondent. 

Eahjioad — Interstate  Oommerck— Local  Track  Used  for  Interstate 
AND  Intrastate  Commerce — Injury  to  Watchman  prom  Intra- 
state Train. — ^A  watchman  employed  by  a  railroad  at  a  point  where 
a  local  line  track,  used  indiscriminately  for  both  interstate  and  intra- 
state commerce,  was  crossed  by  a  public  street,  whose  duties  in  part 
required  him  to  keep  the  track  free  of  such  obstructions  to  the  un- 
interrupted passage  of  all  trains  according  to  schedule  as  might  be 
caused  by  passing  vehicles,  is  engaged  in  interstate  commerce,  and 
the  state  Industrial  Accident  Commission  has  no  jurisdiction  to 
award  compensation  for  personal  injuries  to  him  occasioned  by  a 
collision  with  an  intrastate  train  which  he  was  engaged  in  flagging. 
(Southern  Pacifio  Company  v.  Industrial  Accident  Commission,  ante, 
p.  Z^  followed  and  approved.) 


Digitized  by 


Google 


Dec.  1916.]    Southern  Pac.  Co.  v.  Industeial  Acc.  Com.    17 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henley  C.  Booth,  and  A.  L.  Clark,  for  Petitioner. 

Christopher  M,  Bradley,  for  Respondent. 

ANGELLOTTI,  C.  J.— This  is  a  proceeding  to  review  an 
award  against  petitioner  made  by  the  Industrial  Accident 
Commission  to  Bertha  S.  Smith,  widow  of  Austin  A.  Smith, 
on  account  of  the  death  of  the  latter  by  reason  of  accident 
arising  out  of  and  happening  in  the  course  of  his  employ- 
ment by  petitioner. 

The  admitted  facts  of  this  case  are  such  as  to  present  the 
same  question  that  is  decided  in  Southern  Pacific  Co.  v.  In- 
dustrial Accident  Commission  (S.  F.  No.  7818),  ante,  p.  8, 
[161  Pac.  1139],  filed  herewith.  Deceased  was  a  crossing 
watchman  at  the  place  in  Berkeley,  Alameda  County,  where 
certain  railroad  tracks  of  petitioner  crossed  Alcatraz  Avenue 
and  Adeline  Street,  his  duties  being  substantially  the  same 
as  those  of  Mr.  Rolfe  in  the  case  just  referred  to.  The  show- 
ing as  to  the  nature  and  purpose  of  his  employment  was  sub- 
stantially the  same  as  in  that  case.  While  engaged  in  ''flag- 
ging" one  of  petitioner's  electric  trains  at  that  point  he  was 
struck  by  such  train  and  received  injuries  which  resulted  in 
his  death.  The  only  difference  worthy  of  note  between  the 
facts  of  the  two  cases  is  that  in  this  case  the  tracks  were  not 
main-line  tracks  of  petitioner,  but  were  parts  of  a  line  main- 
tained by  it  from  Oakland  pier,  the  main-line  terminus, 
through  Oakland  to  and  partly  through  the  city  of  Berkeley, 
on  which  it  operated  electric  passenger  and  steam  freight 
trains.  The  difference,  however,  is  not  material,  in  view  of 
the  further  uncontradicted  showing  that  at  the  time  of  the 
accident  the  line  was  being  used  indiscriminately  by  peti- 
tioner in  its  interstate  and  intrastate  commerce.  The  steam 
freight  trains  operated  thereon  carried  all  the  freight  that 
was  ''handled  to  and  from  Berkeley,"  it  being  the  only  way 
that  the  same  could  be  taken  to  or  from  the  Berkeley  freight 
station,  and  was  thus  being  constantly  used  for  its  handling 
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of  the  interstate  freight  carried  by  petitioner  to  and  from 
that  place.  ''When  a  carload  of  freight  would  come  from 
an  interstate  point  of  origin  into  the  West  Oakland  yard,  the 
entire  car  witii  its  contents"  would  be  sent  over  this  line  to 
Berkeley.  Then,  too,  at  the  Shattuck  Avenue  station  on  this 
line,  interstate  passenger  tickets  were  sold,  and  these  tickets 
were  honored  on  the  electric  trains  when  presented  by  pur- 
chasers journeying  thereon  to  a  point  where  they  could  take 
the  steam  train  of  petitioner,  as  were  also  tickets  presented 
by  interstate  passengers  going  to  Berkeley  who  had  left  their 
steam  train  at  the  Sixteenth  Street  station  in  Oakland.  The 
line  was  thus  a  part  of  petitioner's  passenger  and  freight  sys- 
tem,  both  interstate  and  intrastate,  and  was  in  constant  use 
for  both  purposes. 
There  is  no  material  distinction  between  the  case& 
The  award  of  the  accident  commission  is  annulled. 

Sloss,  J.,  Shaw,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin, 
J.,  concurred. 

LAWLOR,  J.,  Dissenting. — ^I  dissent. 

It  is  conceded  in  the  petition  in  this  case  that  ''It  was  not 
shown  at  the  hearing  before  the  said  commission  that  the  train 
which  struck  deceased  was  actually  then  carrying  interstate 
freight,  passengers,  express,  mail  or  baggage."  Nor  is  it 
shown  when  the  next  interstate  train  going  in  either  direc- 
tion would  pass  the  point  where  the  collision  occurred.  Upon 
the  conclusions  reached  in  my  dissent  in  Southern  Pacific  Co. 
V.  Industrial  Accident  Commission  (S.  F.  No.  7818),  ante, 
p.  8,  [161  Pac.  11391,  I  think  the  award  of  the  commission 
should  be  affirmed. 
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[8.  p.  No.  7962.    In  Bank.— December  14,  1916.] 

SOUTHERN  PACIFIC  COMPANY  (a  Corporation),  Pe- 
titioner, V.  INDUSTRIAL  ACCIDENT  COMMISSION 
OF  THE  STATE  OF  CALIFORNIA  et  al.,  Respond- 
ents. 

Bailboad — ^Elegteuo  Lineman — ^Bemotal  or  Telephone  Wire  tbou 
Tbollet  Wieb — Electric  Bailwat  Oonstitutino  Paet  o»  Inter- 
state AND  Intrastate  System. — An  electric  lineman,  employed  by 
a  railroad,  who  received  personal  injuries  while  engaged  in  the  re- 
moral  of  an  overhead  telephone  wire  which  had  fallen  on  to  the 
trolley  wire  used  by  the  railroad  for  the  furnishing  of  electric  power 
for  the  operation  of  its  cars  on  a  line  of  electric  railway  consti- 
tuting a  part  of  the  railroad's  passenger  system,  both  interstate  and 
intrastate,  and  in  constant  use  as  such,  was  engaged  in  interstate 
commerce  at  the  time  of  the  accident,  as  he  was  then  engaged 
directly  in  removing  an  obstruction  to  the  nse  of  an  instrumentality 
in  actual  use  for  purposes  of  such  commerce.  The  state  Industrial 
Accident  Commission  has  no  jurisdiction  to  make  an  award  for  such 
injury. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State 
of  California. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henley  C.  Booth,  and  A.  L.  Clark,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

ANGELLOTTI,  C.  J.— This  is  a  proceeding  to  review  an 
award  against  petitioner  made  by  the  Industrial  Accident 
Commission  to  Jessie  Covell,  widow  of  Marcus  Victor  Covell, 
on  account  of  the  death  of  the  latter  by  reason  of  accident 
arising  out  of  and  happening  in  the  course  of  his  employ- 
ment by  petitioner. 

At  the  time  of  the  accident  the  deceased  was  employed  by 
petitioner  as  an  electric  lineman,  and  was  engaged  in  the  re- 
moval of  an  overhead  telephone  wire  which  had  fallen  from 
its  position  down  on  to  the  trolley  wire  used  by  petitioner  for 
the  furnishing  of  electric  power  for  the  operation  of  its  cars 
on  a  line  of  electric  railway  constituting  a  part  of  petition- 
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er's  passenger  system,  both  interstate  and  intrastate,  and  in 
constant  use  as  such.  The  facts  bearing  on  the  question  of 
the  status  of  this  line  as  an  instrumentality  of  interstate  com- 
merce are  substantially  the  same,  in  so  far  as  passenger  traffic 
is  concerned,  as  those  in  the  case  of  Southern  Pacific  Co,  v. 
Industrial  Accident  Convmission  (S.  F.  No.  7845),  ante,  p.  16, 
[161  Pac.  1142],  decided  this  day.  It  was  necessary  that 
this  telephone  wire  be  removed  in  order  that  cars  might  be 
operated,  as  it  was  impossible  to  operate  cars  over  the  line 
until  such  wire  had  been  removed.  As  is  shown  by  the  opin- 
ion in  Southern  Pacific  Co.  v.  Industrial  Accident  Commis- 
sion (S.  P.  No.  7818),  ante,  p.  8,  [161  Pac.  1139],  decided 
this  day,  deceased  being  thus  engaged  directly  in  removing 
an  obstruction  to  the  use  of  an  instrumentality  in  actual  use 
for  purposes  of  interstate  commerce  was  engaged  in  interstate 
commerce  at  the  time  of  the  accident.  On  the  authority  of 
the  two  decisions  we  have  cited  it  must  be  held  that  the  com- 
mission was  without  jurisdiction  to  make  the  award. 

The  award  of  the  Industrial  Accident  Commission  is 
annulled. 

Shaw,  J.,  Melvin,  J.,  Sloss,  J.,  Henshaw,  J.,  and  Lori- 
gan,  J.,  concurred. 

LAWLOR,  J.,  Concurring. — ^Under  the  facts  shown,  the 
electrician  was  directly  employed  in  repairing  an  instrumen- 
tality of  interstate  commerce.  I  concur  in  the  judgment  on 
that  ground. 


[Ii.  A.  No.  8754.    Department  One. — ^December  15,  1916.] 

CARUTHERS  BUILDING  COMPANY  (a  Corporation), 
et  al.,  Respondents,  v.  PARLEY  M.  JOHNSON, 
Appellant. 

New  Trial  —  Notice  of  Intention  —  Service  on  Adverse  Party  — 
Jurisdiction. — A  proceeding  for  new  trial  is  initiated  under  our 
statute  bj  filing  and  serving  upon  the  adverse  party,  within  a  given 
time,  a  notice  of  intention  to  move  for  such  new  trial.  The  **ad- 
verse  party"  upon  whom  the  notice  is  to  be  served  is  "every  party 
whose  interest  in  the  subject  matter  of  the  motion  is  adverse  to  or 
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will  b0  affected  bj  the  granting  of  the  motion  or  changing  the  for- 
mer decision  of  the  court."  The  failure  to  serve  the  notice  upon 
all  adverse  parties  deprives  the  superior  court  of  jurisdiction  to 
grant  the  motion,  but  the  failure  to  serve  a  given  party  will  not 
deprive  the  court  of  jurisdiction  to  grant  the  motion  in  so  far  as 
it  can  be  granted  without  affecting  the  rights  of  the  parties  not 
served. 

Id. — Action  to  Estabush  Deed  as  Mobtqaob — Motion  ros  New  Trial 
— ^Adverse  Parties. — In  an  action  by  the  original  grantor  of  real 
property  against  the  grantee  and  the  beneficiary  and  trustee  under 
a  deed  of  trust  executed  by  the  grantee,  to  have  the  deed  of  con- 
veyance, which  was  absolute  in  form,  declared  to  be  a  mortgage,  in 
which  action  the  court  found  in  favor  of  this  contention,  ordered 
repayment  of  the  loan  secured  by  the  deed  of  trust,  and  thereupon 
a  reconveyance  to  be  made  by  the  trustee  to  the  plaintiff,  the  bene- 
ficiary under  the  deed  of  trust  was  an  adverse  party  whose  interest 
was  affected  by  the  granting  of  a  motion  for  a  new  trial  in  the 
action,  and  a  failure  to  serve  such  party  with  the  notice  of  inten- 
tion deprived  the  court  of  jurisdiction  to  grant  the  motion. 

Id.  —  Purchase  of  Property  Pending  Action  —  Superior  Rights  o» 
Purchaser. — ^Where,  after  rendition  of  judgment  in  favor  of  the 
original  grantor,  the  land  was  conveyed  to  a  corporation  which 
executed  a  deed  of  trust  on  the  property  to  secure  payment  of 
a  certain  amount  of  money  borrowed,  and  upon  default  in  pay- 
ment the  property  was  sold  under  the  deed  of  trust,  and  a  deed 
executed  to  the  purchaser  after  the  judgment  had  become  final  in 
the  action,  the  rights  of  the  purchaser  in  the  land  are  superior  to 
those  of  a  purchaser  from  the  original  grantee  in  whose  favor  a 
motion  for  a  new  trial  was  granted  in  the  action  and  judgment  ren- 
dered declaring  him  to  be  the  owner  of  the  property,  the  proceed* 
ings  for  a  new  trial  being  nugatory  for  failure  to  serve  the  bene- 
ficiary under  the  deed  of  trust. 

Id.— Real  Party  in  Interest — Subsequent  Purchaser — Right  to 
Question  Proceedings. — Although  the  purchaser  under  the  deed  of 
trust  was  not  a  party  to  the  original  action,  the  title  of  the  original 
party  having  vested  in  him  before  the  motion  for  a  new  trial  was 
presented  and  he  being  the  real  party  affected  by  the  proceedings, 
it  was  open  to  him  to  object  to  any  step  taken  in  the  case  affecting 
his  claim  of  title. 

Id.— Claim  o»  Fraud  and  Lack  o»  Consideration — Lack  of  Notice  to 
Purchaser. — ^In  the  absence  of  notice  to  the  purchaser  under  the 
deed  of  trust,  the  fact  that  the  deed  from  the  original  owner  to  the 
grantor  of  the  maker  of  the  deed  of  trust  was  without  consideration 
and  was  procured  by  false  representations  would  not  justify  a  judg' 
ment  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charies  Wellborn,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Flint,  Gray  &  Barker,  Gray,  Barker  &  Bowen,  and  Donald 
Barker,  for  Appellant. 

Guy  S.  Pratt,  J.  P.  Chandler,  D.  Z.  Gardner,  Cleveland 
Schultz,  Paul  W.  Schenck,  Richard  Ejttrelle,*and  Denio  & 
Hart,  for  Respondents. 

SLOSS,  J. — ^This  action  was  brought  against  Parley  M. 
Johnson  to  quiet  the  title  of  Caruthers  Building  Company  to 
certain  land  in  the  county  of  Los  Angeles.  Johnson  filed 
a  cross-complaint,  bringing  in  as  parties  various  purchasers 
of  portions  of  the  property  from  Caruthers  Building  Com- 
pany. Judgment  went  in  favor  of  the  building  company  and 
its  grantees.  Johnson  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

All  of  the  respondents,  other  than  Caruthers  Building  Com- 
pany, derive  their  rights  from  that  corporation,  and  we  shall, 
therefore,  in  this  opinion  treat  the  controversy  as  if  it  were 
one  between  Johnson  as  appellant  and  Caruthers  Building 
Company  as  the  sole  respondent. 

Both  of  these  parties  claim  under  William  Reid  as  the  com- 
mon source  of  title.  In  1890  Reid  executed  a  conveyance 
of  the  land  to  one  Wannop.  In  1906  Wannop  and  Reid  made 
quitclaim  deeds  of  the  land  to  C.  B.  Williams.  All  of  these 
deeds  were  duly  recorded,  and  they  vested  the  record  title, 
from  1906,  in  Williams.  He  claimed  to  own  the  property 
in  fee  by  virtue  of  them.  In  June,  1906,  Williams  borrowed 
of  the  German  American  Savings  Bank  the  sum  of  three 
thousand  five  hundred  dollars,  for  which  he  gave  his  prom- 
issory note,  secured  by  a  deed  of  trust  to  Union  Trust  and 
Realty  Company  as  trustee.  In  November,  1906,  Reid 
brought  an  action  against  Williams,  German  American  Sav- 
ings Bank,  and  Union  Trust  &  Realty  Company,  in  which 
he  sought  an  adjudication  that  his  conveyance  to  Wannop 
and  the  subsequent  deeds  from  Wannop  and  himself  to  Will- 
iams, although  absolute  in  form,  were  in  fact  mortgages. 
The  trial  resulted  in  findings  in  favor  of  this  contention, 
and  judgment  was  rendered  on  March  17,  1909,  directing  the 
plaintiff  to  pay  to  the  German  American  Savings  Bank  the 
sum  of  three  thousand  five  hundred  dollars,  with  interest, 
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due  it  under  tKe  note  of  Williams;  directing  said  German 
American  Savings  Bank,  upon  payment  of  said  sum,  to  cancel 
and  deliver  to  Williams  his  promissory  note  and  to  give  him 
a  release  of  the  indebtedness,  and  requiring  the  Union  Trust 
&  Realty  Company,  upon  payment  of  said  moneys  to  the 
savings  bank,  to  reconvey  the  property  to  the  plaintiff  Reid. 
No  appeal  was  ever  taken  from  this  judgment. 

On  October  22,  1909,  Reid  conveyed  the  land  by  deed  of 
grant  to  one  Hunter,  and  on  August  24,  1909,  Hunter  con- 
veyed by  a  like  deed  to  Ilex  Realty  Company,  a  corporation. 
On  November  3,  1909,  Ilex  Realty  Company  made  a  deed  of 
trust  to  Union  Trust  and  Realty  Company  in  favor  of  the 
German  American  Savings  Bank  to  secure  a  loan  of  three 
thousand  two  hundred  dollars.  On  or  about  the  same  date, 
the  three  thousand  five  hundred  dollars  required  to  be  paid 
under  the  judgment  of  March  17,  1909,  was  paid  to  the  sav- 
ings bank,  the  releases  provided  for  in  that  judgment  were 
duly  made,  and  Union  Trust  &  Realty  Company  executed  its 
deed  to  Reid.  The  evidence  shows  that  the  payment  to  the 
savings  bank  was  made  by  Ilex  Realty  Company.  There- 
after, the  Ilex  company  defaulted  in  the  payment  of  its  three 
thousand  two  hundred  dollar  debt,  and  Union  Trust  and 
Realty  Company  sold  the  property  under  the  power  conferred 
upon  it  by  the  deed  of  trust  from  Ilex  Realty  Company.  The 
appellant,  Johnson,  purchased  at  such  sale,  paying  for  the 
land  the  sum  of  $6,250.  The  trustee's  deed  to  Johnson  was 
executed  under  date  of  October  24, 1910.  The  time  to  appeal 
from  the  judgment  declaring  Reid  to  be  the  owner  of  the 
land  had  expired  when  the  trustee's  sale  to  Johnson  was  made. 

After  all  of  these  transactions,  however,  the  court  granted 
a  motion  of  Williams  for  a  new  trial  in  the  action  of  Reid 
V.  WUliams,  and  subsequently  entered  a  judgment  declaring 
Williams  to  be  the  owner  of  the  property.  This  judgment 
was  entered  on  the  twenty-fifth  day  of  May,  1911,  and  it,  too, 
became  final.  Plaintiff  claims  under  subsequent  conveyances 
from  Williams. 

At  the  time  of  Johnson's  purchase  the  papers  on  file  in 
the  action  of  Reid  v.  WiUiams  included  a  notice  of  intention 
on  the  part  of  Williams  to  move  for  a  new  trial.  There  was 
nothing  to  show  that  this  notice  had  been  served  on  German 
American  Savings  Bank  or  on  Union  Trust  &  Realty  Com- 
pany, and  the  undisputed  evidence  in  the  case  at  bar  is  that 
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there  was  no  such  service.  Nor  was  there  any  file  or  record 
in  the  case  of  Reid  v.  Williams  to  indicate  that  anything 
further  had  been  done  with  regard  to  the  proposed  motion. 
The  granting  of  Williams'  motion  for  a  new  trial  and  the 
rendition  of  judgment  in  his  favor  were  the  result  of  an 
agreement  between  the  guardian  of  Beid  (who  had  been 
adjudged  incompetent)  and  Williams,  the  motion  for  new 
trial  having  been  granted  by  consent  and  the  subsequent  judg- 
ment rendered  upon  stipulation. 

The  parties  to  the  present  appeals  argue  a  variety  of  prop- 
ositions bearing  upon  the  ultimate  question  whether  Johnson, 
purchasing  Reid's  title  after  the  time  to  appeal  from  the  first 
judgment  had  expired,  is  in  the  position  of  an  innocent  pur- 
chaser for  value,  or  whether  he  had  constructive  notice  of 
the  pendency  of  a  motion  for  new  trial  which  might  result 
in  the  vacating  of  the  judgment  on  which  he  relied.  We  find 
it  necessary  to  consider  only  one  of  the  points  made  by  the 
appellant  in  this  behalf.  Let  it  be  assumed  that  the  exist- 
ence, among  the  papers  on  file,  of  a  notice  of  intention  to 
move  for  new  trial  imparted  information  of  everything  to 
which  such  notice,  if  properly  given,  might  lead,  including 
the  possible  vacating  of  the  judgment  in  Reid's  favor.  It 
appears,  however,  that  the  notice  in  Beid  v.  Williams,  was  not 
such  as  to  confer  upon  the  court  jurisdiction  to  grant  a  new 
trial.  A  proceeding  for  new  trial  is  initiated  under  our 
statute  (Code  Civ.  Proc,  sec.  659)  by  filing  and  serving  upon 
the  adverse  party,  within  a  given  time,  a  notice  of  intention 
to  move  for  such  new  trial.  The  ''adverse  party"  upon  whom 
the  notice  is  to  be  served  is  **  every  party  whose  interest  in 
the  subject  matter  of  the  motion  is  adverse  to  or  will  be 
affected  by  the  granting  of  the  motion  or  changing  the  former 
decision  of  the  court.''  {Herrim^n  v.  Menzies,  115  Cal.  16, 
[56  Am.  St.  Rep.  82,  35  L.  R.  A.  318,  44  Pac.  660,  46  Pac. 
730].)  The  failure  to  serve  the  notice  upon  all  adverse  par* 
ties  deprives  the  superior  court  of  jurisdiction  to  grant  the 
motion.  {Herriman  v.  Menzies,  115  Cal.  16,  [56  Am.  St. 
Rep.  82,  35  L.  R.  A.  318,  44  Pac.  660,  46  Pac.  730] ;  Johnson 
V.  Plienix  Ins.  Co.,  146  Cal.  571,  [80  Pac.  719] ;  NUes  v. 
Gonzalez,  155  Cal.  359,  [100  Pac.  1080].)  The  failure  to 
serve  a  given  party  will  not  deprive  the  court  of  jurisdiction 
to  grant  the  motion  in  so  far  as  it  can  be  granted  without 
affecting  the  rights  of  the  party  not  served.    Here,  however, 
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the  findings  and  judgment  in  Reid  v.  Williams  were  such  that 
no  favorable  action  could  be  taken  upon  the  motion  without 
impairing  the  rights  of  the  German  American  Savings  Bank, 
one  of  the  parties  not  served.  The  judgment  directed  the 
plaintiff  Beid  to  pay  to  that  party  the  sum  of  three  thousand 
five  hundred  dollars,  the  amount  of  its  mortgage.  The  situa- 
tion is  substantially  the  same  as  that  presented  in  Johnson  v. 
Phenix  Ins.  Co.,  146  Cal.  571,  [80  Pac.  719],  and  NUes  v. 
Qomdlez,  155  Cal.  359,  [100  Pac.  1080],  in  each  of  which  it 
was  held  that  the  party  occupying  a  relation  analogous  to 
that  of  the  savings  bank  here  was  an  adverse  party,  service 
upon  whom  was  necessary  to  vest  the  court  with  jurisdiction 
to  entertain'  a  motion  for  new  trial. 

Regardless,  therefore,  of  the  question  of  constructive  notice 
to  Johnson,  the  proceedings  looking  to  a  new  trial  were  nuga- 
tory, and  Johnson  was  entitled  to  stand  upon  the  first  judg- 
ment as  a  final  adjudication  of  the  rights  of  the  parties.  The 
respondents  do  not  dispute  the  soundness  of  appellant's  con- 
tention that  service  of  the  notice  of  intention  upon  the  savings 
bank  was  necessary.  They  contend,  however,  that  Johnson, 
not  being  a  party  to  the  action  of  Reid  v.  Williams,  is  not  in 
a  position  to  raise  the  point.  This  contention  cannot  be  sus- 
tained. The  action  was  one  to  determine  the  title  to  real 
property.  Although  Reid  was  the  original  plaintiff,  he  had 
parted  with  his  title,  and  it  had  become  vested  in  Johnson 
before  the  motion  for  new  trial  was  presented.  Johnson 
'was,  therefore,  the  real  party  affected  by  any  proceedings  in 
the  case  of  Reid  v.  Williams,  and  it  must  certainly  be  open 
to  him  to  object  that  any  steps  taken  in  that  case,  affecting 
his  claim  of  title,  were  unauthorized. 

The  findings  and  rulings  based  upon  the  theory  that  the 
interest  of  Johnson  could  be  impaired  by  the  granting  of  a 
new  trial  and  the  rendition  thereafter  of  a  judgment  in  favor 
of  Williams  cannot,  accordingly,  be  upheld. 

The  court  made  further  findings  that  the  conveyances  from 
Reid  to  Hunter  and  from  Hunter  to  Ilex  Realty  Company 
did  not  convey  any  title  to  said  real  estate,  because  the  deed 
from  Reid  to  Hunter  was  without  consideration,  and  was 
procured  by  means  of  a  false  representation  by  Hunter. 
These  findings  are  without  support  in  the  evidence.  Even 
if  supported,  however,  they  would  not  justify  a  judgment 
against  Johnson  in  the  absence  of  a  further  finding  that  John- 
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son  took  with  notice  of  the  alleged  defects  in  Hunter's  title. 
There  is  no  pretense  of  any  evidence  that  he  did  so  take. 

We  do  not  feel  called  upon  to  go  into  the  further  question, 
raised  by  appellant,  that  the  granting  of  a  new  trial  in  Reid 
V.  Williams  and  the  rendition  of  the  second  judgment  in  that 
action  were  fraudulent  as  to  him.  It  may  be  said,  however, 
that  we  find  it  difScult  to  see  how,  in  fairness  and  justice, 
Johnson's  title  can  be  swept  away  in  favor  of  the  subsequent 
purchasers  from  Williams.  Under  the  original  judgment 
Reid  was  declared  to  be  the  owner  of  the  property,  and  was 
required  to  pay  a  note  for  three  thousand  five  hundred  dol- 
lars given  by  Williams  to  the  savings  bank.  Reid's  title 
passed  to  the  Ilex  Realty  Company,  which  paid  this  note 
and  the  mortgage.  Williams  obtained  the  benefit  of  this  pay- 
ment and  was  released  from  his  obligation  on  the  note.  John- 
son claims  under  Ilex  Realty  Company  and  he  paid  $6,250 
for  the  land.  After  all  this  Willicans  comes  in,  and  without 
restoring  the  benefit  which  he  has  received  by  the  payment 
of  his  debt,  or  offering  any  reimbursement  to  those  who  have 
advanced  money  on  the  faith  of  Reid's  ownership,  claims 
(through  himself  and  his  grantees)  title  to  the  land  under  an 
order  setting  aside  the  judgment  by  virtue  of  which  he  has 
received  and  retained  benefits.  It  cannot  be  that  the  law 
will  permit  such  an  effort  to  succeed. 

The  judgment  and  the  order  denying  the  new  trial  are 
reversed. 

Shaw,  J.y  and  Lawlor,  J.,  concurred. 


[8.  F.  No.  6905.    Department  One. — ^December  15,  1916.] 

NEW  METHOD  LAUNDRY  COMPANY  (a  Corporation), 
Appellant,  v.  JOHN  W.  MacCANN,  Respondent. 

Tbade  Secrets  — List  of  Laundry  Customers  —  Use  of  by  Foricse 
Employee — Injunction. — ^A  list  of  customers  along  a  laundry  route 
constitutes  a  trade  secret  which  is  the  absolute  property  of  the  laun- 
dry company  operating  the  route,  and  it  is  entitled  to  a  judgment 
perpetually  enjoining  its  former  driver  and  solicitor  to  whom  aneh 
list  was  confided,  who  had  left  its  employ  and  accepted  employ- 
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ment  in  a  rival  laundry,  from  in  any  manner  soliciting  laun- 
dry work  from  any  of  the  persons  who  had  been  customers  along 
the  rente  assigned  to  him;  but  the  former  employee  should  not  be 
enjoined  from  receiving  laundry  work  from  the  customers  of  his 
former  employer  which  la  tendered  him  without  any  solicitation  or 
aet  on  his  part. 

Id.— Pbotection  of  Emplote&— Rights  of  Employee.— While  it  is  re- 
quired that  equity  should  lend  its  aid  to  the  fullest  extent  to  protect 
the  property  rights  of  employers,  whether  existing  in  the  form  of 
trade  secrets  or  otherwise,  considerations  of  public  policy  and  jus- 
tice demand  that  such  protection  should  not  be  carried  to  the  extent 
of  restricting  the  earning  capacity  of  individuals  on  the  one  side, 
while  tending  to  create  or  foster  monopolies  of  industry  on  the 
other. 

Id.— Intrusting  of  Trade  Secrets  to  Employee— Utilizing  to  In- 
jury OF  Employer. — If  a  person  establishes  a  trade  or  business 
which  depends  for  its  continuance  upon  keeping  secret  the  names 
of  customers,  or  other  valuable  information  known  to  such  person, 
no  agent  or  employee,  having  been  intrusted  with  such  secrets  in 
the  course  of  his  employment,  can  thereafter  utilize  his  secret 
knowledge  against  the  interests  or  to  the  prejudice  of  such  person. 

Id- — Right  of  Employee  to  Follow  Occupation — Property  Right. — 
Coincidont  with  the  right  of  the  employer  to  the  protection  of  his 
trade  secrets  against  their  unwarranted  disclosure  to  or  unconscion- 
able use  by  persons  not  entitled  thereto  is  the  right  of  all  persons, 
in  the  absence  of  negative  covenants  to  the  contrary,  to  follow  any 
of  the  common  occupations  of  life.  This  right  of  a  citizen  to  pur- 
sue any  calling,  business,  or  profession  he  may  choose  is  a  property 
right,  to  be  guarded  by  equity  as  zealously  as  any  other  form  of 
property. 

Id.— Right  to  Reoeivb  Patronage  fbom  Former  Employer's  Custom- 
ms — Rights  of  Customers. — To  restrain  a  person  lawfully  en- 
gaged in  a  laundry  business  from  receiving  unlaundered  goods  from 
certain  patrons  of  his  former  employer  is  to  sanction,  to  that  ex- 
tent, the  establishment  of  a  trade  blacklist,  thereby  depriving  such 
patrons,  without  any  fault  on  their  part,  of  the  right  to  have  their 
laundry  done  where  they  wiU.  The  constitutional  guaranties  of 
liberty  include  the  privilege  of  every  citizen  to  freely  select  those 
tradesmen  to  whom  he  may  desire  to  extend  his  patronage,  and  equity 
cannot  invade  or  take  away  this  right,  either  directly  or  indirectly. 

Id,— Form  of  Judgment — Receiving  Patronage. — A  judgment  in  such 
a  ease  enjoining  a  person  from  soliciting  patronage  from  the  cus- 
tomers of  his  former  employer  should  not  include  the  provision, 
"but  not  from  receiving,"  as  his  right  to  receive  patronage  without 
direct  or  indirect  solicitation  is  not  in  issue,  but  this  phrase  in  the 
Judgment  is  harmless. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

'John  R.  Tyrrell,  for  Appellant. 

Henry  B.  Lister,  for  Respondent. 

LAWLOR,  J. — ^This  is  an  appeal  upon  the  judgment-roll 
in  an  action  for  an  injunction. 

The  case  involves  the  same  general  equitable  doctrines  con- 
sidered in  Empire  Steam  Laundry  v.  Lozier,  165  Cal.  95, 
[Ann.  Cas.  1914C,  628,  44  L.  R.  A.  (N.  S.)  1159,  130  Pac. 
1180]),  and  Cornhh  v.  Dickey,  172  Cal.  120,  [155  Pac.  629]. 
It  was  held  in  the  former  case  that  a  certain  list  of  customers 
along  a  laundry  route  constituted  a  trade  secret  which  was 
the  absolute  property  of  the  laundry  operating  the  route, 
and  that  the  laundry  was  entitled  to  a  judgment  perpetually 
enjoining  a  driver,  who  had  left  its  employ,  "from  in  any 
manner  soliciting  or  receiving  laundry  work  from  any  of  the 
persons"  who  had  been  such  customers  along  the  route 
assigned  to  him.  (Italics  ours.)  In  Cornish  v.  Dickey  a 
solicitor,  having  left  the  employ  of  a  bakery,  was  enjoined 
from  soliciting  and  supplying  his  former  patrons  and  the 
patrons  of  the  bakery  with  the  products  of  its  rival.  The 
soundness  of  these  decisions  under  the  facts  involved  is  not 
questioned.  But  the  proposition  is  now  expressly  advanced 
for  the  first  time  that,  notwithstanding  a  court  of  equity  has 
the  authority  to  enjoin  an  employee  from  "soliciting"  busi- 
ness of  his  former  patrons  under  such  circumstances,  it  is 
not  authorized  to  issue  an  injunction  restraining  him  from 
merely  ** receiving"  laundry  work  from  such  customers  if  they 
voluntarily  seek  him  out  and  hire  him  to  do  their  work. 

The  salient  facts  presented  here  are  in  most  respects  iden- 
tical with  those  of  the  Empire  Steam  Laundry  case,  and 
require,  therefore,  only  brief  mention.  The  court  found  that 
plaintiff  is  a  corporation  engaged  in  the  laundry  business  in 
the  city  of  Oakland,  conducting  its  business  in  substantially 
the  same  fashion  as  did  the  Empire  Steam  Laundry.  The 
defendant,  formerly  the  independent  owner  of  a  certain 
laundry  route  in  Oakland,  known  as  route  No.  4,  had,  on 
April  5,  1908,  sold  all  his  right  and  title  in  the  route  to  th<» 
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plaintiff,  and  thereafter  became  one  of  its  drivers  and  solicit- 
ors. He  was  supplied  with  an  automobile  by  the  plaintiff  and 
everything  necessary  to  enable  him  to  serve  well  the  plain- 
tiff's customers  and  discharge  the  duties  for  which  he  was 
employed,  without  cost  or  expense  to  himself.  For  about  five 
years  he  was  employed  to  canvass  orders  for  laundry  work 
along  route  No.  4  from  house  to  house,  to  collect  and  return 
the  clothes,  and  to  keep  confidentially,  in  a  list  specially  pre- 
pared by  the  plaintiff,  all  the  names  and  addresses  of  plain- 
tiff's customers,  together  with  the  day  of  the  week  when 
their  laundry  should  be  called  for,  and  the  place  where  the 
same  should  be  gathered  up  and  delivered.  It  is  not  ques- 
tioned that  the  information  thus  obtained  by  the  defendant 
constituted  trade  secrets  of  great  value  to  the  plaintiff.  On 
April  5,  1913,  the  defendant  left  the  plaintiff's  employ  with- 
out notice  or  warning,  and  immediately  thereafter  commenced 
soliciting  for  a  rival  laundry  the  patronage  of  the  persons 
whose  names  he  had  ascertained  while  in  the  employ  of  the 
plaintiff.  Thereafter  he  called  for  and  gathered  up  bundles 
of  laundry  and  unlaundered  goods,  but  **so  far  as  plaintiff 
has  been  able  to  ascertain  by  inquiries  from  its  said  patrons, 
said  patrons  did  not  know  that  the  unlaundered  goods  called 
for  by  defendant  were  being  collected  for  and  being  laundered 
by  a  laundry  other  than  the  laundry  of  plaintiff  herein."  It 
does  not  appear,  however,  that  the  defendant  had  entered 
into  any  contract  of  employment  prohibiting  such  action  on 
his  part.  But  the  court  further  found:  ''That  if  defendant 
is  not  restrained  from  soliciting,  diverting,  and  taking  away 
said  customers  of  plaintiff,  seventy  (70)  per  cent  of  said 
trade  will  be  forever  lost  to  plaintiff,  to  its  great  damage." 

Other  facts  are  pleaded  and  referred  to  in  the  briefs,  but 
were  not  found  to  be  supported  by  the  evidence.  And  cer- 
tain matters  occurring  after  the  issuing  of  the  preliminary 
restraining  order  are  mentioned  by  counsel,  but  no  supple- 
mental pleadings  were  filed.  None  of  these  matters  can  prop- 
erly be  considered. 

Upon  the  findings  made,  plaintiff  was  awarded  a  per- 
manent injunction  **  restraining  and  enjoining  said  defend- 
ant, his  agents  and  employees  .  .  .  from  in  any  manner  soli- 
citing, but  not  from  receiving,  laundry  work  from  any  of  the 
persons  who  were  customers  of  plaintiff  prior  to  the  fifth 
day  of  April,  1913,  along  or  upon  that  certain  route  known 
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and  designated  by  plaintiff  and  defendant  as  route  No.  4, 
of  the  New  Method  Laundry  Company,  in  the  city  of  Oak- 
land, and  attended  to  by  said  defendant,  while  said  defendant 
was  employed  by  plaintiff;  and  from  in  any  manner  attempt- 
ing to  induce  any  of  said  customers  of  said  plaititiff,  either 
directly  or  indirectly,  to  withdraw  any  of  their  business, 
custom,  or  patronage  from  plaintiff."  (Italics  ours.)  The 
court  did  not  award  damages  for  the  injuries  alleged  in  the 
complaint  to  have  arisen  out  of  the  immediate  loss  of  trade. 
The  appeal,  however,  is  taken  solely  from  the  refusal  to 
include  in  the  judgment  an  order  restraining  the  defendant 
from  receiving  laundry  work  of  the  persons  designated. 

While  it  is  required  that  equity  should  lend  its  aid  to  the 
fullest  extent  to  protect  the  property  rights  of  employers, 
whether  existing  in  the  form  of  trade  secrets  or  otherwise,  con- 
siderations of  public  policy  and  justice  demand  that  such 
protection  should  not  be  carried  to  the  extent  of  restricting 
the  earning  capacity  of  individuals  on  the  one  side,  while  tend- 
ing to  create  or  foster  monopolies  of  industry  on  the  other. 
In  recent  years,  as  noted  in  Empire  Steam  Laundry  v.  Lazier, 
the  matter  of  protecting  the  business  world  against  unfair 
competition  has  received  careful  consideration  by  the  highest 
courts.  It  has  been  determined  that  if  a  person  establishes 
a  trade  or  business  which  depends  for  its  continuance  upon 
keeping  secret  the  names  of  customers,  or  other  valuable 
information  known  to  such  person,  no  agent  or  employee, 
having  been  intrusted  with  such  secrets  in  the  course  of  his 
employment,  can  thereafter  utilize  his  secret  knowledge 
against  the  interests  or  to  the  prejudice  of  such  person. 
(See  14  R.  C.  L.,  p.  401,  sees.  102^105.)  As  is  aptly 
stated  in  H.  B.  Wiggins  Sons'  Co.  v.  Cott-A-Lap  Co., 
169  Fed.  150:  '*If  he  does  so,  he  robs  his  employer."  This 
was  our  conclusion  in  the  Empire  Steam  Laundry  case,  and 
with  what  is  there  said  in  support  thereof  we  are  in  full 
accord.  It  was  also  the  conclusion  of  the  court  in  the  more 
recent  case  of  People's  Coat,  Apron  &  Towel  Supply  Co.  v. 
Light  (March  17,  1916),  171  App.  Div.  671,  [157  N.  Y.  Supp. 
15,  1142],  where  an  injunction  was  granted,  under  circum- 
stances similar  to  the  facts  presented  here,  restraining  a  rival 
firm  from  soliciting  through  Light,  one  of  the  plaintiff's 
former  employees,  any  of  plaintiff's  former  or  present  cus- 
tomers, and  from  serving  the  same  on  behalf  of  the  rival 
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firm.  The  court  said:  "There  is  no  evidence  that  Light  had 
a  written  list  of  them  [the  plaintiff's  customers].  There  was 
in  his  head  what  was  equivalent.  They  were  on  routes,  in 
streets,  and  at  numbers  revealed  to  him  through  his  service 
with  plaintiff.  Their  faces  were  familiar  to  him,  and  their 
identity  known  because  of  such  employment.  He  had  entry 
and  introduction,  and  solicited  them,  not  as  strangers,  but  as 
persons  known  to  him.  He  used  what  he  had  gained  through 
plaintiff  to  take  away  its  customers.'* 

But  coincident  with  the  right  of  the  employer  to  the  pro- 
tection of  his  trade  secrets  against  their  unwarranted  dis- 
closure to  or  unconscionable  use  by  persons  not  entitled 
thereto  is  the  right  of  all  persons,  in  the  absence  of  negative 
covenants  to  the  contrary,  to  follow  any  of  the  common  occu- 
pations of  life.  This  right  of  a  citizen  to  pursue  any  calling, 
business,  or  profession  he  may  choose  is  a  property  right  to 
be  guarded  by  equity  as  zealously  as  any  other  form  of  prop- 
erty. (See  Dent  v.  West  Virginia,  129  U.  S.  114,  [32  L.  Ed. 
623,  9  Sup.  Ct.  Rep.  231].)  ''Labor  is  property.  The 
laborer  has  the  same  right  to  sell  his  labor,  and  to  contract 
with  reference  thereto,  as  any  other  property  owner."  (Gil- 
lespie V.  People,  188  lU.  176,  [80  Am.  St.  Rep.  176,  52  L.  R.  A. 
283,  58  N.  E.  1007].)  It  cannot,  indeed,  be  questioned  that 
an  employee,  in  a  case  such  as  this,  retains  the  right  to  work 
for  a  rival  laundry  if  he  so  chooses,  or,  having  established  a 
laundry  business  himself,  to  serve  all  persons  who  voluntarily 
offer  him  their  trade.  But  in  such  competition,  he  must  act 
with  utmost  fairness,  resolving  every  doubt  rather  in  favor 
of  the  interests  of  the  former  employer  than  against  them, 
and  exercising,  at  all  times,  every  precaution  to  avoid  violat- 
ing, in  letter  or  spirit,  the  confidence  reposed  in  him.  In 
Grand  Union  Tea  Co.  v.  Dodds,  164  Mich.  50,  [31  L.  R.  A. 
(N.  S.)  260,  128  N.  W.  1090],  a  solicitor  along  a  business 
route  for  a  tea  merchant  engaged  to  work  for  a  competitor 
and  sought  to  take  with  him  the  list  of  patrons,  and  secure 
their  patronage,  which  for  the  most  part  he  had  himself 
obtained  for  the  tea  merchant  while  in  the  latter 's  employ. 
Counsel  contended:  "This  defendant  cannot  be  restrained 
from  soliciting  or  selling  these  people  goods  so  long  as  he 
does  so  in  an  open  and  fair  manner."  A  decree  enjoining 
the  solicitor  "from  using  any  list  or  copy  of  list  which  has 
been  made  or  retained,  or  giving  or  showing  them  to  others/' 
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was  affirmed.  The  court  then  continued:  '*We  are  of  the 
opinion,  however,  that  he  cannot  be  restrained  from  selling 
his  commodities  for  himself  or  for  any  employer  in  any  part 
of  the  city,  or  to  any  person,  so  long  as  he  does  not  use 
any  property  belonging  to  the  complainant,  or  copies  thereof 
that  were  surreptitiously  made.  So  far  we  think  ourselves 
well  within  equity  jurisdiction,  on  general  principles."  (See, 
also,  note  to  Empire  Steam  Laundry  v.  Lozier,  in  1  Cal.  Law 
Rev.  385;  and  comment  on  People's  Coat  etc.  Co,  v.  Light, 
supra,  25  Yale  L.  Jour.  499.) 

The  judgment  of  the  lower  court  also  finds  support  in  sound 
principles  of  public  policy.  To  restrain  a  person  lawfully 
engaged  in  a  laundry  business  from  receiving  unlaundered 
goods  from  certain  former  patrons  is  to  sanction,  to  that 
extent,  the  establishment  of  a  trade  blacklist,  thereby  depriv- 
ing such  patrons,  without  any  fault  on  their  part,  of  the  right 
to  have  their  laundry  work  done  where  they  will.  The  con- 
stitutional guaranties  of  liberty  include  the  privilege  of  every 
citizen  to  freely  select  those  tradesmen  to  whom  he  may 
desire  to  extend  his  patronage,  and  equity  cannot  invade  or 
take  away  this  right,  either  directly  or  indirectly. 

There  are,  however,  some  authorities  which  are  relied  upon 
by  the  plaintiff  to  support  his  contention  that  he  is  never- 
theless entitled  to  the  injunctive  relief  prayed  for.  But  in 
none  to  which  we  are  referred  was  it  necessary  f pr  the  court 
to  pass  upon  the  precise  point  raised  here.  Witkop  &  Holmes 
Co,  V.  Boyce,  61  Misc.  Rep.  126,  [112  N.  T.  Supp.  874],  while 
generally  approving  an  injunction  restraining  the  defendant, 
among  other  things,  ''from  calling  upon,  canvassing,  solicit- 
ing, accepting,  or  filling  orders  for  goods  similar  in  kind 
to  those  carried  by  the  plaintiff  from  the  persons,  .  .  .  being 
customers  of  the  plaintiff  upon  whom  the  defendant  had  been 
accustomed  to  call  to  obtain  orders,"  was  concerned  prin- 
cipally with  defendant's  efforts  to  unfairly  entice  away  plain- 
tiff's customers.  In  that  case,  reliance  was  placed  also  upon 
an  express  agreement  entered  into  between  the  parties  which 
contained  covenants  against  the  defendant  engaging  in  a  sim- 
ilar line  of  business  for  the  period  of  two  years,  as  well  as 
upon  a  penal  statute  forbidding  an  employee  to  use  informa- 
tion gained  under  such  circumstances  for  his  own  benefit  or 
advantage.  A  second  decision  in  the  case  {Witkop  (6  Holmes 
Co,  V.  Boyce,  64  Misc.  Rep.  374,   [118  N.  Y.  Supp.  461]), 
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broadly  restrains  the  defendant  from  "  calling '*  upon  the 
former  customers  for  trade  purposes,  which  term  would  in- 
clude calling  on  legitimate  as  well  as  illegitimate  business. 
But  the  facts  indicate  that  the  court  was  only  considering 
a  "gross  betrayal  of  confidence  by  an  unscrupulous  employee" 
resulting  in  unfair  competition.  The  employee  was  actually 
calling  to  solicit  the  trade  of  the  former  customers.  The 
proposition  of  "calling"  for  the  purposes  of  delivering  goods 
or  filling  orders  which  had  been  received  in  an  honest  and 
equitable  conduct  of  a  rival  business  was  not  involved.  A 
later  case  (Witkop  &  Holmes  Co.  v.  Oreat  Atlantic  dk  Pacific 
Tea  Co.,  69  Misc.  Rep.  90,  [124  N.  Y.  Supp.  956] )  sums  up 
the  two  previous  decisions  as  holding  that  the  driver  "will 
be  restrained  from  canvassing  and  soliciting  trade  from  plain- 
tiff's customers  formerly  served  by  him  from  plaintiff's  lists 
of  names  and  addresses  for  the  benefit  of  a  competing  con- 
cern." (See,  also,  comment  on  these  cases  in  Boosing  v. 
Barman,  148  App.  Div.  824,  [133  N.  T.  Supp.  910].)  Nor 
does  it  seem  to  us  that  People's  Coat  etc,  Co.  v.  Light,  171 
App.  Div.  671,  [157  N.  Y.  Supp.  15,  1142],  is  opposed  to  the 
conclusion  reached  herein. 

In  other  New  York  cases  we  find  expressions  which  support 
our  view  that  the  respondent  herein  cannot  be  restrained  from 
"receiving"  laundry  of  his  former  patrons.  In  Peerless  Pat- 
tern Co.  V.  Pictorial  Review  Co.,  147  App.  Div.  715,  [132 
N.  Y.  Supp.  37],  injunctive  relief  restraining  the  manager 
of  a  rival  firm  from  soliciting  or  filling  orders  from  plain- 
tiff's customers  was  expressly  denied.  The  court  remarked: 
"AU  that  clearly  appears  is  that  he  undertook  to  use  in  his 
new  employment  the  knowledge  he  had  acquired  in  the  old. 
This,  if  it  involves  no  breach  of  confidence,  is  not  unlawful ; 
for  equity  has  no  power  to  compel  a  man  who  changes  employ- 
ers to  wipe  clean  the  slate  of  his  memory."  It  was  there 
held  that  the  defendant  could  "enter  into  competition  with 
plaintiff,  even  for  the  business  of  those  who  had  formerly 
been  plaintiff's  customers,  providing  such  competition  is 
fairly  and  legally  conducted."  Finally,  in  Boosing  v.  Dor- 
man,  148  App.  Div.  824,  [133  N.  Y.  Supp.  910],  the  court, 
finding  that  the  names  of  plaintiff's  customers,  retail  dealers 
in  butter  and  eggs,  were  all  listed  in  public  directories  and 
were  not,  under  the  facts  shown,  trade  secrets,  went  on  to 
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say:  "The  other  knowledge  which  Dorman  acquired  by  call- 
ing upon  these  customers  in  the  course  of  his  employment, 
with  regard  to  their  habits  of  buying,  their  financial  worth, 
and  their  individual  characteristics  and  preferences,  can 
hardly  be  denominated  'trade  secrets'  which  an  employee  is 
prohibited  from  using  for  his  own  benefit  after  the  termina- 
tion of  his  employment,  in  the  absence  of  an  express  contract." 

Nor  does  Lamb  v.  Evans,  L.  B.  [1893],  1  Ch.  Div.  218, 
demand  a  different  conclusion.  The  judgment  in  that  case 
was  to  affirm,  as  regards  the  general  question  involved  here, 
the  former  decision  in  the  case  by  Mr.  Justice  Chitty  (Id., 
L.  R.  [1892],  3  Ch.  Div.  462),  where  an  injunction  was 
granted  against  canvassers  for  a  trades  directory.  It  was 
suggested  by  the  evidence,  so  the  learned  justice  observes, 
that  unless  the  defendants  be  entirely  restrained  from  solicit- 
ing advertisements  from  the  list  of  traders  published  in  the 
plaintiff's  directory,  such  traders  will  be  misled  into  believing 
that  the  defendants  were  still  canvassing  for  the  plaintiff. 
But  the  court,  while  recognizing  the  difficulty  in  framing  a 
proper  injunction  touching  these  matters,  held  the  defendants 
could  not  be  restrained  in  such  manner.  The  learned  justice 
said:  "To  use  the  popular  expression,  they  may  go  and  legiti- 
mately tout  for  advertisements  for  the  rival  production,  and 
legitimately  use  the  plaintiff's  work  for  the  purpose  of  dis- 
covering the  traders  and  showing  them  the  kind  of  adver- 
tisement these  same  traders  formerly  approved  of,  and  may 
be  desirous  of  inserting  in  the  rival  work."  We  find  nothing 
in  the  latter  decision  in  any  sense  modifying  this  holding. 

It  must  be  admitted  that  the  injunction  issued  by  the  lower 
court  in  the  Empire  Steam  Laundry  case,  and  approved  by 
the  decision  of  this  court,  does  restrain  an  employee  from 
"receiving"  laundry  of  his  former  employer's  customers. 
But  the  facts  show  the  employee  was  actually  disclosing  and 
making  use  of  the  secret  knowledge  and  information  he  had 
acquired  in  the  confidence  of  his  former  employer,  and  that, 
by  this  means,  had  been  able  to  carry  the  patronage  of  many 
of  the  former  customers  to  the  new  employer.  The  em- 
ployee's conduct,  under  the  facts  shown,  clearly  constituted 
an  unconscionable  and  unwarranted  use  of  the  trade  secrets 
belonging  to  his  former  employer,  as  well  as  a  violation  of  the 
contract  which  he  had  entered  into.  It  was  to  restrain  this 
conduct  that  the  injunction  waa  issued.    While  the  opinion 
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does  not  qualify  the  term  *' receiving,''  which  appears  in  the 
injunction,  there  is  nothing  therein  which  indicates  that  the 
court  intended  to  hold  that  an  employee,  in  the  absence  of  an 
express  contract,  could  be  restrained  from  carrying  on  a  rival 
business  in  a  fair  and  equitable  manner,  and  in  the  course  of 
such  competition  receiving  laundry  of  such  customers  of  the 
former  employer  who  may  voluntarily  come  to  him.  Indeed, 
the  opinion  does  not  discuss  the  term  '* receiving,"  and  an 
examination  of  the  briefs  shows  that  the  point  was  not 
urged  for  consideration. 

But  it  is  insisted  by  the  appellant  that  '*  without  the  word 
'receiving'  the  judgment  would  be  practically  worthless,  in 
that  it  affords  little  or  no  relief."  **It  does  not  require  a 
veiy  vivid  imagination,"  it  declares,  "to  see  the  agents  and 
friends  of  the  defendant,  or  even  the  defendant  himself, 
within  an  hour  after  the  court  has  granted  an  injunction  re- 
straining defendant  from  soliciting,  but  not  from  'receiving' 
laundiy  work,  busily  engaged  in  calling  upon,  or  ringing 
up  various  customers,  advising  them  of  the  court's  order,  but 
further  stating  to  them  that  the  driver  will  be  pleased  to  call 
in  the  event  of  the  customer  sending  for  him."  But  appel- 
lant overlooks  the  comprehensive  relief  granted  it  by  the 
court  The  decree  expressly  forbids  defendant  from  in  any 
manner  soliciting  or  attempting  to  induce,  directly  or  indi- 
rectly, such  customers  to  withdraw  their  patronage  from 
plaintiff.  Clearly,  conduct  on  the  part  of  the  defendant, 
his  agent,  or  others  in  his  behalf,  such  as  suggested,  would 
be  contra  bonos  mares  and  a  deliberate  invasion  of  the  injunc- 
tion issued  to  plaintiff.  Discussing  this  point,  the  court  in 
E.  Z.  Du  Pont  etc.  Powder  Co.  v.  Masland,  216  Fed.  271,  said : 
**The  line  which  terminates  the  limits  where  the  rights  of 
the  plaintiffs  end  and  those  of  the  defendants  begin  is  a 
diflScult  one  to  draw.  The  iniquity  of  an  employee  who 
takes  away  with  him  the  property  of  his  employer,  existing 
in  the  form  of  valuable  processes,  is  as  clear  as  if  he  asported 
any  other  form  of  property.  The  right  of  the  employee  to 
use  his  abilities,  developed  through  his  experiences,  to  the 
utmost  of  his  capacity,  is  equally  clear.  This  right  of  the 
employee  and  his  obligation  to  preserve  to  the  full  the  prop- 
erty rights  of  his  employer  are  shaded  into  each  other  by 
lines  so  fine  that  it  is  doubtful  whether  anything  but  a  nice 
sense  of  honor  can  keep  them  distinguished." 
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Injunctive  relief,  in  any  case,  must  depend  upon  broad 
principles  of  equity  rather  than  on  the  particular  wording 
of  any  decree.  Conceivably,  cases  may  arise  where  the  court 
would  be  warranted  in  restraining  a  person,  ensraged  in  a 
business,  from  ''receiving"  trade  of  certain  members  of  the 
community.  But  the  facts  presented  here  do  not  demand 
such  relief.  In  H.  B,  Wiggins  Sons'  Co,  v.  Cott-A-Lap  Co,, 
169  Fed.  150,  the  court  refused  to  restrain  a  rival  firm  from 
utilizing  certain  trade  secrets,  where  the  relief  was  prayed 
for  solely  because  the  rival  had  employed  one  of  plaintiff's 
confidential  employees  who  was  in  possession  of  the  secrets. 
What  the  court  there  said  applies  with  equal  force  to  the 
additional  injunctive  relief  sought  here:  "If  the  injunction 
issues,  it  means  that  hereafter  no  man  can  work  for  one  and 
learn  his  business  secrets,  and  after  leaving  that  employ- 
ment engage  himself  to  a  rival  in  business,  without  carrying 
on  his  back  into  that  business  the  injunctive  mandate  of  a 
court  of  equity.  There  is  nothing  whatever  in  the  facts  of 
this  case,  except  opportunity  to  do  wrong,  and  a  suspicion 
in  the  mind  of  the  rival  that  wrong  will  be  done.  The  rem- 
edy asked  for  is  an  extraordinary  one,  and  should  not  be 
lightly  indulged  in.  The  chancellor  ought  never  to  come 
into  such  a  frame  of  mind  that  he  assumes  human  nature  to 
be  essentially  and  inherently  evil." 

Judgment  affirmed. 

SHAW,  J.,  and  SLOSS,  J.,  Concurring.— The  phrase,  "but 
not  from  receiving,"  should  not  have  been  inserted  in  the 
judgment.  The  defendant's  right  to  receive  laundry  work 
from  former  patrons  of  the  plaintiff  along  route  No.  4,  pro- 
vided such  work  came  to  him  without  his  direct  or  indirect 
solicitation,  was  not  in  issue,  and  was  not  disputed  or  attacked. 
The  phrase  was  not  necessary  for  the  protection  of  the  de- 
fendant in  that  right,  for  he  would  possess  the  right  as  fully 
under  the  decree  without  those  words  as  with  them.  If 
defendant  caused  their  insertion  with  the  expectation  that 
thereby  he  would  be  able  to  receive  laundry  work  from  said 
patrons,  obtained  or  coming  to  him  through  any  secret  or 
clandestine  use  by  him,  or  by  his  agents  or  friends,  of  the 
list  of  patrons  of  plaintiff  along  that  route,  or  of  his  memory 
or  knowledge  thereof  derived  from  his  former  employment 
with  plaintiff,  he  will  be  disappointed,  if  the  judgment  is 
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enforced  according  to  its  true  intent.  Notwithstanding  that 
phrase,  it  enjoins  him  from  in  any  manner  attempting  by 
any  means,  direct  or  indirect,  to  induce  any  of  the  patrons 
of  plaintiff  along  route  No.  4,  formerly  attended  to  by  him, 
to  withdraw  any  of  their  business,  custom,  or  patronage  from 
plaintiff.  Under  this  provision  he  would  be  guilty  of  con- 
tempt if  he  received  any  laundry  work  so  withdrawn,  and 
the  phrase  in  question  does  not  limit  the  effect  of  the  judg- 
ment in  that  respect.  If  he  should  merely  go  along  the  route 
to  receive  such  laundry  work  of  said  patrons  as  they  should 
offer  him,  he  would  be  soliciting  their  patronage,  and  would 
be  inducing  them  to  withdraw  from  plaintiff  all  of  their 
patronage  that  he  might  receive  by  so  doing,  and  would 
thereby  violate  the  injunction.  Hence,  although  the  phrase 
might  better  have  been  omitted,  we  believe  it  to  be  harmless, 
and  for  that  reason  we  concur  in  the  judgment. 


[Sac.  No.  2478.    In  Bank.— DeemnbeT  15,  1916.] 

RED  RIVER  LUMBER  COMPANY  (a  Corporation),  Peti- 
tioner,  v.  A.  J.  PILLSBURY  et  al...  as  the  Industrial 
Accident  Commission  of  the  State  of  California,  Re- 
spondents. 

Workmen's  Compensation  Act  — Waiver  of  Delay  in  Institutin<i 
Pboceedino  for  Compensation. — An  objection  that  a  proceeding  to 
recover  compensation  under  the  Workmen's  Compensation,  Insurance 
and  Safety  Act  was  not  instituted  until  after  the  period  limited 
hy  clause  (b)  of  section  16  of  the  act,  is  waived  by  the  failure  of 
the  defendant  to  Mle  an  answer  as  required  by  section  23  of  the 
act,  bringing  that  fact  to  the  attention  of  the  Industrial  Accident 
Commission. 

lb. — Construction  of  Act — Proceedino  "Wholly  Barred." — Clause 
(a)  of  section  16  of  the  act,  providing  that  the  right  to  institute 
the  proceeding  is  "wholly  barred"  by  the  lapse  of  the  time  limited, 
does  not  mean  that  the  provision  relates  back  and  avoids  the  claim 
from  the  beginning,  or  forfeits  the  right.  The  use  of  the  word 
"barred"  in  itself  implieis  that  the  lapse  of  time  constituting  the 
bar  must  be  raised  in  some  manner  as  a  defense.  If  the  bar  is  not 
laiBedi  it  will  be  of  no  avaiL 
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APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
order  of  the  Industrial  Accident  Commission  of  the  State 
of  California. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Pardee  &  Pardee,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents, 

SHAW,  J. — This  is  a  proceeding  to  review  and  annul  an 
award  for  disability  indemnity  made  by  the  Industrial  Acci- 
dent Commission  against  the  plaintiff  in  favor  of  Thomas  B. 
Wilson. 

The  proceeding  before  the  commission  was  instituted  by 
Wilson  more  than  six  months  after  the  date  of  the  accident 
which  caused  the  injury,  and  more  than  six  months  after  the 
making  of  any  payment  or  agreement  by  said  company  on 
account  of  the  injury  and  disability.  The  plaintiff  here  con- 
tends that  this  lapse  of  time  deprived  the  commission  of 
jurisdiction  to  make  an  award  to  the  injured  employee. 

The  company  did  not  file  any  answer  before  the  commission, 
and  did  not  raise  the  objection  that  the  application  for  relief 
was  filed  too  late,  at  any  time  during  the  hearing,  nor  at  all, 
except  in  a  petition  to  the  Industrial  Accident  Commission 
for  a  rehearing,  after  the  award  was  made.  It  is  now  claimed 
on  behalf  of  the  commission  that  the  lapse  of  time  does  not 
oust  the  jurisdiction,  but  is  only  matter  of  defense,  and  that 
it  was  waived  by  the  failure  to  assert  it  before  the  close  of 
the  hearing  before  the  commission. 

The  provision  relied  on  by  the  Red  River  Lumber  Company 
in  support  of  its  contention  is  found  in  section  16  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act,  par- 
ticularly clause  (a),  which  reads  as  follows: 

''Unless  compensation  is  paid  or  an  agreement  for  its  pay- 
ment made  within  the  time  limited  in  this  section  for  the 
institution  of  proceedings  for  its  collection,  the  rigJit  to  insti- 
tute such  proceedings  shall  be  wholly  barred," 

The  time  allowed  for  the  institution  of  proceedings  to  col- 
lect disability  indemnity  is  limited  by  clause  (b)  to  **six 
months  from  the  date  of  the  accident,"  or  from  the  date  of 
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the  agreement  or  last  payment,  where  such  agreement  or 
payment  is  made. 

Section  23  of  the  act  provides  that  if  the  defendant  in  such 
a  proceeding  desires  to  bring  any  fact  to  the  attention  of  the 
commission  as  a  defense  to  the  claim,  he  must,  within  five 
days  after  service  of  the  application  upon  him,  file  with  the 
commission  his  answer  setting  forth  such  fact. 

The  general  doctrine  that  the  statute  of  limitations  affects 
only  the  remedy  and  does  not  extinguish  the  right,  and  that 
it  is  a  matter  of  defense  which  is  waived  if  it  is  not  pleaded, 
is  too  well  known  and  settled  to  require  discussion.  We  find 
no  authority  in  the  act  for  the  application  of  a  different  rule 
to  judicial  proceedings  before  the  Industrial  Accident  Com- 
mission. The  fact  that  the  application  was  filed  too  late,  if 
true,  is  clearly  a  matter  which  may  be  relied  on  as  a  defense 
to  the  claim.  Section  23  requires  the  defendant  to  file  an 
answer  stating  such  fact,  if  he  intends  to  rely  on  it.  The 
reasonable  deduction,  in  view  of  the  well-known  doctrine 
referred  to,  is  that  the  failure  of  the  defendant  to  file  an 
answer  bringing  that  fact  to  the  attention  of  the  commission 
was  a  waiver  of  that  defense. 

There  are  cases  relating  to  actions  to  recover  damages  for 
injuries  causing  death,  recoverable  only  under  a  statute  cre- 
ating the  cause  of  action  therefor,  and  fixing  a  limitation 
within  which  such  actions  must  be  begun,  in  which  it  is  said 
that  the  limitation  '*is  a  condition  attached  to  the  right  to 
sue,"  and  that  "the  right  is  lost  if  the  time  be  disregarded." 
{The  Harrisburg,  119  U.  S.  199,  214,  [30  L.  Ed.  358,  362,  7 
Sup.  Ct.  Eep.  140] ;  Rodman  v.  Missouri  Pac.  By.  Co,^  65  Kan. 
645,  [59  L.  R.  A.  704,  70  Pac.  642].)  Also  that  the  condi- 
tion presented  by  such  limitation  **must  be  met  by  pleadings 
on  the  part  of  plaintiff  and  by  plaintiff's  proofs."  {Bos- 
ton dk  M.  B.  B.  V.  Hurd,  108  Fed.  116,  [56  L.  R.  A.  193, 
47  C.  C.  A.  615].)  In  the  last  case  the  statute  was  pleaded; 
the  question  of  a  waiver,  therefore,  did  not  arise,  and  the 
remark  quoted,  so  far  as  it  may  imply  that  the  failure  to 
plead  it  does  not  waive  such  defense,  is  obiter  dictum.  In 
the  other  cases  the'  question  of  the  effect  of  a  failure  to  plead 
the  bar  of  the  statute  was  not  discussed.  In  The  Harrisburg 
it  does  not  appear  that  there  was  any  such  plea.  In  the 
Kansas  case  the  statute  was  pleaded.  The  only  case  that  we 
find  holding  that  such  defense  is  not  waived  by  the  failure 
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to  plead  it  is  Pittsburg  etc.  By.  Co.  v.  Hine,  25  Ohio  St.  629. 
The  statute  there  considered  was  construed  to  declare  the 
limitation  as  an  express  condition  of  the  right  to  sue,  and  to 
require  the  plaintiff  to  allege  and  prove  that  it  was  begun 
within  the  time  prescribed.  The  Workmen's  Compensation 
Act  is  so  widely  different  in  its  terms  from  the  Ohio  act  that 
the  case  is  of  no  force  as  authority.  The  language  of  our 
statute  is  that  the  right  to  institute  the  proceeding  is  "wholly 
barred"  by  the  lapse  of  time.  This  does  not  mean  that  the 
provision  relates  back  and  avoids  the  claim  from  the  begin- 
ning or  forfeits  the  right.  The  use  of  the  word  ''barred" 
in  itself  implies  that  the  lapse  of  time  constituting  the  bar 
must  be  raised  in  some  manner  as  a  defense.  If  the  bar  is 
not  raised,  it  will  be  of  no  avaiL 
The  award  is  affirmed. 

Sloss,  J.,  Lorigan,  J.,  Melvin,  J.,  Henshaw,  J.,  Lawlor,  J., 
and  Angellotti,  0.  J.,  concurred. 


[L.  A.  No.  3819.    Department  One.— December  16,  1916.] 

J.  H.  BYERLEY,  Appellant,  v.  BEETHA  A.  CONLIN  et  al., 
Respondents. 

Fraudulent  Conveyance — Appeal  by  Plainotf— Immaterial  Error 
IN  Excluding  Impeaching  Testimony. — On  an  appeal  by  the 
plaintiff  from  an  adverse  judgment  in  an  action  to  avoid  a  deed 
on  the  ground  that  it  was  executed  without  consideration  and  with 
Intemt  to  defraud  the  creditors  of  the  grantor,  error,  if  any,  in 
excluding  testimony  offered  to  impeach  the  evidence  of  the  grantor 
that  at  the  time  of  the  transfer  he  had  other  property  sufficicmt  to 
satisfy  the  plaintiff's  debt  is  rendered  immaterial,  where  the  court 
found  in  favor  of  the  plaintiff  that  the  grantor  did  not  have  suf- 
ficient property  at  that  time. 

Id. — Payment  op  Adequate  Price  by  Grantee — Absence  of  Fraudu- 
lent Intent  op  Grantee — Striki'ng  out  Evidence  op  Grantor's 
Fraudulent  Intent. — If  the  grantee  paid  an  adequate  price  for 
the  property,  the  plaintiff  in  such  action  was  required  to  show  an 
intent  to  defraud  creditors  on  the  part  of  both  the  grantor  and  the 
grantee.  The  declarations  of  the  grantor,  made  while  he  held  the 
title  and  tending  to  show  his  fraudulent  intent,  although  admissible 
as  against  him,  would  not  be  evidence  of  the  intent  of  the  grantee. 
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unless  the  latter  had  notice  thereof  before  purchasin^^  the  property. 
"Where  no  such  notice  was  brought  home  to  the  grantee,  and  the 
court  found,  upon  sufficient  eyidence,  that  she  did  not  have  such 
fraudulent  intent  and  paid  an  adequate  price,  error  in  entirely  strik- 
ing out  the  evidence  of  the  grantor's  declarations  became  imma- 
teriaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Los  Angeles,  and  from  an  order  refusing  a  new 
trial.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Davis,  Lantz  &  Wood,  and  Charles  Lantz,  for  Appellant. 

Charles  S.  McKelvey,  for  Respondents. 

SHAW,  J. — The  plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  object  of  the  plaintiff's  action  was  to  set  aside  a  deed 
executed  by  Clarence  B.  Conlin  to  his  wife,  Bertha  A.  Conlin, 
conveying  to  her  a  certain  parcel  of  land.  The  complaint 
alleged  that  the  deed  was  executed  without  consideration  and 
with  intent  thereby  to  defraud  the  creditors  of  Clarence  B. 
Conlin,  and  particularly  the  plaintiff,  who  was  then  one  of 
the  creditors.  The  court  below  found  that  the  deed  was  exe- 
cuted for  a  valuable  and  adequate  consideration,  consisting 
of  the  separate  property  of  Bertha  A.  Conlin,  and  that  it 
was  not  made  with  the  intent  to  defraud  the  plaintiff  or  any 
other  person. 

There  was  sufficient  evidence  to  support  this  finding.  This 
is,  of  itself,  sufficient  to  uphold  the  judgment.  The  plain- 
tiff claims  that  there  were  certain  errors  of  law  at  the  trial, 
consisting  of  the  exclusion  of  evidence  offered  by  the  plaintiff. 

The  defendant,  C.  B.  Conlin,  as  a  witness  for  the  plaintiff, 
testified  that  at  the  time  of  the  transfer  complained  of  he 
had  other  property  sufficient  to  satisfy  the  plaintiff's  debt. 
The  appellant  complains  of  the  exclusion  by  the  court  of 
impeaching  testimony  showing  previous  declarations  made  by 
him  inconsistent  with  this  statement.  As  the  court  found 
in  favor  of  the  plaintiff  that  he  did  not  have  sufficient  prop- 
erty at  that  time,  the  error,  if  any,  is  immaterial. 

As  it  sufficiently  appeared  that  Mrs.  Conlin  paid  an  ade- 
quate price  for  the  property,  the  plaintiff  was  required  to 
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show  an  intent  to  defraud  creditors  on  the  part  of  both  de- 
fendants. (Visher  v.  Webster,  8  Cal.  112.)  Declarations  of 
C.  B.  Conlin,  made  while  he  held  the  title  and  tending  to 
show  his  fraudulent  intent,  were  received  as  against  him 
alone.  They  would  not  be  evidence  of  the  intent  of  Mrs. 
Conlin,  unless  she  had  notice  thereof  before  purchasing  the 
property.  (Landecker  v.  HougJitaling,  7  Cal.  391,  392.)  As 
no  notice  was  brought  home  to  her,  the  court,  on  motion, 
struck  out  the  evidence  of  his  declarations.  They  should  not 
have  been  stricken  out  entirely,  for  they  were  competent  evi- 
dence of  the  fraudulent  intent  of  C.  B.  Conlin.  It  is  not 
clear  that  the  court  intended  to  do  more  than  to  strike  them 
out  as  evidence  of  the  intent  of  Mrs.  Conlin.  But  however 
that  may  be,  as  the  court  found,  upon  sufficient  evidence,  that 
she  did  not  have  such  fraudulent  intent  and  that  she  paid  an 
adequate  price,  and  as  these  facts  alone  are  sufficient  to  defeat 
the  plaintiff,  the  error  in  striking  out  the  testimony  could 
not  have  properly  affected  the  judgment  in  favor  of  the 
defendants. 

There  are  no  other  points  that  are  of  sufficient  merit  to  de- 
serve notice. 

The  judgment  and  order  are  affirmed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 


[L.  A.  No.  3803.    Department  One. — Decanber  16,  1916.] 

MARY    TUCKER,    Appellant,    v.    PACIFIC    ELECTRIC 
RAILWAY  COMPANY   (a  Corporation),  Respondent. 

Nbouoenck — ^Electbio  Train  Entering  Crowded  Station — ^Evidencjb. 
In  this  action  to  recover  for  personal  injuries  resulting  from  a  col- 
lision with  an  electric  train  as  it  was  entering  a  crowded  station, 
the  evidence  is  held  to  justify  the  findings  that  the  injury  was  not 
the  result  of  negligence  on  the  part  of  the  defendant,  but  was 
caused  either  by  the  plaintiff's  own  neglect  or  that  of  other  persons 
not  connected  with  the  management  of  the  train,  nor  in  the  service 
of  the  defendant. 

B>. — ^Labt  Clear  Chance  —  Ionorancb  of  Plaintiti^s  Position  or 
I>ANOER. — ^If  th0  defendant's  motorman  did  not  know  of  the  plain- 
tiff being  in  a  position  of  danger,  there  was  no  basis  for  the  appli- 
cation of  the  doctrine  of  the  "last  clear  cbsnce," 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
E.  P.  Unangst,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Paul  M.  Nash,  and  L.  D.  Bamett,  for  Appellant. 

Prank  Karr,  B.  C.  Gortner,  and  A.  W.  Ashbum,  Jr.,  for 
Bespondent 

SHAW,  J. — This  is  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence  in  the  opera- 
tion of  one  of  its  cars.  There  was  a  trial  by  the  court,  a  jury 
having  been  expressly  waived.  The  court  made  findings  of 
fact  and  conclusions  of  law  in  favor  of  the  defendant  and 
thereafter  entered  judgment  that  plaintiff  take  nothing  by  her 
action.  The  plaintiff  appeals  from  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial. 

The  court  found,  in  substance,  that  the  plaintiff,  while 
standing  at  the  defendant's  station  at  Playa  Del  Rey  on  Octo- 
ber 19,  1912,  was  struck  by  one  of  defendant's  cars  and 
thereby  received  the  injuries  complained  of,  that  the  injuries 
were  incurred  by  reason  of  negligence  on  the  part  of  the  plain- 
tiff, and  were  not  due  to  any  negligence  of  the  defendant  or 
any  of  its  servants. 

The  appellant  contends  that  there  is  not  sufficient  evidence 
to  support  the  findings.  In  view  of  the  well-established  rule 
that  fiindings  must  be  upheld  on  appeal  if  there  is  substantial 
evidence  to  support  them,  we  find  no  merit  in  this  contention. 

There  is  substantial  evidence  to  the  effect  that  the  defend- 
ant's motorman,  upon  rounding  the  curve  some  350  feet  dis- 
tant from  the  station  at  Playa  Del  Rey,  reduced  the  speed  of 
his  train  to  some  six  or  seven  miles  an  hour  halfway  in  to  the 
station,  and  to  one  mile  per  hour  running  through  the  crowd 
just  before  the  car  came  to  a  stop ;  that  he  rang  the  bell  and 
blew  the  whistle  all  the  way  in;  that  the  car  was  equipped 
with  a  strong  headlight  visible  from  the  station  after  rounding 
the  curve.  It  also  appears  that  the  crowd  was  scattered  along 
by  the  side  of  the  track  a  distance  of  100  to  150  feet,  many  per- 
sons getting  on  the  train  before  it  came  to  a  stop ;  that  there 
was  plenty  of  room  for  the  people  to  move  about  alongside 
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the  track  and  near  the  station  without  being  struck  by  the 
oncoming  car;  that  the  track  appeared  clear  to  the  motorman, 
everybody  being  a  sufficient  distance  from  the  track  to  allow 
clear  passage  of  the  front  end  of  the  train,  and  that  the  plain- 
tiff was  in  no  danger  prior  to  this  time;  that  the  defendant's 
motorman  exercised  every  necessary  precaution  in  approach- 
ing the  station;  that  the  plaintiff's  injuries  were  confined  to 
the  right  foot.  There  was  also  evidence  tending  to  prove  that 
the  front  end  of  the  first  car  of  the  train  had  passed  her 
before  she  was  struck,  and  that  her  injury  was  probably 
caused  by  other  persons  crowding  her  against  the  second  car 
while  they  were  trying  to  get  aboard  before  it  stopped.  Prom 
this  the  court  was  authorized  to  find  that  the  injury  was  not 
the  result  of  negligence  on  the  part  of  the  defendant,  but  was 
caused  either  by  her  own  neglect  or  that  of  other  persons  not 
connected  with  the  management  of  the  train  nor  in  the  service 
of  the  defendant. 

There  is  no  sufficient  basis  in  the  facts,  as  found,  for  the 
application  of  the  doctrine  of  the  **last  clear  chance."  The 
court  found  that  the  defendant's  motorman  did  not  know  of 
the  plaintiff  being  in  a  position  of  danger.  This  finding,  sup- 
ported as  it  is  by  substantial  evidence,  removes  the  basis  upon 
which  that  doctrine  rests. 

The  judgment  is  affirmed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 


[L.  A.  No.  8810.    Department  One. — ^December  16,  1916.] 

HUGHES  MANUFACTURING  AND  LUMBER  COM- 
PANY, Appellant,  v.  LILLIAN  HATHAWAY  et  al., 
Respondents. 

Mechanics'  Liens — Time  foe  Filing  Claim  of  Materialman — ^Filing 
NoncE  OF  Completion  of  Original  Contract. — ^Under  section  1187 
of  the  Code  of  Civil  Procedure,  whefre  the  owner  files  a  notice  of 
the  completion  of  the  original  contract  under  which  materials  were 
furnished  for  the  erection  of  a  building,  the  time  allowed  the  ma- 
terialman within  which  to  file  his  claim  of  lien  begins  to  run  from 
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the  date  of  the  filing  of  the  notice  of  completion,  and  if  filed  within 
thirty  days  aftcfr  the  filing  of  such  notice,  it  will  be  deemed  to  be 
within  the  time  prescribed,  whether  within  thirty  days  after  the 
actual  completion  or  not. 

Id- — Piling  Notice  op  Completion— Contract  for  Part  op  Building. 
Under  that  section  it  is  not  always  the  completion  of  the  entire 
building  that  sets  running  the  time  for  filing  the  notice  of  com- 
pletion and  the  optional  time  for  the  filing  of  claims.  It  may  be 
''the  completion  of  the  original  contract,"  as  to  claims  of  liens,  or 
the  "completion  of  any  contract,"  as  to  the  notice  of  completion, 
and  in  either  case  such  contract  may  be  for  the  construction  of  only 
a  part  of  the  building,  and  may  be  completed  before  the  comple- 
tion of  the  entire  building.  The  ten  days  allowed  for  filing  the  no- 
tice of  completion  of  such  a  contract  begins  to  run  at  the  time  of 
its  actual  completion  by  the  contractor. 

Id. — Time  fob  Filing  Claim  Where  no  Notice  op  Completion  is 
Filed. — If  no  notice  of  completion  is  filed,  the  claimant  is  only 
required  to  file  his  claim  before  the  expiration  of  the  period  of 
ninety  days  after  the  completion  of  the  building  as  a  whole,  as  pro- 
Tided  in  the  last  clause  of  the  section.  If  his  claim  is  filed  within 
that  period  and  also  within  thirty  days  after  the  filing 'of  the  notice 
of  completion  of  the  contract  under  which  he  claims,  he  may  rest 
secure  that  it  is  filed  in  time.  If  he  files  the  claim  within  ninety 
days  after  completion  of  the  building,  and  the  owner  fails  to  file  .a 
notice  of  the  completion  of  the  original  contract  under  which  the 
lien  is  claimed,  within  ten  days  after  its  actual  completion  or 
forty  days  after  cessation  of  labor  thereon,  the  claimant  nxay  rely 
on  the  estoppel  created  by  the  statute  to  prevent  the  owner  from 
disputing  the  timely  filing  of  the  claim. 

Id. — Meaning  of  Phrase  "Completion  of  Building." — The  phrase 
"completion  of  the  building,"  etc.,  as  used  in  the  last  clause  of  the 
section  fixing  the  ninety  day  period,  means  either  the  actual  com- 
pletion, or  the  completion  by  cessation  of  labor  for  thirty  days 
upon  the  building,  etc.,  or  completion  by  occupation  or  acceptance, 
as  the  case  may  be.  As  there  used,  it  cannot  be  held  to  mean  the 
completion  effected  by  operation  of  law  when  the  notice  of  actual 
completion  is  filed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  Wright,  for  Appellant. 

McClure  &  Turner,  for  Bespondents. 
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SHAW,  J. — ^The  court  below  sustained  a  demurrer  to  the 
complaint  and  thereupon  gave  judgment  for  the  defendant 
The  plaintiff  appeals. 

The  plaintiff  sued  to  foreclose  a  lien  for  the  price  of  cer- 
tain materials  furnished  by  it  to  a  building  contractor  to  be 
used  in  the  construction  of  four  buildings  upon  a  lot  owned 
by  the  defendants,  which  said  contractor  had  agreed  to  erect 
thereon  for  said  owners.  The  building  contract  was  not  re- 
corded in  the  office  of  the  county  recorder.  It  appears  to  have 
been  a  single  contract  for  the  erection  of  the  four  buildings. 

The  buildings  were  completed  on  August  7,  1913.  On  Au- 
gust 16,  1913,  the  defendants,  as  owners,  filed  in  the  oflSce  of 
the  county  recorder  a  notice  of  completion  of  said  buildings, 
in  accordance  with  section  1187  of  the  Code  of  Civil  Proce- 
dure. Thirty  days  thereafter,  that  is,  on  September  15, 1913, 
the  plaintiff  filed  for  record  in  said  recorder's  office  a  claim 
of  lien  on  said  lot  for  the  amount  due  it  from  said  contractor 
for  said  materials. 

The  court  below  sustained  the  demurrer  on  the  ground  that 
the  thirty  day  period  of  time  after  completion,  allowed  for 
filing  claims  of  lien  by  a  materialman,  begins  to  run  upon 
the  date  of  the  completion  of  the  contract  under  which  the 
materials  were  furnished,  and  not  upon  the  date  of  the  filing 
of  the  notice  of  completion  thereof,  and  hence  that  where  the 
actual  completion  was  on  August  7th,  a  claim  of  lien  filed  on 
September  15th  is  too  late,  although  it  was  filed  within  thirty 
days  from  the  filing  of  the  notice  of  completion.  The  sound- 
ness of  this  theory  is  the  sole  question  presented  for  decision. 
No  other  objection  is  made  to  the  complaint.  We  are  of  the 
opinion  that  the  court  below  waa  in  error. 

The  portions  of  section  1187  material  to  the  question  are 
as  follows  : 

*' Every  person  save  the  original  contractor  claiming  the 
benefit  of  this  chapter,  within  thirty  days  after  he  has  ceased 
to  labor  or  has  ceased  to  furnish  materials,  or  both ;  or  at  his 
option,  mthin  thirty  days  after  the  completion  of  the  original 
contract,  if  any,  under  which  he  was  employed,  must  file  for 
record  with  the  county  recorder  of  the  county  .  .  .  ,  a  claim 
of  lien.  .  .  .  Any  trivial  imperfection  in  the  said  work,  or 
in  the  completion  of  any  contract  by  any  lien  claimant,  or 
in  the  construction  of  any  building,  .  .  .  shall  not  be  deemed 
such  a  lack  of  completion  as  to  prevent  the  filing  of  any  lien ; 
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and,  in  all  cases,  any  of  the  following  sJiall  he  deemed  equiva- 
lent to  a  completion  for  all  the  purposes  of  this  chapter:  the 
occupation  or  use  of  a  building,  improvement,  or  structure,  by 
the  owner,  or  his  representative;  or  the  acceptance  by  said 
owner  or  said  agent,  of  said  building,  improvement,  or  struc- 
ture, or  cessation  from  labor  for  thirty  days  upon  any  con- 
tract or  upon  any  building,  improvement  or  structure  or  the 
alteration,  addition  to,  or  repair  thereof;  the  filing  of  the 
notice  hereinafter  provided  for.  The  owner  may  within  ten 
days  after  completion  of  any  contract,  ot  within  forty  days 
after  cessation  from  labor  thereon,  file  for  record  in  the  oflSce 
of  the  county  recorder  of  the  county  where  the  property  is 
situated,  a  notice  setting  forth  the  date  when  the  same  was 
completed,  or  on  which  cessation  from  labor  occurred"  (with 
other  particulars).  ''In  case  such  notice  be  not  so  filed  then 
the  said  owner  and  all  persons  deraigning  title  from  or  claim- 
ing any  interest  through  him  shall  be  estopped  in  any  pro- 
ceedings for  the  foreclosure  of  any  lien  provided  for  in  this 
chapter  from  maintaining  any  defense  therein  on  the  ground 
that  said  lien  was  not  filed  within  the  time  provided  in  this 
chapter;  provided,  that  all  claims  of  lien  must  be  filed  within 
ninety  days  after  the  completion  of  any  building,"  etc. 

The  filing  of  a  notice  of  completion  is  therein  declared  to 
be  **  equivalent  to  a  completion  for  all  the  purposes  of  this 
chapter."  In  connection  with  the  language  preceding  this 
declaration  it  must  be  understood  to  mean  that  the  filing  of 
such  notice  of  completion  is  the  equivalent  of  the  "completion 
of  the  original  contract,"  previously  mentioned  as  the  thing 
which  starts  running  the  thirty  day  period,  and  that  a  claim 
of  lien  by  a  materialman  or  laborer,  if  filed  within  thirty  days 
after  the  filing  of  such  notice,  will  be  deemed  to  be  within  the 
time  prescribed,  whether  within  thirty  days  after  the  actual 
completion  or  not. 

The  scheme  of  the  section  with  respect  to  liens  under  the 
optional  clause,  that  is,  lien  claims  not  filed  within  thirty  days 
after  the  doing  of  the  labor  or  furnishing  of  the  material,  but 
within  thirty  days  after  the  completion  of  the  contract,  is 
comparatively  simple. 

It  is  to  be  noted  that.it  is  not  always  the  completion  of  the 
entire  building  that  sets  running  the  time  for  filing  the  notice 
of  completion  and  the  optional  time  for  the  filing  of  claims. 
It  may  be  "the  completion  of  the  original  contract,"  as  to 
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claims  of  lien,  or  the  ** completion  of  any  contract,"  as  to  the 
notice  of  completion,  and  in  either  case  such  contract  may  be 
for  the  construction  of  only  a  part  of  the  building,  the  stone 
work,  the  brick  work,  or  the  foundations,  for  example,  and 
such  "contract"  may  be  completed  long  before  the  completion 
of  the  entire  building.  The  ten  days  allowed  for  filing  the 
notice  of  completion  of  such  a  contract  begins  to  run  at  the 
time  of  its  actual  completion  by  the  contractor.  The  lien 
claimant  for  materials  furnished  or  labor  done  under  such 
contract  may  not  know  the  time  of  actual  completion  thereof, 
and  the  statute  intends  that  he  need  not  inquire  diligently 
concerning  it.  He  may  watch  the  files  of  the  county  recorder 
and  rely  on  the  filing  of  the  notice  of  completion,  which,  for 
the  purpose  of  his  time  to  file  his  claim  of  lien,  is  deemed  to 
be  the  equivalent  of  the  completion  of  the  original  contract 
under  which  he  claims,  and  he  may  then  file  his  claim  within 
thirty  days  after  the  filing  of  such  notice. 

If  no  notice  of  completion  is  filed,  the  claimant  is  only  re- 
quired to  see  that  his  claim  is  filed  before  the  expiration  of 
the  period  of  ninety  days  after  the  completion  of  the  build- 
ing, that  is,  of  the  building  as  a  whole,  as  provided  in  the  last 
clause  of  the  section.  If  his  claim  is  filed  within  that  period 
and  also  within  thirty  days  after  the  filing  of  the  notice  of 
completion  of  the  contract  under  which  he  claims,  he  may 
rest  secure  that  it  is  filed  in  time.  If  he  files  the  claim  within 
ninety  days  after  completion  of  the  building,  and  the  owner 
fails  to  file  a  notice  of  the  completion  of  the  original  contract 
under  which  the  lien  is  claimed,  within  ten  days  after  its 
actual  completion  or  forty  days  after  cessation  of  labor 
thereon,  the  claimant  may  rely  on  the  estoppel  created  by  the 
statute  to  prevent  the  owner  from  disputing  the  timely  fiOiing 
of  the  claim. 

The  phrase  "completion  of  the  building,"  etc.,  as  used  in 
the  last  clause  of  the  section,  fixing  the  ninety  day  period, 
must  be  understood  to  mean  either  the  actual  completion,  or 
the  completion  by  cessation  of  labor  for  thirty  days  upon  the 
building,  etc.,  or  completion  by  occupation  or  acceptance,  as 
the  case  may  be.  As  used  in  that  clause  it  cannot  be  held  to 
mean  the  completion  effected  by  operation  of  law  when  the 
notice  of  actual  completion  is  filed. 
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The  allegatioius  of  the  complaint  show  that  the  claim  of  lien 
was  filed  in  time.    The  demurrer  should  have  been  overruled. 
The  judgment  is  reversed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied* 


[8.  F.  No.  7034.    Department  One.— December  16,  1916.] 

VINCENT  NEALE,  as  Special  Administrator,  etc.,  Appel- 
lant, V.  ROBERT  H.  MORROW,  Administrator,  etc., 
Respondent. 

New  Trial — Notice  oi*  Intention — Seevice  and  Filing. — ^A  notice  of 
intention  to  move  for  a  new  trial  muBt  not  onlj  be  served  but  filed 
within  the  time  prescribed  by  the  code,  and  although  it  is  served 
within  the  time  but  not  filed,  the  court  is  without  jurisdiction  to 
entertain  the  motion,  and  has  no  power  even  under  section  473  of 
the  Code  of  Civil  Procedure  to  relieve  the  party  of  his  failure  to 
file  the  notice  in  time,  upon  an  affidavit  explaining  such  failure. 

Id. — Statement  on  Motion  fob  New  Trial — Use  on  Appeal  vbom 
Judgment  —  Valid  'Proceeding  for  New  Trial  Essential. —  A 
statement  settled  in  connection  with  a  motion  for  a  new  trial  may 
be  used  on  an  appeal  from  a  judgment,  and  the  right  to  so  use  it 
does  not  depend  upon  the  fact  that  it  was  actually  used  on  a  motion 
for  a  new  trial,  or  that  an  appeal  was  taken  from  the  order  deny- 
ing the  motion  for  a  new  trial;  but  there  must  be  a  valid  proceed- 
ing on  a  motion  for  a  new  trial  and  the  statement  must  be  prop- 
erly prepared  in  connection  with  such  proceeding. 

Id. — Invalid  Pboceedino  tor  New  Trial  —  Appeal  from  Judgment  — 
I'AiLURE  TO  Prepare  Statement  in  Time— Relief* — Notwithstand- 
ing the  failure  to  properly  initiate  a  proceeding  for  a  new  trial, 
the  moving  party  may  be  relieved  by  the  trial  court  under  section 
473  of  the  Code  of  CSvil  Procedure  from  his  failure  to  present  his 
BtAtement  or  bill  of  exceptions  in  time,  in  order  that  it  may  be 
used  on  an  appeal  from  the  judgment,  as  the  proposed  statement 
may  be  regarded  as  having  a  double  aspect — as  designed  to  be  used 
both  on  a  motion  for  a  new  trial  and  on  an  appeal  from  the  judg- 
ment, and  although  failing  in  the  first  aspect,  it  may  be  used  in 
the  other;  but  where  no  application  for  relief  under  section  473  is 
made,  and  the  court  does  not  undertake  to  grant  such  relief  but 
merely  settles  the  bill  over  the  protest  of  the  other  party,  the  state- 
ment is  wholly  void  for  either  use  on  an  appeal  from  the  order 
denying  a  new  trial  or  on  an  appeal  from  the  judgment. 
OLXXIY  CM.— 4 
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Id. — Appeal  upon  Judgment-roll — Ebbors  Considered. — ^Where  an  ap- 
peal stands  upon  the  judgment-roll  alone,  only  errors  appearing 
therein  can  be  consideredi  and  the  court  cannot  consider  allegcfd 
error  in  excluding  certain  evidence  offered  for  the  purpose  of  prov- 
ing the  testimony  of  material  witnesses  who  had  testified  at  the 
former  trial,  but  who  had  since  died. 

lb. — ^Action  on  Promissory  Note — Proper  Nonsuit. — In  an  action  on 
a  promissory  note,  the  contention  that  a  nonsuit  cannot  be  upheld 
for  the  reason  that  the  complaint  alleged  the  making  of  the  promis- 
sory note,  which  is  set  up  verbatim  in  the  complaint,  and  the  answer 
admitted  the  delivery  of  said  note  and  nonpayment,  cannot  be  main- 
tained, where  the  answer  s€fts  up  by  way  of  defense  matters  consid- 
lered  and  approved  in  a  previous  decision  of  the  supreme  court  in 
the  case  and  denies  various  material  allegations  of  the  complaint. 

L). — Reversal  op  Judgment — Findings  Nulupied  —  Pleading  on  In- 
formation AND  Beliep. — ^Findings  are  nullified  by  a  reversal  of  a 
judgment  on  appeal,  and  it  is  not  only  necessary  for  the  plaintiff  to 
plead  and  prove  over  again  the  facts  material  to  his  cause  of  action, 
but  proper  for  the  defendant  to  demy  them ;  and  the  contention  that 
inasmuch  as  many  of  the  allegations  of  the  complaint  were  based 
upon  the  findings  of  the  court  at  the  former  trial,  the  facts  covered 
thercfin  had  been  proven  and  were  known  to  defendant,  and  could 
not  be  denied  upon  information  and  belief,  cannot  be  sustained. 

I». — ^Law  op  the  Case. — The  former  decision  of  the  supreme  eourt  in 
the  case  is  conclusive  in  regard  to  all  questions  decided  therein. 

L). — Pleading — Denial  op  Material  Allegation  op  Complaint — ^KjO- 
TiON  POR  Judgment  on  Pleadings. — ^Where  the  answer  setls  up  a 
good  defense,  and  denies  material  allegations  of  the  complaint,  it  is 
sufficient  as  against  a  general  demurrer,  and  the  plaintiff  is  not  en- 
titled to  judgment  on  the  pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Vincent  Neale,  in  pro.  per,,  for  Appellant. 

R.  H.  Morrow,  in  pro.  per.,  Garber,  Creswell  &  Garber,  and 
John  O'Gara,  for  Respondent. 

LAWLOR,  J. — This  is  an  appeal  from  a  judgment  of  dis- 
missal upon  the  granting  of  defendant's  motion  for  a  nonsuit. 
The  action  is  a  revival  of  one  to  recover  judgment  upon  a 
promissory  note  which  was  the  subject  of  consideration  by 
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this  court  in  Nedle  v.  Head,  133  Cal.  42,  [65  Pac.  131,  576]. 
(See,  also,  Nedle  v.  Mcrrow,  150  Cal.  414,  [88  Pac.  815],  and 
Neale  v.  Morrow,  163  Cal.  445,  [125  Pac.  1052].)  In  the  case 
reported  in  Neale  v.  Head,  133  Cal.  42,  [65  Pac.  131,  576],  a 
judgment  rendered  in  plaintiff's  favor  and  an  order  denying 
the  defendant's  motion  for  a  new  trial  were  reversed.  Fol- 
lowing the  last  appeal,  a  trial  in  the  action  was  held  which 
resTilted  in  the  judgment  of  dismissal. 

The  plaintiff  appeals  solely  from  the  judgment,  contend- 
ing that  the  court  erred,  in  several  instances,  in  excluding 
certain  evidence  offered  for  the  purpose  of  proving  the  testi- 
mony of  material  witnesses  who  had  testified  at  the  former 
trial,  but  who  had  since  died.  We  cannot,  however,  consider 
any  of  these  alleged  errors,  as  there  is  no  legal  record  upon 
which  such  errors  can  be  reviewed.  The  only  statement  of 
the  case  contained  in  the  record  is  one  which  the  plaintiff 
attempted  to  prepare  under  section  661  of  the  Code  of  Civil 
Procedure,  following  a  denial  of  his  motion  for  a  new  trial 
which  was  made  on  the  minutes  of  the  court.  But  the  plain- 
tiff did  not  initiate  any  valid  proceedings  for  a  new  trial  as 
contemplated  by  that  section.  It  was  provided  therein  that 
the  statement  of  the  case  ''shall  be  proposed  by  the  party 
appealing,  or  intending  to  appeal,  within  ten  days  after  the 
entry  of  the  order,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  a  judge  thereof,  may  allow."  The 
plaintiff,  while  serving  his  notice  of  intention  within  ten 
days  after  notice  of  the  entry  of  judgment,  did  not  file  the 
notice  until  twenty-one  days  thereafter,  notwithstanding  that 
he  had  neither  applied  for  nor  obtained  an  order  of  court 
or  a  stipulation  of  counsel  allowing  such  extension  of  time. 
The  motion,  however,  was  heard  on  the  minutes  of  the  court, 
at  which  time  the  defendant  filed  an  objection  thereto,  upon 
the  ground  that  the  filing  of  the  notice  of  intention  in  time 
is  essential,  and  that  the  court  was,  therefore,  without  juris- 
diction to  entertain  the  motion  for  a  new  trial.  By  way  of 
answering  the  objection,  the  plaintiff  filed  an  afSdavit  setting 
forth  various  reasons  and  facts  in  explanation  of  his  failure 
to  file  his  notice  within  the  time  prescribed  by  the  code.  But 
the  court  did  not  have  power  to  consider  matters  offered  in 
excuse  of  such  failure,  even  under  section  473  of  the  Code 
of  Civil  Procedure.  It  was  wholly  without  jurisdiction  to 
relieve  the  appellant  of  the  consequences  of  his  failure  to  file 
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the  notice  in  time,  and  the  right  to  move  for  a  new  trial  was 
lost.  (Union  Collection  Co,  v.  Oliver,  162  Cal.  755,  [124  Pac. 
435].)  There  being,  therefore,  no  proceeding  for  a  new  trial 
upon  which  the  proposed  statement  could  rest,  it  waa  not  a 
good  statement  after  decision  of  such  a  motion. 

Nor  can  a  statement,  prepared  under  such  circumstances, 
have  any  legal  efficacy  as  a  duly  authorized  statement  on  ap- 
peal from  the  judgment.  It  is  true  that  a  statement  settled 
in  connection  with  a  motion  for  a  new  trial  may  be  used  on 
such  an  appeal,  and  that  the  right  to  so  use  it  does  not  depend 
upon  the  fact  that  it  was  actually  used  on  a  motion  for  a  new 
trial,  or  that  an  appeal  was  taken  from  the  order  denying  the 
motion  for  a  new  trial.  (Wall  v.  Mines,  128  Cal.  136,  [60 
Pac.  682] ;  Kelly  v.  Ning  Ywng  Ben,  Assn.,  138  Cal.  602,  [72 
Pac.  148] ;  Vinson  v.  Los  Angeles  Pac.  B.  Co.,  141  Cal.  151, 
[74  Pac.  757] ;  Blood  v.  La  Serena  Land  &  W.  Co.,  150  Cal. 
764,  [89  Pac.  1090].)  But  these  cases  were  all  cases  in  which 
there  was  a  valid  proceeding  on  a  motion  for  a  new  trial,  and 
the  statement  was  properly  prepared  in  connection  with  such 
proceeding.  Viewed  as  a  bill  of  exceptions  to  be  used  on 
appeal  from  the  judgment,  the  proposed  statement  was,  of 
course,  too  late.  (Code  Civ.  Proc,  sec.  650.)  Notwithstand- 
ing the  failure  to  properly  initiate  a  proceeding  for  a  new 
trial,  the  moving  party  might  have  been  relieved  by  the  lower 
court  under  section  473  of  the  Code  of  Civil  Procedure  from 
his  failure  to  present  his  statement  or  bill  of  exceptions  in 
time,  that  is  to  say,  the  proposed  statement  might  have  been 
regarded  as  having  a  double  aspect — as  designed  to  be  used 
both  on  a  motion  for  a  new  trial  and  on  appeal  from  the  judg- 
ment, and  though  failing  in  the  first  aspect,  might  have  been 
used  in  the  other.  The  court  would  have  had  jurisdiction  to 
relieve  the  plaintiff  from  his  failure  to  serve  his  proposed 
statement  in  time.  (Haviland  v.  Southern  California  Edison 
Co.,  172  Cal.  601,  [158  Pac.  328] ;  Stonesifer  v.  Ktlburn,  94 
Cal.  33,  42,  [29  Pac.  332].)  But  here  the  plaintiff  made  no 
application  for  relief  under  section  473,  and  the  court  did  not 
undertake  to  grant  such  relief.  (Scott  v.  Olenn,  97  Cal.  513, 
[32  Pac.  573].)  It  merely  settled  the  bill  over  the  protest 
of  the  defendant.  The  statement  is  therefore  wholly  void 
for  use  either  on  an  appeal  from  the  order  denying  a  new  trial 
or  on  an  appeal  from  the  judgment. 
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This  leaves  the  case  to  stand  upon  the  judgment-roll  alone, 
and  we  can  only  notice  errors  appearing  therein.  The  plain- 
tiff insists  that  the  judgment  of  nonsuit  cannot  be  upheld, 
for  the  reason  that  "the  complaint  alleges  the  making  of  a 
promissory  note,  which  is  set  out  verbatim  in  the  complaint, 
and  the  answer  admits  the  delivery  of  said  note  and  the  non- 
payment." But  the  complaint,  after  setting  out  the  note  and 
alleging  its  delivery  and  nonpayment,  states  in  elaborate  de- 
tail the  history  of  the  various  transactions  and  proceedings, 
following  the  execution  of  the  note  by  A.  E.  Head,  the  defend- 
ant's testator,  as  one  of  fifty  guarantors  of  the  California 
Mutual  Life  Insurance  Company,  including  the  unsuccessful 
efforts  of  the  company  to  realize  a  profit  on  its  insurance  busi- 
ness, the  involuntary  insolvency  in  1885,  the  final  liquida- 
tion of  its  affairs,  and  the  sale  of  the  notes  under  execution. 
These  facts  are  all  enumerated  in  our  former  decisions  in  this 
action,  and  need  not  be  repeated  here.  (See,  also.  Morrow  v. 
Superior  Court,  64  Cal.  383,  [1  Pac.  354] ;  In  re  Calif omia 
Mut  Life  Ins,  Co,,  81  Cal.  364,  [22  Pac.  869].)  The  com- 
plaint, apparently  following  the  decision  in  Neale  v.  Head, 
133  Cal.  42,  [65  Pac.  131,  576],  also  alleges  the  assignment 
of  the  note  to  the  estate,  which  the  plaintiff  represents  as  spe- 
cial administrator,  in  settlement  and  extinguishment  of  a 
'^laim  against  the  company  arising  out  of  an  insurance  policy 
on  the  life  of  the  deceased.  Other  allegations  cover  matters 
which  need  not  be  mentioned  here.  Finally,  the  complaint 
alleges  a  demand  in  1888  for  payment  of  the  note  and  in- 
terest, and  the  subsequent,  unsuccessful  attempts  to  recover 
judgment. 

The  answer,  admitting  the  making  of  the  note  under  the 
circumstances  alleged,  sets  up  by  way  of  defense  the  same 
matters  considered  and  approved  in  Neale  v.  Head,  133  Cal. 
42,  [65  Pac.  131,  576],  and  denies,  for  the  most  part  on  in- 
formation and  belief,  various  material  allegations  of  the  com- 
plaint, as,  for  instance,  the  demand  upon  defendant's  testa- 
tor for  payment,  the  assignment  of  the  note  to  plaintiff  as  a 
creditor  of  the  company,  and  the  proceedings  whereby  the 
company  was  decreed  insolvent.  The  plaintiff  filed  a  general 
demuri'er  to  the  answer.  He  contends  that  inasmuch  as  many 
of  the  allegations  of  the  complaint  were  based  upon  the  find- 
ings of  the  court  at  the  former  trial,  the  facts  covered  therein 
had  been  proved  and  were  known  to  the  defendant,  and  could 
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not  be  denied  upon  information  and  belief — ^that  such  denials 
were  for  that  reason  insufficient  and  must  be  disregarded. 
But  the  findings  were  nullified  by  the  reversal  of  the  judg- 
ment, and  it  was  not  only  necessary  for  the  plaintiflE  to  plead 
and  prove  over  again  the  facts  material  to  his  cause  of  action, 
but  proper  for  the  defendant  to  deny  them.  The  plaintiff 
further  argues  that  ''all  the  allegations  in  the  complaint  out- 
side those  alleging  the  making  of  the  note,  the  demand,  and 
the  nonpayment,  were  only  required  or  proper  to  offset  and 
forestall  the  plea  of  the  statute  of  limitations, '*  and  ''became 
functus  officio  ad  Jioc'^  upon  the  decision  in  Neale  v.  Morrow^ 
150  Cal.  414,  [88  Pac.  815].  But  the  contention  is  without 
merit.  The  decision  of  this  court  in  Neale  v.  Head,  133  Cal. 
42,  [65  Pac.  131,  576],  determined  that  it  was  necessary  for 
plaintiff  to  prove  the  facts  alleged.  And  that  decision  also 
held  that  the  acts  and  transactions  set  up  in  the  answer  oper- 
ated to  discharge  the  guarantors  from  their  liability.  Even 
assuming  that  the  answer  admits  the  demand  and  nonpay- 
ment of  the  note,  we  cannot  see  how  the  plaintiff,  in  view  of 
the  reasoning  of  the  court  in  that  decision,  now  stands  in  any 
better  position  than  he  did  at  the  former  trial.  The  plaintiff 
argues  at  great  length  that  the  decision  "is  not  good  law," 
and  that  the  answer  consequently  presents  no  legal  defense 
to  his  right  to  recover  judgment  on  the  note.  But  that  case 
constitutes  a  final  adjudication  which  is  conclusive  as  to  the 
rights  of  the  plaintiff  in  regard  to  all  questions  decided 
therein,  and  this  court  cannot  depart  from  its  consequences. 
(Southern  Pac.  Co.  v.  Edmunds,'168  Cal.  415,  [143  Pac.  597] ; 
Higuera  v.  Corea,  168  Cal.  788,  [145  Pac.  529].)  As  the 
answer  sets  up  a  good  defense  and  denies  material  allegations 
of  the  complaint,  it  was  sufficient  as  against  a  general*  demur- 
rer, and  the  plaintiff  was  not  entitled  to  judgment  on  the 
pleadings.  This  disposes  of  the  appeal. 
Judgment  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  8856.    Department  One.— December  16,  1&16.] 

JENNIE  HAERIS  et  al.,  Respondents,  v.  A.  P.  JOHNSON, 

Appellant. 

NeOUGENCE  —  DWVINQ   AUTOMOBILE  ON   LeTT   SIDB  OF   STREET  —  WHEN 

Act  Negligent. — Driving  along  the  left-hand  side  of  a  street  in  a 
city  is  not  of  itself  an  act  of  negligcmce.  It  becomes  so,  if  at  all, 
only  because  of  the  surrounding  circumstances  or  because  it  has 
been  forbidden  by  law  or  by  an  ordinance  of  the  city. 

Id. — Violation  of  CItt  Obdinancb— PaEsuMPnoN  of  Negugence. — 
It  is  well  settled  in  this  state  that  the  violation  of  an  ordinance  is 
a  breach  of  duty  toward  the  person  injured  by  such  violation.  It 
18  presumptive  evidence  of  negligence,  which,  if  not  excused  by  the 
circumstances  shown,  is  sufficient  proof  of  negligence  to  support  an 
award  of  damages  to  an  injured  person  in  an  action  based  on  such 
charge  of  negligence. 

Id.— Construction  of  City  Ordinance  —  Passing  of  Vehicles. —  The 
word  "vehielee"  used  in  a  city  ordinance  providing  that  any  person 
in  overtaking  and  passing  other  vehicles,  shall  pass  to  the  left  of 
eaid  vehicle,  and  the  vehicles  being  so  overtaken  and  passed  shall 
give  way  to  the  right,  obviously  does  not  include  street-cars,  since 
they  mu«t  travel  upon  a  fixed  track  and  cannot  give  way  to  the 
light.  The  section  applies  only  to  vehicles  that  are  able  to  turn  to 
the  right  or  left,  and  it  does  not  authorize  or  require  the  driver  of 
an  automobile  to  go  upon  the  left-hand  side  of  the  street  in  order 
to  pass  the  street-car.  In  that  operation  the  driver  must  follow 
another  section  of  the  ordinance  providing  that  any  person  driving 
or  in  charge  of  a  vehicle  on  any  street  shall  upon  all  occasions 
travel  upon  the  right-hand  side  of  said  street. 

Id. — Performance  of  Duty  and  Obedience  to  Law  —  Bight  to  Pre- 
sume IN  Others. — The  general  rule  is  that  every  person  has  a  right 
to  presume  that  every  other  person  will  perform  his  duty  and  obey 
the  law,  and,  in  the  absence  of  reasonable  ground  to  think  other- 
wise, it  is  not  negligence  to  assume  that  he  is  not  exposed  to  danger 
which  comes  to  him  only  from  violation  of  law  or  duty  by  such 
other  person.  Such  person  must,  of  course,  himself  use  reasonable 
care  to  observe  the  conduct  of  the  other  person  so  far  as  such  con- 
duct may  affect  his  own  safety  at  the  time. 

Id. — Negligence  of  Automobile  Driver— Lack  of  Contributory  Neg- 
ugence BY  Pedestrian. — An  automobile  driver  passing  a  street- 
ear  in  a  city  on  the  left-hand  side  of  the  street,  because  the  right 
side  of  the  street  was  temporarily  blockaded,  in  violation  of  a  city 
ordinance,  and  thereby  injuring  a  pedestrian  who  had  alighted  from 
one  car  and  passed  in  front  of  another  stationary  car,  was  guilty 
Qt  negligence  warranting  a  recovery  for  the  personal  injuries  suf- 
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fered  by  the  pedestrian.  Nor  was  the  pedestrian  guilty  of  negligence 
herself  where  it  was  shown  that  before  attempting  to  cross  the  street 
she  looked  in  both  directions  and  used  ordinary  care  to  ascertain 
whether  or  not  any  vehicle  was  approaching  and  did  not  see  de- 
fendant's automobile.  8he  had  a  right  t'o  assume  that  any  vehicle 
would  drive  on  the  right  side  of  the  street  as  provided  by  an  ordi- 
nance, unless  and  until,  in  the  reasonable  careful  use  of  her  facul- 
ties, she  had  reasonable  cause  to  believe  otherwise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
S.  E.  Crow,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  S.  Davis,  and  R.  C.  Gortner,  for  Appellant 

Stephen  Monteleone,  for  Respondents. 

SHAW,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff,  Jennie  Harris,  in  a  col- 
lision with  the  defendant's  automobile.  The  case  was  tried 
by  the  court,  a  jury  having  been  expressly  waived.  The  court 
made  findings  of  fact  and  conclusions  of  law  in  favor  of  the 
plaintiffs,  and  thereupon  entered  judgment  against  the  de- 
fendant for  one  thousand  five  hundred  dollars.  The  defend- 
ant appeals  from  the  judgment  and  from  an  order  denying 
a  motion  for  new  trial. 

The  court  found  that  while  plaintiff,  Jennie  Harris,  was 
crossing  West  Seventh  Street,  in  Los  Angeles,  after  alighting 
from  a  street-car,  the  ** defendant's  automobile  was  carelessly 
and  negligently  being  driven  on  the  left  side  of  said  West 
Seventh  Street,  and  while  so  traveling  on  the  left-hand  side 
of  said  West  Seventh  Street,  said  defendant  struck  said  plain- 
tiff, Jennie  Harris,  with  his  automobile,"  causing  the  injury 
complained  of.  It  is  contended  that  this  finding  is  unsup- 
ported by  the  evidence. 

It  must  be  noted  that  there  is  no  finding  that  the  defendant 
was  driving  faster  than  was  consistent  with  reasonable  care 
or  that  he  was  guilty  of  any  negligence,  except  that  of  driving 
his  automobile  westerly  on  the  left  side  of  the  street.  Seventh 
Street  runs  easterly  and  westerly.  Driving  along  the  left- 
hand  side  of  a  street  is  not,  of  itself,  an  act  of  negligence.  It 
becomes  so,  if  at  all,  only  because  of  the  surrounding  circum- 
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stances  or  because  it  has  been  forbidden  by  law,  or  by  an  ordi- 
nance of  the  city. 

The  evidence  shows  without  conflict  that  the  plaintiflf  had 
alighted  from  a  street-car  going  westerly  on  Seventh  Street 
and  was  standing  on  the  northerly  curb,  intending  to  go  to 
the  southerly  side  of  the  street.  Before  attempting  to  cross 
she  waited  until  the  car  from  which  she  alighted  had  passed 
on.  There  was  another  street-car  standing  still  immediately 
behind  that  car.  The  motorman  of  the  standing  car  motioned 
to  her  to  cross  in  front  of  the  car,  which  she  proceeded  to  do. 
The  defendant  was,  at  this  time,  coming  westerly  in  his  auto- 
mobile on  the  same  street  and  behind  this  street-car,  and  see- 
ing the  standing  car  and  the  right-hand  side  of  the  street 
blockaded  temporarily  by  several  wagons,  passed  the  street- 
car on  the  left  side,  and  in  doing  so  ran  his  automobile  along 
the  left  half  of  the  street,  striking  the  plaintiflf  and  knocking 
her  down  as  she  emerged  from  in  front  of  the  standing  street- 
car and  was  crossing  the  street. 

At  the  time  of  the  accident  there  was  in  force  in  Los  An- 
geles city  Ordinance  No.  21,552,  N.  S.,  sections  2  to  6,  inclu- 
sive, being  introduced  in  evidence.  The  material  portions 
thereof  read  as  follows : 

"Sec.  2.  Every  person  riding,  propelling  or  in  charge  of 
any  vehicle  in  or  upon  any  street  in  the  city  of  Los  Angeles, 
shall  ride,  drive  or  propel  such  vehicle  upon  such  streets  in 
a  careful  manner  and  with  due  regard  for  the  safety  and  con- 
venience of  th^  pedestrians  and  all  other  vehicles  upon  such 
streets." 

"Sec.  3.  Every  person  riding,  driving,  propelling  or  in 
charge  of  any  vehicle  upon  meeting  any  other  vehicle  at  any 
place,  upon  any  street  within  the  city  of  Los  Angeles,  shall 
turn  to  the  right  and  upon  all  occasions  shall  travel  upon  the 
right-hand  side  of  said  street,  and  as  near  the  right-hand  curb 
thereof,  as  possible." 

"Sec.  5.  Every  person  riding,  driving,  propelling  or  in 
charge  of  any  vehicle  shall,  in  overtaking  and  passing  other 
vehicles,  in  and  upon  any  streets  within  the  city  of  Los  An- 
geles, pass  to  the  left  of  said  vehicle,  and  the  person  in  charge 
of  such  vehicle  so  overtaken  and  passed,  shall  give  way  to  th3 
right." 

The  contention  of  the  appellant  is  that  he  was  acting  en- 
tirely within  his  rights  in  using  the  northerly  or  right-hand 
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portion  of  the  southerly  half  of  said  street,  the  claim  being 
that  such  portion  was  the  only  part  of  the  street  open  for 
travel  at  that  time,  and  further,  that  section  5  of  the  ordi- 
nance, above  quoted,  authorized  the  defendant  to  pass  to  the 
left  of  the  street-car,  as  he  did.  Section  3  of  the  ordinance, 
above  quoted,  provides  that  any  person  driving  or  in  charge 
of  a  vehicle  on  any  street  in  Los  Angeles  shall  upon  all  occa- 
sions travel  on  the  right-hand  side  of  said  street  The  use  of 
the  left  side  of  Seventh  Street  was,  under  the  circumstances, 
a  violation  of  that  section.  It  is  well  settled  in  this  state  that 
the  violation  of  an  ordinance  is  a  breach  of  duty  toward  the 
person  injured  by  such  violation.  It  is  presumptive  evidence 
of  negligence,  which,  if  not  excused  by  the  circumstances 
shown,  is  sufficient  proof  of  negligence  to  support  an  award 
of  damages  to  the  injured  person  in  an  action  based  on  such 
charge  of  negligence.  (McKurue  v.  Santa  Clara  Valley  MUl 
etc.  Co.,  110  Cal.  480,  486,  [42  Pac.  980] ;  Cragg  v.  Los  An- 
geles Trust  Co.,  154  Cal.  663,  667,  [16  Ann.  Cas.  1061,  98  Pac. 
1063] ;  1  Shearman  and  Redfield  on  Negligence,  sec.  13.)  The 
defendant  must,  therefore,  be  deemed  to  have  been  negligent 
unless  he  is  excused  by  section  5  of  the  ordinance  above 
quoted,  providing  that  any  person  in  overtaking  and  passing 
other  vehicles  shall  pass  to  the  left  of  said  vehicle  and  the 
vehicle  being  so  overtaken  and  passed  shall  give  way  to  the 
right.  Obviously,  the  word  '* vehicles,'*  in  this  section,  does 
not  include  street-cars,  since  they  must  travel  upon  a  fixed 
track  and  cannot  give  way  to  the  right.  The  section  applies 
only  to  vehicles  that  are  able  to  turn  to  the  right  or  left,  and 
it  does  not  authorize  or  require  the  driver  of  an  automobile 
to  go  upon  the  left-hand  side  of  the  street  in  order  to  pass  a 
street-car.  In  that  operation  the  driver  must  follow  section 
3,  and  pass  along  the  right-hand  side.  Defendant's  negli- 
gence was,  therefore,  clearly  established. 

The  appellant  further  contends  that  even  if  it  is  shown  that 
he  was  negligent,  the  evidence  also  shows  that  plaintiff  was 
equally  negligent  in  crossing  the  street  as  she  did.  The  con- 
tention is  without  merit.  "The  general  rule  is  that  every 
person  has  a  right  to  presume  that  every  other  person  will 
perform  his  duty  and  obey  the  law,  and  in  the  absence  of 
reasonable  ground  to  think  otherwise  it  is  not  negligence  to 
assume  that  he  is  not  exposed  to  danger  which  comes  to  him 
only  from  violation  of  law  or  duty  by  such  other  person." 
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(29  Cyc.  516;  Medlin  v.  Spazier,  23  Cal.  App.  242,  [137  Pac. 
1078].)  Such  person  must,  of  course,  himself  use  reasonable 
care  to  observe  the  conduct  of  the  other  person  so  far  as  such 
conduct  may  affect  his  own  safety  at  the  time.  The  plaintiff 
had  the  right  to  assume  that  the  defendant's  automobile,  or 
any  other  vehicle  coming  westerly  on  Seventh  Street,  would 
confine  its  travel  to  the  right-hand  side  of  the  street,  as  pro- 
vided in  the  ordinance  aforesaid,  unless  and  until,  in  the  rea- 
sonably careful  use  of  her  faculties,  she  had  reasonable  cause 
to  believe  otherwise.  There  was  evidence  to  show  that  before 
attempting  to  cross  the  street  she  looked  in  both  directions, 
and  used  ordinary  care  to  ascertain  whether  or  not  any  vehicle 
was  approaching,  and  that  she  did  not  see  the  defendant's 
automobile  coming,  notwithstanding  such  caution.  The  de- 
fendant testified  that  he  was  traveling  at  the  rate  of  fifteen 
to  eighteen  miles  an  hour  at  the  time  he  discovered  the  plain- 
tiff crossing  the  street  fifteen  or  twenty  feet  in  front  of  him. 
Assuming  that  the  defendant  was,  obedient  to  the  ordinance 
aforesaid,  traveling  on  the  right-hand  side  of  the  street  before 
he  attempted  to  overtake  and  pass  the  street-car,  and  bearing 
in  mind  the  rate  of  speed  at  which  he  was  traveling,  it  would 
have  been  possible  for  the  plaintiff,  when  passing  from  in 
front  of  the  standing  street-car  to  the  south  side  of  the  street, 
to  have  looked  toward  the  east  without  seeing  anything  of 
the  defendant's  approaching  automobile.  The-  evidence  was 
suflScient  to  exonerate  her  from  the  charge  of  contributory 
negligence. 

No  other  points  are  presented  in  support  of  the  appeal. 

The  judgment  is  affirmed. 

SlosSy  J.,  and  Lawlor^  J.^  concurred. 
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[L.  A.  No.  3S68.    Department  One. — December  16,  1916.] 

JOSEPH   AUERBACH   et   al.,   Respondents,   v.    EVA   G. 
HEALY  et  al.,  Appellants. 

CHARLES   P.    HEALY   et   al.,   Appellants,   v.   JOSEPH 
AUERBACH  et  al..  Respondents. 

Pleading — Reformation  op  Contracts — Necessary  Allegations  of 
Ck)MPLAiNT. — A  complaint  for  the  reformation  of  a  conttact  should 
allege  what  the  real  agreement  was,  what  the  agreement  as  reduced 
to  writing  was,  and  where  the  writing  fails  to  embody  the  real 
agreement.  If  the  complaint  seeks  the  correction  of  a  descrip- 
tion of  land,  it  must  describe  the  prefmises  so  as  to  render  certain 
the  location  and  the  boundaries.  It  is  necessary  to  aver  facts 
showing  how  the  mistake  was  made,  whose  mistake  it  was,  and 
what  brought  it  about,  so  that  the  mutuality  may  appear;  but  in 
this  state  mutuality  is  not  always  necessary,  it  being  sufficient  if 
there  was  a  mistake  of  one  party  which  the  other  at  the  time  knew 
or  suspected,  although  the  facts  showing  a  mistake  of  that  char- 
acter, in  such  a  case,  must  likewise  be  alleged. 

Id. — Fatally  Defective  Complaint. — The  complaint  is  lacking  in  sub- 
stance as  well  as  in  form  where,  although  it  might  be  inferred 
from  the  whole  record  that  one  of  the  plaintiffs  sold  and  agreed 
to  convey  to  one  of  the  defendants  the  tract  of  land  in  ques- 
tion, it  does  not  allege  this  fact,  it  alleging  merely  that  on  a 
certain  day  said  plaintiff  executed  to  said  defendant  the  grant  deed 
copied  in  the  complaint,  it  not  appearing  whether  in  pursuance 
of  a  sale  or  other  agreement  or  not. 

Id,— Right  to  Maintain  Suit — Interest  in  Property  —  Insufficient 
Complaint. — No  one  can  maintain  an  action  to  reform  a  deed  or 
other  contract  unless  he  has  some  title  or  interest  to  be  subserved 
or  protected  by  such  reformation,  and  the  complaint  in  such  an  ac- 
tion is  defective  where  it  does  not  allege  that  the  plaintiffs,  or 
either  of  them,  have  or  claim  any  right,  title,  or  interest,  legal  or 
equitable,  in  the  property. 

Id. — Materiality  of  Mistake  —  Insufficient  Allegation  —  Descrip- 
tion.— Where  it  is  claimed,  although  not  alleged  in  the  complaint, 
that  the  true  description  of  the  lot  in  question  is  "Lot  num- 
bered thirteen  in  block  numbered  seven,  of  Belle- Vernon  Acres," 
and  that  the  words  "in  block  seven"  were  omitted  from  the  descrip- 
tion, but  nothing  is  alleged  to  show  that  the  lot  is  not  accurately 
described  without  these  words,  there  being  no  averment  that  there 
is  more  than  one  block  in  Belle-Vernon  Acres,  or  that  there  is  more 
than  one  lot  numbered  13  in  the  entire  tract,  the  allegation  ia  in- 
Bufficient. 
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Id. —  Allegation  of  OriNioN. —  The  statement  that  the  deBcription 
"should  have  contained  the  words  'block  seven'  after  the  word  'of 
and  before  the  words  'Belle- Vernon  Acres,* "  is  a  mere  opinion,  where 
the  complaint  nowhere  alleges  the  fact  that  the  words  "block  seven" 
are  a  part  of  the  true  description. 

Id. —  Insufficient  Allegation  of  Mistake. —  The  mistake  in  such  a 
case  is  not  properly  alleged  where  it  is  merely  declared  "that  the 
draftsman  omitted  to  insert  in  said  description  the  block  in  which 
said  lot  of  land  was  located,"  as  both  parties  may  have  fully  under- 
stood it  and  may  have  intended  it  that  way. 

Id. — Insufficient  Allegation  of  Intention. — The  statement,  "that  in 
order  to  make  said  deed  properly  pass  the  title  to  said  premises  and 
properly  dOBcribe  the  same  and  to  make  it  conform  to  the  actual 
intention  of  the  parties,  it  is  necessary  that  the  description  should 
be  amended  so  as  to  read  as  follows:  Lot  thirteen,  block  seven, 
'Belle- Vernon  Acres*  as  per  map,  recorded  in  book  9,  page  196,  of 
maps  in  the  office  of  the  county  recorder  of  Los  Angeles  County, 
state  of  California,"  is  not  an  allegation  stating  what  the  intention 
of  the  parties  was,  but  is  a  mere  conclusion  as  to  the  effect  of  the 
deed. 

Id. — ^Denial  of  Execution  of  Deed — ^Lack  of  Material  Finding. — 
An  answer  denying  the  execution  of  the  deed  sought  to  be  reformed 
raised  a  material  issue  and  a  finding  upon  that  issue  should  have 
been  made. 

Id. — Insufficient  Finding. — A  finding  that  all  the  allegations  of  the 
answer  are  not  true  is  not  a  finding  that  all  of  them  are  untrue  or 
that  any  particular  one  of  them  is  untrue,  and  does  not  negative 
the  fact  that  some  of  them  may  have  been  true. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    George  L.  Jones,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  R.  Law,  for  Appellants. 

M.  Randall,  for  Respondents. 

SHAW,  J. — ^Although  two  actions  are  here  involved,  there 
was  but  one  judgment  and  but  one  appeal. 

On  September  27,  1913,  Charles  F.  Healy  and  Eva  G. 
Healy,  his  wife,  filed  a  complaint  against  Joseph  Auerbach 
and  Louise  Auerbach,  his  wife,  to  recover  possession  of  and 
quiet  title  to  a  parcel  of  land,  of  which  said  plaintiffs  were 
alleged  to  be  the  owners,  described  as  "Lot  thirteen,  block 
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seven  of  Belle- Vernon  Acres,"  according  to  the  map  thereof 
recorded  in  the  oflSce  of  the  county  recorder,  situated  in  Los 
Angeles  County.  This  action  was  numbered  in  the  superior 
court,  B-5060.  Auerbach  and  wife  filed  an  answer  on  Octo- 
ber 10,  1913,  denying  the  ownership  of  the  Healys  and  alle- 
ging that  said  defendants  were  the  owners  in  fee  and  were  in 
possession  of  the  premises. 

On  December  12,  1913,  Auerbach  and  wife  filed  a  complaint 
against  Healy  and  wife  praying  for  the  reformation  of  a  cer- 
tain deed  therein  set  forth  in  full,  executed  by  Eva  G.  Healy, 
the  defendant,  to  Joseph  Auerbach.  This  action  was  num- 
bered in  the  superior  court,  B-7391.  Healy  and  wife  an- 
swered this  complaint,  denying  the  execution  of  the  deed 
sought  to  be  reformed  and  denying  that  there  was  any  mis- 
take therein,  or  that  it  does  not  properly  describe  the  prem- 
ises intended  to  be  conveyed,  and  alleging  that  the  deed  was 
executed  without  any  consideration,  and  that  it  was  obtained 
by  means  of  threats  to  imprison  the  husband  of  the  said  Eva 
G.  Healy.  They  also  filed  a  cross-complaint  to  quiet  title 
against  the  claims  of  Auerbach  and  wife  to  the  lot  and  to 
recover  possession  thereof. 

For  the  purposes  of  trial,  decision,  and  judgment  the  cases 
were  consolidated  by  order  of  the  superior  court.  The  court 
made  its  decision  in  writing  intended  to  cover  both  cases,  and 
thereupon  gave  judgment  dismissing  the  action  of  the  Healys, 
and  further  that  the  deed  set  forth  in  the  complaint  in  Auer- 
bach V.  Healy  be  reformed  in  accordance  with  the  complaint 
in  said  action,  so  that  the  description  of  the  lot  conveyed 
thereby  should  read  thus:  "Lot  thirteen,  block  seven,  of  Belle- 
Vemon  Acres,  as  per  map  recorded  in  book  9,  page  196,  of 
maps,  in  the  office  of  the  county  recorder  of  Los  Angeles 
county,  state  of  California,''  and  directing  the  defendant, 
Eva  G.  Healy,  to  make  and  deliver  to  Joseph  Auerbach  a 
grant  deed  in  accordance  with  the  judgment,  and  for  costs. 
From  this  judgment  Healy  and  wife  appeal. 

The  rules  of  pleading  in  actions  for  the  reformation  of  con- 
tracts are  well  established,  and  should  be  familiar.  The  com- 
plaint should  allege  "what  the  real  agreement  was,  what  the 
agreement  as  reduced  to  writing  was,  and  where  the  writing 
fails  to  embody  the  real  agreement.*'  (34  Cyc.  972.)  If  the 
complaint  seeks  the  correction  of  a  description  of  land,  "the 
pleading  must  describe  the  premises  so  as  to  render  certain 
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the  location  and  boundaries."  (34:  Cyc.  973.)  It  is  neces- 
sary to  aver  facts  showing  how  the  mistake  was  made,  whose 
mistake  it  was,  and  what  brought  it  about>  so  that  the  mutu- 
ality may  appear.  (34  Cyc.  974;  14  Bncy.  PL  &  Pr.  42; 
Wright  v.  Shaffer,  48  Cal.  275.)  In  this  state  mutuality  is 
not  always  necessary.  It  is  suflScient  if  there  was  "a  mistake 
of  one  party,  which  the  other  at  the  time  knew  or  suspected.'' 
(Civ.  Code,  sec  3399.)  But  the  facts  showing  a  mistake  of 
that  character,  in  such  a  case,  must  likewise  be  alleged. 

The  complaint  in  Auerbach  v.  Healy  and  the  findings  are 
fataUy  defective  in  many  particulars.  In  the  absence  of  a 
demurrer,  great  liberality  has  been  indulged  in  order  to  sus- 
tain faulty  complaints  in  actions  to  reform  contracts.  {New- 
ion  V.  HiM,  90  Cal.  487,  495,  [27  Pae.  429] ;  Seegelken  v. 
Corey,  93  Cal.  92,  95,  [28  Pac.  849] ;  Peasley  v.  McFadden, 
68  Cal.  611,  616,  [10  Pac.  179] ;  Ward  v.  Waterman,  85  Cal. 
488,  [24  Pac.  930].)  But  the  complaint  in  Auerbach  v. 
Healy  is  lacking  in  substance  as  well  as  in  form  and  cannot 
be  upheld  under  the  most  liberal  rule.  From  the  record  as 
a  whole,  we  infer  that  Eva  G.  Healy  has  sold  and  agreed  to 
convey  to  Joseph  Auerbach  the  tract  of  land  above  described. 
These  facts,  howev^er,  are  not  alleged  in  the  complaint.  It  is 
alleged  that  on  July  15,  1913,  Eva  G.  Healy  executed  to 
Joseph  Auerbach  the  grant  deed  copied  in  the  complaint,  but 
whether  in  pursuance  of  a  sale  or  other  agreement  does  not 
appear.  The  claim  of  Auerbach,  as  appearing  elsewhere,  is 
that  the  true  description  of  the  lot  is  **Lot  numbered  thirteen 
in  Block  numbered  seven,  of  Belle- Vernon  Acres."  But  this 
ia  not  alleged  in  the  complaint.  Nor  is  it  alleged  that  Auer- 
bach or  his  wife,  or  both  of  them,  have  or  claim  any  right, 
title,  or  interest,  legal  or  equitable,  in  the  lot  in  question,  or 
in  any  property  whatever.  There  can  be  no  doubt  of  the 
proposition  that  no  one  can  maintain  an  action  to  reform  a 
deed  or  other  contract  unless  he  has  some  title  or  interest  to 
be  subserved  or  protected  by  such  reformation.  None  appears 
in  this  complaint.  Again,  it  does  not  appear  that  the  mis- 
take would  be  material  if  it  were  properly  alleged.  The  claim 
is  that  the  words  '*in  bloc*  seven"  were  omitted  from  the 
description.  Nothing  is  alleged  to  show  that  the  lot  is  not 
accurately  described  without  these  words.  There  is  no  aver- 
ment that  there  is  more  than  one  block  in  Belle- Vernon  Acres, 
or  that  there  is  more  than  one  lot  numbered  13  in  the  entire 
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tract.  If,  as  a  matter  of  fact,  Belle- Vernon  Acres  contains 
but  one  lot  13,  the  deed  would  be  effective  as  it  is  and  no 
reformation  would  be  necessary.  The  statement  that  the  de- 
scription ** should  have  contained  the  words  'block  seven' 
after  the  word  *of'  and  before  the  words  'Belle- Vernon 
Acres,'  "  is  a  mere  opinion,  since  the  complaint  nowhere 
alleges  the  fact  that  the  words  "block  seven"  are  a  part  of 
the  true  description. 

The  making  of  the  mistake  itself  is  not  properly  alleged. 
It  declares  that  "the  draftsman  omitted  to  insert  in  said  de- 
scription the  block  in  which  said  lot  of  land  was  located." 
Nevertheless,  both  parties  may  have  fully  understood  it  and 
may  have  intended  it  to  be  as  it  is.  The  identity  of  the  drafts- 
man does  not  appear.  The  statement  "that  in  order  to  make 
said  deed  properly  pass  the  title  to  said  premises  and  prop- 
erly describe  the  same  and  to  make  it  conform  to  the  actual 
intention  of  the  parties,  it  is  necessary  that  the  description 
should  be  amended  so  as  to  read  as  follows:  Lot  thirteen, 
block  seven,  'Belle- Vernon  Acres,'  as  per  map,  recorded  in 
book  9,  page  196,  of  maps,  in  the  office  of  the  county  recorder 
of  Los  Angeles  county,  state  of  California,"  is  not  an  allega- 
tion stating  what  the  intention  of  the  parties  was.  It  states 
only  that  in  order  to  make  the  deed  "conform  to  the  actual 
intention  of  the  parties,"  it  must  be  amended  as  stated.  This 
is  a  mere  conclusion  as  to  the  effect  of  the  deed  and  is  not  a 
statement  of  the  intention.  Under  the  liberal  rule  applying 
in  the  absence  of  a  demurrer  for  uncertainty,  this  might  be 
held  to  be  sufficient,  if  there  were  no  other  defects  in  the  com- 
plaint. But  in  view  of  the  other  faults  we  have  mentioned, 
we  cannot  approve  of  the  pleading  nor  hold  that  it  states  a 
cause  of  action. 

The  findings  do  not  cover  all  of  the  material  issues.  The 
answer  in  Auerhach  v.  Healy  denied  the  execution  of  the  deed 
sought  to  be  reformed.  This  was  a  material  allegation.  If 
it  was  never  executed  at  all,  it  is  plain  that  no  action  could 
be  maintained  for  its  reformation.  There  is  no  finding  on 
that  issue.  The  findings  state  that  the  real  property  men- 
tioned in  plaintiff's  complaint  "at  the  commencement  of  this 
action  was  the  separate  property  of  Eva  Healy."  If  this 
finding  were  true,  it  is  dear  that  Joseph  Auerbach  could  have 
no  interest  therein  and  no  right  to  claim  a  reformation  of  the 
deed.    Further,  the  findings  say  "that  all  of  the  allegations 
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in  defendants'  answer  are  not  true,"  and  as  to  the  second 
defense,  "that  all  of  the  allegations  therein  contained  are  not 
true  at  the  time  of  the  commencement  of  this  action."  The 
allegations  of  the  "second  defense,"  assuming  the  phrase  to 
mean  the  second  defense  of  the  Healys  to  the  action  of  Auer- 
bach  and  wife,  do  not  relate  to  the  time  of  the  commencement 
of  the  action.  Moreover,  a  finding  that  all  of  the  allegations 
"are  not  true"  is  not  a  finding  that  all  of  them  are  untrue, 
or  that  any  particular  one  of  them  is  untrue.  The  finding 
does  not  negative  the  fact  that  some  of  them  may  have  been 
true.  The  respondent,  Joseph  Auerbach,  should  be  allowed 
to  amend  his  pleadings.  It  seems  altogether  probable  that 
he  may  be  able  truthfully  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  As  the  record  stands,  the  judgment  is  not 
sustained  by  the  pleadings  or  by  the  findings. 
The  judgment  is  reversed. 

Sloss^  J.y  and  Lawlor,  J.,  concurred. 


[L.  A.  No.  3847.    Department  One, — ^December  19,  1^16.] 

P.    X.    LEONABD.    Appellant,    v.    HOME    BUILDERS, 

Bespondent. 

Botloino  Contract— Covenant  to  Buod  in  Wobkmanuke  Manner — 

V^AIVEB  OF  BbEACH^ — OCCUPATION   AND   PAYMENT   OF  P&ICE. — Whertf 

a  contract  is  made  with  tbe  owner  of  land  to  erect  a  building 
thereon,  and  there  is  a  breach,  by  the  contractor,  of  his  covenant 
to  build  it  in  a  good  and  workmanlike  manner,  neither  the  occupa- 
tion of  the  house  by  the  owner,  after  its  supposed  completion,  nor 
the  payment  of  the  price,  though  accompanied  by  knowledge  by  the 
owner  of  the  defective  construction,  is  sufficient,  taken  alone,  to 
operate  as  a  waiver  of  the  breach  of  the  covenant. 

Id.*Agbeement  by  Vendor  to  Build  House  for  Vendee. — This  rule 
is  applicable  to  the  case  of  an  agreement  by  the  owner  of  land  to 
erect  for  his  vendee,  in  a  good  and  workmanlike  manner,  a  dwelling- 
house  thereon,  and  thereafter  to  convey  the  house  and  lot  to  him 
upon  payment  of  the  purchase  price. 

Id- — Bale  With  Covenant  of  Quality  —  Acceptance  of  Infective 
PROPERTY — Action  for  Breach  of  Covenant. — The  rule  that  one 
OLXXIV  Oal.-— 6 
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who  buys  property  upon  a  warranty  or  covenant  as  to  its  quality 
need  not  rescind  or  reject  the  property  when  offered  in  a  defective 
condition,  but  may  stand  upon  the  contract,  rely  on  the  covenant, 
accept  the  defective  property,  sue  upon  the  covenant,  and  recover 
damages  caused  by  its  breach,  is  applicable  with  respect  to  the 
purchase  of  real  property  with  a  contract  by  the  seller  to  build  a 
house  thereon. 
Id. — ^Waiver  or  Breach— Estoppel. — The  buyer  may  sue  on  the  cove- 
nant at  once,  whether  the  installments  of  the  price  are  due  or  not 
due.  The  payments  on  the  price,  whether  in  part  or  in  full,  volun- 
tary or  involuntary,  will  not  operate  as  a  waiver  of  his  demand 
for  damages,  unless  the  circumstances  show  an  intent  to  waive  the 
same,  or  create  an  estoppel  against  the  subsequent  assertion  thereof. 
In  this  case  the  facts  show  neither  a  waiver  nor  an  estoppeL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  refusins:  a  new  trial. 
Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  0.  Graves,  and  F.  X.  Leonard,  in  pro.  per.,  for 
Appellant. 

Garrett,  Bush  &  Garrett,  and  D.  A.  Jacobs,  for  Bespondent 

SHAW,  J. — The  defendant  and  the  plaintiff  executed  an 
agreement  in  writing  dated  March  11,  1910,  whereby  the  de- 
fendant agreed  that  it  would,  before  June  15,  1910,  erect  for 
the  plaintiff,  in  a  good  and  workmanlike  manner,  a  dwelling- 
house  on  a  certain  lot,  in  accordance  with  plans  and  specifica- 
tions agreed  on  between  them,  and  would  thereupon  sell  said 
lot  and  house  to  plaintiff  for  the  sum  of  $2,750;  $232.50  there- 
of to  be  paid  in  cash  and  the  balance  to  be  paid  in  install- 
ments of  $25  each  month  until  the  whole,  with  eight  per  cent 
interest,  was  paid,  whereupon  the  property  was  to  be  con- 
veyed to  plaintiff. 

The  house  was  built  in  due  time,  the  payments  were  made 
in  full,  and  the  lot  was  conveyed  to  plaintiff.  This  action  is 
to  recover  of  defendant  the  sum  of  two  thousand  dollars  as 
damages  alleged  to  have  been  caused  by  the  breach  by  the 
defendant  of  its  agreement  to  erect  the  house  in  a  good  and 
workmanlike  manner.  It  is  alleged  that  certain  faulty  and 
imperfect  work  was  done  and  that  certain  imperfect  materials 
were  used  in  the  construction  of  the  building,  whereby  the 
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plaintiff  was  damaged  in  the  sum  named.  The  answer  admits 
the  execution  of  the  contract,  the  erection  of  the  building,  the 
making  of  the  payments  and  the  conveyance  of  the  lot  to 
plaintiff.  It  denies  the  alleged  breaches  of  the  covenant  to 
erect  the  house  in  a  good  and  workmanlike  manner  and  al- 
leges that  on  the  completion  of  the  house  the  plaintiff  accepted 
it,  took  possession  and  moved  into  it,  with  full  knowledge 
of  its  condition  and  of  the  kind  of  work  and  materials  used  in 
its  construction,  and  afterward,  with  full  knowledge,  paid  to 
defendant  the  full  balance  of  the  price. 

Upon  the  trial  the  court  stated  that  it  would  first  hear  evi- 
dence for  the  plaintiff  ''with  regard  to  the  final  payment  of 
the  balance  due  under  the  agreement  in  evidence,  and  as  to 
the  character  of  the  same  being  voluntary  or  involuntary." 
Evidence  in  behalf  of  the  plaintiff  was  then  given  to  the  effect 
that  he  made  full  payment  of  the  price  of  the  house  and  lot 
on  February  19,  1912;  that  at  that  time  he  had  full  knowl- 
edge  of  all  the  facts  with  regard  to  the  building  erected  on 
the  lot  by  the  defendant;  that  defendant  made  no  threats 
and  exercised  no  duress  to  obtain  said  payment ;  that  he  was 
under  no  compulsion  except  by  the  terms  of  the  agreement, 
and  that  at  the  time  of  making  said  payment,  which  amounted 
to  $2,252.63,  plaintiff  informed  defendant  in  writing  that 
payment  was  involuntary;  that  it  was  made  under  protest, 
and  that  plaintiff  retained  a  claim  against  defendant  for  the 
** defective  construction,  etc.,"  of  the  house  and  that  the  pay- 
ment was  not  made  "in  relinquishment,  abandonment,  release, 
or  prejudice  of  or  to  said  claims."  The  agreement  made  time 
of  the  essence  of  the  contract,  and  provided  for  a  forfeiture  of 
all  plaintiff's  rights  upon  the  breach  by  him  of  any  one  of  its 
terms.  There  had  been  no  breach  by  him,  so  far  as  appears. 
Plaintiff  then  stated  that  he  had  no  further  proof  as  to  the 
character  of  the  payment,  and  he  offered  to  prove  the  other 
allegations  of  his  cause  of  action. 

The  court  refused  to  receive  further  evidence  and  there- 
upon gave  judgment  of  nonsuit  against  the  plaintiff.  The 
appeal  is  from  that  judgment  and  was  taken  within  sixty 
days  after  its  rendition.  There  is  also  an  appeal  from  an 
order  denying  plaintiff's  motion  for  a  new  trial. 

The  appeals  were  taken  to  the  district  court  of  appeal  of 
the  second  district.  The  district  courts  of  appeal  have  no 
jurisdiction  of  appeals  in  cases  at  law  in  which  the  demand 
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amounts  to  two  thousand  dollars.  (Const.,  art.  VI,  see.  4.) 
The  district  court,  discovering  its  want  of  jurisdiction,  trans- 
ferred the  case  to  the  supreme  court,  as  provided  in  rule  32. 
(160  Cal.  Ivii,  [119  Pac.  xv].) 

The  payment  was  not  involuntary  in  the  sense  in  which 
that  word  is  used  in  discussions  of  the  right  of  the  payer  to 
recover  back  the  money  paid.  {Brumagim  v.  TUlinghast,  18 
Cal.  272,  [79  Am.  Dec.  176].)  But  the  question  whether  the 
pajnnent  was  voluntary  or  involuntary  is  not  the  real  ques- 
tion in  the  case.  The  determinative  question  on  this  branch 
of  the  case  is  whether  or  not  the  conduct  of  the  plaintiff  in 
making  the  payment,  under  the  circumstances  shown, 
amounted  to  a  waiver  by  him  of  the  alleged  breaches  of  the 
contract  by  the  defendant.  Where  a  contract  is  made  with 
the  owner  of  land  to  erect  a  building  on  the  land,  and  there 
is  a  breach,  by  the  contractor,  of  his  covenant  to  build  it  in 
a  good  and  workmanlike  manner,  neither  the  occupation  of 
the  house  by  the  owner,  after  its  supposed  completion,  nor 
the  payment  of  the  price,  though  accompanied  by  knowledge 
by  the  owner  of  the  defective  construction,  is  sufficient,  taken 
alone,  to  operate  as  a  waiver  of  the  breach  of  the  covenant. 
"A  right  of  action  for  damages  is  not  necessarily  waived  by 
the  mere  fact  of  payment  with  knowledge  of  the  defects  or  the 
taking  possession  of  the  subject  matter  of  the  contract,  but 
these  facts  may  be  considered  on  the  question  of  a  waiver 
of  this  character."  (3  Elliott  on  Contracts,  sec.  2051;  Katz 
Y.  Bedford,  77  Cal.  322,  [1  L.  R.  A.  826,  19  Pac.  523] ;  Halleck 
V.  Bresnahan,  3  Wyo.  80,  [2  Pac.  537] ;  Flannery  v.  Rohr^ 
mayer,  46  Conn.  558,  [33  Am.  Rep.  33] ;  Hattin  v.  Chase,  88 
Me.  240,  [33  Atl.  989] ;  Mouton  v.  McOwen,  103  Mass.  597; 
Stewart  v.  Fulton,  31  Mo.  61 ;  Cannon  v.  Hunt,  116  Ga.  457, 
[42  S.  E.  734] ;  Underwood  v.  Wolf,  131  111.  425,  [19  Am.  St. 
Rep.  40,  23  N.  E.  598] ;  Redlands  etc,  Assn.  v.  Gorman,  161 
Mo.  208,  [54  L.  R.  A.  718,  61  S.  W.  820] ;  WUdey  v.  School 
District,  25  Mich.  427;  6  Cyc.  69;  30  Am.  &  Eng.  Ency.  of 
Law,  1232.) 

This  rule  applies  here.  The  plaintiff  had  made  a  binding 
agreement  to  buy  the  house  and  lot  and  had  paid  a  substantial 
sum  on  the  price.  He  was  entitled  to  possession  of  the  lot  on 
completion  of  the  house  and  he  took  possession  accordingly. 
If  he  had  known  of  the  defects  at  that  time,  of  which,  how- 
ever, there  was  no  evidence,  he  would  have  had  the  right  to 


Digitized  by 


Google 


Dec.  1916.]        Leonahd  v.  Home  Builders.  69 

refuse  possession,  rescind  the  contract,  and  recover  the  money 
paid  thereon.  But  this  was  not  his  only  remedy,  and  he  was 
not  obliged  to  rescind  or  waive  the  defects.  One  who  buys 
property  upon  a  warranty  or  covenant  as  to  its  quality  need 
not  rescind  or  reject  the  property  when  offered  in  a  defective 
condition,  but  may  stand  upon  the  contract,  rely  on  the  cove- 
nant, accept  the  defective  property,  sue  upon  the  covenant 
and  recover  the  damages  caused  by  its  breach.  {North 
Alaska  Salmon  Co,  v.  Hobhs,  WaU  &  Co,,  159  Cal.  384,  [35 
L.  R.  A.  (N.  S.)  501, 113  Pac.  870,  120  Pac.  27].)  That  case 
involved  a  sale  of  goods,  but  the  rule  is  the  same  with  respect 
to  the  purchase  of  real  property  with  a  contract  by  the  seller 
to  build  a  house  thereon.  The  buyer  may  sue  on  the  covenant 
at  once,  whether  the  installments  of  the  price  are  due  or  not 
due.  The  payments  on  the  price,  whether  in  part  or  in  full, 
voluntary  or  involuntary,  will  not  operate  as  a  waiver  of  his 
demand  for  damages,  unless  the  circumstances  show  an  intent 
to  waive  the  same,  or  create  an  estoppel  against  the  subse- 
quent assertion  thereof. 

Here  the  payment  was  accompanied  by  a  written  notice 
expressly  declaring  that  the  plaintiff  claimed  damages  for  the 
defective  construction  and  did  not,  by  making  the  payment, 
relinquish,  abandon,  release,  or  prejudice  said  claim,  but  re- 
tained the  same.  There  was,  therefore,  no  intent  to  waive 
such  claim  and  nothing  to  create  an  estoppel  against  the  sub- 
sequent assertion  of  it  by  an  action  at  law.  Not  only  is  this 
true,  but  the  contract  furnished  good  ground  for  the  belief 
that  no  such  waiver  was  intended.  It  made  time  of  the  es- 
sence and  had  very  stringent  provisions  for  prompt  pajnnent 
and  for  a  forfeiture  of  all  rights  of  plaintiff  under  it  upon 
a  breach  of  any  of  them.  He  was  not  in  a  safe  position  to 
refuse  payment  on  the  ground  that  his  unliquidated  damages 
would  be  sufficient  to  defeat  or  extinguish  his  fixed  liability 
for  the  installments  of  the  contract.  While  this  was  not  legal 
duress  or  compulsion,  it  is  strong  evidence  against  the  propo- 
sition that  the  payment  in  full  was  a  waiver.  The  motion  for 
nonsuit  should  have  been  denied. 

The  judgment  and  order  are  reversed. 

SIoss^  J.,  and  Lawlor,  J.,  concurred. 
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[L.  A.  No.  3836.    Department  One.^December  1&,  1916.] 

D.  F.  ROYER,  Appellant,  v.  D.  N.  KELLY,  as  Executor 
of  the  Last  Will  of  Caroline  M.  Conn,  Deceased,  R^ 
spondent. 

Written  Contract — Recital  of  Consideration — ^Estoppel. — The  par- 
ties to  a  written  agreement  are  not  estopped  by  recitals  therein 
with  respect  to  its  consideration.  The  true  consideration,  or  the 
want  of  consideration,  may  always  be  shown  by  extrinsic  evidence 
for  the  purpose  of  impeaching  the  contract,  notwithstanding  that 
it  states  facts  which  show  a  valuable  consideration. 

Id. — Promise  of  Wipe  to  Pay  for  Services  Rendered  Husband. — A, 
wife  is  under  no  legal  or  moral  obligation  to  pay  for  services  ren* 
dered  for  her  deceased  husband  in  his  lifetime,  and  her  agreement 
to  do  so,  made  after  his  death,  is  purely  voluntary  and  without 
binding  force. 

Id. — Future  Services  as  Consideration — ^Failure  to  Perform  Ser- 
vices.— A  promise  to  pay  a  sum  of  money,  made  in  sole  considera- 
tion of  future  services  of  the  promisee  to  be  rendered  in  connection 
with  the  establishment  and  operation  of  a  manufacturing  plant, 
imposes  no  obligation  on  the  promisor,  where  such  services  were 
never  performed  owing  to  the  abandonment  of  the  enterprise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    Frank  R.  Willis,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Williams  &  Rutan,  and  William  M.  Brown,  for  Appellant 

Scarborough  &  Forgy,  for  Respondent. 

SHAW,  J. — The  plaintiff  sued  to  recover  the  sum  of 
twenty-two  thousand  four  hundred  dollars,  claimed  to  have 
been  owing  to  him  from  the  decedent,  Caroline  M.  Conn,  at 
the  time  of  her  death,  upon  two  agreements  in  writing  be- 
tween them,  one  executed  on  September  10,  1907,  the  other 
on  October  6,  1911. 

The  answer  alleged  as  a  defense,  among  other  things,  that 
each  of  said  agreements  was  executed  without  any  considera- 
tion and  was  obtained  by  undue  influence.  The  court  found 
that  there  was  no  consideration  for  either  of  the  contracts 
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and  gave  judgment  for  the  defendant.  The  plaintiff  appeals. 
He  claims  that  said  finding  is  contrary  to  the  evidence. 

By  the  writing  of  1907,  Mrs.  Conn  agreed  to  furnish  and 
establish  a  machine  plant  for  light  manufacturing,  at  a  cost 
not  to  exceed  twenty-five  thousand  dollars,  to  be  located  near 
Los  Angeles,  and  to  authorize  Royer,  as  her  agent,  to  buy 
the  machinery  therefor,  ship  the  same  to  Los  Angeles,  secure 
a  suitable  location  and  set  it  up  ready  for  operation,  and  she 
thereby  appointed  him  as  general  manager  of  the  plant.  She 
was  to  have  all  the  net  profits  of  the  operation  of  the  factory 
until  the  "entire  purchase  price,''  with  six  per  cent  interest, 
was  returned  to  her,  whereupon  the  title  to  the  plant  should 
vest  in  Beyer.  He  agreed  to  manage  the  plant  and  pay  her 
the  net  profits,  to  be  applied  as  first  stated.  It  further  pro- 
vided that  if  she  died  before  the  net  profits  had  fully  paid 
for  the  plant,  Royer  should  have  the  option  either  to  take  the 
plant  as  his  own  without  further  payment,  or,  in  lieu  thereof, 
to  accept  from  the  estate  of  Mrs.  Conn,  the  sum  of  twenty-five 
thousand  dollars.  It  further  declared  that  the  agreement 
was  made  to  carry  out  the  wishes  of  the  deceased  husband 
of  Mrs.  Conn,  said  wishes  being  that  on  the  death  of  both 
Mrs.  Conn  and  her  husband,  Royer  **  should,  at  his  option, 
have  said  plant,  or  the  sum  of  twenty-five  thousand  dollars, 
for  services  performed  by  said  second  party  (Royer)  for 
said  first  party  (Mrs.  Conn)  and  her  husband." 

The  agreement  of  1911  recited  that  whereas  Mrs.  Conn  and 
Royer  have  had  "numerous  dealings  with  each  other  which 
have  never  been  properly  adjusted,  now  this  agreement  is 
made  for  the  purpose  of  settling  all  differences  now  existing 
between  the  said  parties."  It  then  declared  that  the  agree- 
ment of  1907  "is  now  in  full  force  and  effect,"  except  as  in 
the  later  agreement  specified.  It  then  provided  that  whereas 
Royer  has  not  received  the  machine  plant,  as  provided  in 
the  agreement  of  1907,  now,  therefore,  he  is  entitled  to 
twenty-five  thousand  dollars  out  of  the  estate  of  Mrs.  Conn, 
to  be  paid  as  a  debt  against  her,  and  that  all  sums  then 
owing  by  Royer  to  her  on  promissory  notes  shall  be  deducted 
from  said  twenty-five  thousand  dollars.  At  her  death  he  was 
owing  her  two  thousand  six  hundred  dollars  on  a  promissory 
note,  which  sum  he  deducted  in  the  statement  of  his  claim 
filed  against  her  estate,  leaving  the  balance  of  twenty-two 
thousand  four  hundred  dollars. 
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The  recitals  of  the  two  agreements  furnish  presumptive 
evidence  of  a  valuable  consideration.  But  the  rule  is  that 
the  parties  are  not  estopped  by  recitals  in  an  agreement  with 
respect  to  its  consideration.  The  true  consideration,  or  the 
want  of  consideration,  may  always  be  shown  by  extrinsic 
evidence  for  the  purpose  of  impeaching  a  contract,  notwith- 
standing that  it  states  facts  which  show  a  valuable  consid- 
eration. (Chaffee  v.  Browne,  109  Cal.  220,  [41  Pac.  1028] ; 
National  Hardwood  Co.  v.  Sherwood,  165  Cal.  7,  [130  Pac. 
881] ;  Stanton  v.  Weldy,  19  CaL  App.  374,  [126  Pac  17&].) 
The  question  must,  therefore,  be  determined  by  an  exam- 
ination of  the  evidence. 

In  so  far  as  the  consideration  recited  in  the  agreements 
consisted  of  services  performed  by  Royer  for  the  deceased 
husband  of  Mrs.  Conn  in  his  lifetime,  it  was  not  sufficient  to 
support  the  agreement.  She  was  under  no  legal  or  moral 
obligation  to  pay  for  such  services  and  her  agreement  to  do 
so,  made  after  his  death,  is  to  be  regarded  as  purely  volun- 
tary and  without  binding  force.  {Rosenberg  v.  Ford,  85  Cal. 
612,  [24  Pac.  779] ;  Sullivan  v.  Svllivan,  99  Cal.  193,  [33 
Pac.  862] ;  Chaffee  v.  Browne,  109  Cal.  220,  [41  Pac.  1028].) 

Under  the  first  agreement  Royer  was  to  act  as  Mrs.  Conn's 
agent  to  buy  the  machinery  referred  to  therein,  ship  it  to 
Los  Angeles,  secure  a  site  and  set  up  the  machinery  ready 
for  operation.  He  was  to  be  thereafter  the  general  manager 
of  the  factory  and  to  continue  in  that  capacity  until  the  net 
profits  repaid  the  cost  of  the  machinery.  This  was  the  entire 
consideration  to  be  rendered  by  him. 

The  agreement  of  1911  does  not  purport  to  express  any 
consideration,  except  the  settlement  and  adjustment  of  pre- 
vious dealings  and  of  all  existing  difficulties  between  them. 

The  finding  being  against  Royer  on  this  subject,  every  fact 
against  him  of  which  there  is  a  reasonable  inference  arising 
from  the  evidence  is  to  be  taken  as  proven.  Applying  this 
rule,  the  finding  of  the  court  is  supported  by  the  evidence. 

Frederick  Conn,  the  husband  of  Mrs.  Conn,  died  in  August, 
1907,  only  a  few  weeks  prior  to  the  making  of  the  first 
agreement.  Before  his  death  he  and  Royer  and  several  other 
persons  were  stockholders  and  directors  of  a  corporation, 
known  as  the  Electric  Razor  Company,  which  was  carrying 
on  a  razor  factory.  Royer  was  general  manager  and  presi- 
dent of  this  corporation.    It  continued  to  operate  the  fac- 
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tory,  under  the  management  of  Royer,  for  several  years  after 
Frederick  Conn's  death.  The  plant  referred  to  in  the  agree- 
ment of  1907  was  never  erected,,  established,  or  operated,  no 
site  therefor  was  ever  secured,  nor  was  Royer  ever  appointed 
manager  of  such  a  plant.  After  the  execution  of  the  agree- 
ment of  1907,  this  company  needed  more  machinery,  and 
Mrs.  Conn,  it  appears,  agreed  to  buy  it  and  allow  it  to  be  used 
by  said  company  under  a  lease.  Eoyer,  being  general  man- 
ager at  that  time,  went  to  Chicago  with  one  Brigham  to 
buy  this  machinery.  Brigham  bought  the  machinery,  it  was 
shipped  to  California,  and  Mrs.  Conn  paid  for  it.  The  cor- 
poration paid  Royer  his  railroad  fare  on  the  trip.  The 
agreement  of  1907  did  not  authorize  him  to  buy  machinery 
to  be  used  in  the  plant  of  the  Electric  Razor  Company. 
Obviously,  this  was  not  the  machinery  referred  to  in  that 
agreement,  and  Royer  in  going  east  to  buy  it  was  not  acting 
as  her  agent  under  that  agreement.  The  court  below  might 
justly  and  reasonably  have  inferred  that  he  was  acting  as 
general  manager  for  the  company.  It  is  true,  he  testified  that 
he  bought  it  for  Mrs.  Conn  to  be  leased  to  and  to  be  used 
in  the  factory.  As  the  machinery  was  apparently  to  belong 
to  her,  when  purchased,  he  could  truly  say,  in  that  sense,  that 
it  was  bought  for  her,  but  it  would  not  follow  that  she 
employed  him  to  buy  it.  The  fact  that  he  was  the  manager 
of  the  Razor  Company  which  paid  his  expenses  raises  a  much 
stronger  and  more  reasonable  inference  that  he  was  acting 
for  that  corporation  in  the  matter.  The  court  below  doubt- 
less took  this  view  of  the  transaction.  No  other  proof  of 
any  services  by  him  to  her  was  given.  The  services  contem- 
plated by  the  agreement  of  1907  were,  therefore,  wholly  want- 
ing, the  enterprise  there  described  was  abandoned,  or  at  all 
events  was  never  begun,  and  no  obligation  from  Mrs.  Conn 
to  Royer  arose  therefrom. 

The  evidence  with  reference  to  the  second  agreement  tended 
to  show  that  there  was  no  differences  to  settle  nor  dealings 
to  adjust  between  Royer  and  Mrs.  Conn.  There  was  no  evi- 
dence that  there  had  been  any  dealings  between  them  which 
could  be  the  basis  of  a  claim  by  him  upon  her,  except  the  first 
agreement,  which,  as  we  have  said,  furnished  no  foundation 
for  such  daim.  The  circumstances  tend  to  support  the 
theory  that  the  second  agreement  was  voluntary,  if,  indeed, 
it  was  not  an  attempt  to  obtain  an  unfair  advantage  of  a 
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feeble,  decrepit,  and  ignorant  old  woman.  The  court  below, 
however,  exculpated  Eoyer  as  to  the  charge  of  undue  influ- 
ence and  rested  the  decision  entirely  on  the  fact  of  want  of 
consideration.  We  see  no  reason  for  interfering  with  its 
decision. 

There  are  no  other  points  of  sufficient  merit  to  require 
mention. 

The  judgment  is  affirmed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 


[S.  P.  No.  7101.    Department  One.— December  16,  1916.] 

EDMUND  A.  ROSSI,  Respondent,  v.  ARTHUR  J.  CAIRE 
et  al..  Appellants;  AGLAE  S.  CAPUCCIO,  Respondent. 

Corporation — Failurb  to  Pay  Lioense  Tax — ^FoRFEiTtJRE  of  Charter 
— AcnoN  BY  Stockholder — Orders  for  Sale  of  and  Distribution 
of  Assets — Final  Judgment — Appeal. — In  an  action  by  a  stock- 
holder of  a  corporation  which  had  forfeited  its  charter  for  failure 
to  pay  the  license  tax  due  under  the  act  of  March  20,  1905,  to  enjoin 
the  defendants,  the  former  directors,  from  carrying  on  the  business 
of  the  corporation,  and  to  compel  them,  as  trustees  thereof,  to 
wind  up  it's  affairs,  pay  its  debts,  and  distribute  its  assets  to  the 
stockholders,  orders  directing  the  trustees  to  distribute  moneys  in 
their  hands,  derived  from  the  property  of  the  corporation,  propor- 
tionately to  the  stockholders,  and  to  sell  the  remaining  real  and 
personal  property  of  the  company  at  public  auction  for  cash,  after 
giving  a  prescribed  notice,  are  final  judgments  so  far  as  the  prop- 
erty to  be  disposed  of  under  them  is  concerned  and  appealable  as 
such. 

Id. — Eeview  on  Appeal— Findings — Support  of  Interlocutory  Judg- 
ment.— On  such  an  appeal  there  may  be  a  review  of  the  previous 
proceedings  including  the  sufficiency  of  the  findings  to  support  an 
interlocutory  judgment  which  declared  the  status  of  the  plaintiff 
as  a  stockholder,  the  number  of  his  shares,  his  right  to  distribution, 
and  directed  the  trustees  to  give  notice  to  creditors  and  file  an 
inventory  of  the  assets  of  the  corporation. 

Id. — Nature  of  Action— Determination  of  Interest  in  Seal  Estate. 
Such  action  is  in  equity  to  compel  the  trustees  to  perform  duties 
imposed  upon  them  by  the  law.    It  is  not  one  for  the  determination 
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of  an  interest  in  real  property  formerly  belonging  to  the  corpora- 
tion, within  the  meaning  of  section  5  of  article  YI  of  the  consti- 
tution, reqniring  that  such  actions  be  commenced  in  the  superior 
court  of  the  county  in  which  the  real  property  is  situated. 

Id.— ElTECT  OF  FOBFEITURE   ON    TiTUB   OF   CORPORATE   PROPERTY — ElGHT 

OF  Possession  of  Trustees. — Under  the  amendment  of  1907  to  the 
act  of  March  20,  1905  (Stats.  1907,  p.  746,  sec.  10a),  the  trustees 
of  a  corporation  that  had  forfeited  its  charter  for  nonpayment  of 
the  license  tax  do  not  become  invested  with  any  title  to  the  property 
formerly  belonging  to  the  corporation.  They  get  by  the  forfei- 
ture nothing  more  than  the  statute  gives  them,  merely  a  power  over 
the  property,  not  the  title.  The  corporation  having  ceased  to  exist, 
it  is  no  longer  capable  of  holding  the  title  or  the  possession,  the 
property  belongs  to  the  persons  who  were  its  stockholders  at  the  time 
it  ceased  to  be  a  corporation,  and  the  right  of  possession  passes 
to  the  directors  by  force  of  the  statute  making  them  trustees  to 
settle  the  corporate  affairs,  since  such  right  must  be  necessary  for 
that  purpose. 

Ii>. — Judicial  Oontbol  of  Action  of  Trustees. — A  court  of  equity  will 
not  intervene  to  supervise  or  direct  the  proceedings  of  the  trustees 
in  settling  the  affairs  of  a  corporation  that  has  forfeited  its  charter 
for  nonpayment  of  the  license  tax  required  by  the  act  of  1905, 
unless  they  are  guilty  of  neglect  of  duty  or  abuse  of  pawer. 

Id- — ^DuTY  OF  Trustees  —  Sale  of  Corporate  Assets  —  Looking  for 
BUTEB. — It  was  not  a  necessary  part  of  the  statutory  duties  of  such 
trustees  to  find  a  buyer  for  the  former  corporate  assets,  or  to  sell 
the  same,  otherwise  than  in  order  to  settle  the  corporate  affairs. 
The  fact  that  they  did  not  look  for  a  buyer  is  not,  of  itself,  a  breach 
of  duty.  It  must  also  appear,  in  order  to  justify  judicial  inter- 
ference to  order  a  sale,  that  the  interests  of  the  parties  and  the 
settlement  of  the  corporate  affairs  required  a  sale. 

Id. — ^Failurb  to  Distribute  Moneys  on  Hand. — The  failure  of  the 
trustees  to  distribute  to  the  stockholders  the  excess  of  moneys  in 
their  hands,  over  the  corporate  debts,  even  if  a  dereliction  of  duty, 
would  not  authorize  orders  for  the  sale  of  the  other  corporate  assets, 
but  only  an  order  directing  the  distribution  of  the  surplus. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  directing  the  distribution 
of  certain  money  among  the  stockholders  of  a  corporation 
and  directing  the  defendants,  as  trustees,  to  sell  the  prop- 
erty of  the  corporation,  and  from  an  order  refusing  a  new 
trial.    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Joseph  F.  Bluxome,  and  Frank  P.  Deering,  for  Appellants. 

D.  Freidenrich,  Ambrose  Gherini,  and  Orrin  K.  McMurray, 
for  Plaintiff  and  Respondent. 

George  J.  Steiger,  Jr.,  for  Defendant  and  Respondent. 

SHAW,  J. — This  ease  involves  two  appeals,  one  from  an 
order  made  on  April  3,  1914,  directing  the  distribution  of 
certain  money  among  the  stockholders  of  the  Santa  Cruz 
Island  Company  and  directing  the  defendants,  as  trustees,  to 
sell  the  real  and  personal  property  of  said  company  at  public 
auction,  the  other  being  an  appeal  from  an  order  denying  the 
motion  of  the  appellants  for  a  new  trial. 

The  Santa  Cruz  Island  Company  was  incorporated  under 
the  California  law  in  1869  for  the  purpose  of  carrying  on 
the  business  of  raising  and  selling  cattle  and  acquiring  such 
property,  real  and  personal,  as  should  be  convenient  for  that 
business.  Its  principal  place  of  business  was  San  Fran- 
cisco. It  acquired  a  large  amount  of  personal  property  and 
also  Santa  Cruz  Island,  situated  in  the  Pacific  Ocean,  in 
Santa  Barbara  County,  containing  about  fifty-four  thous- 
and acres  of  land.  On  the  thirtieth  day  of  November,  1911, 
by  reason  of  its  failure  to  pay  the  license  tax  due  under  the 
act  of  March  20,  1905,  and  amendments  thereto,  said  com- 
pany forfeited  its  corporate  charter.  At  that  time  the  de- 
fendants, Arthur  J.  Caire,  Fred  F.  Caire,  Albina  C.  S. 
Caire,  Delphine  A.  Caire,  and  Aglae  S.  Capuccio,  were  the 
directors  of  said  corporation.  The  capital  stock  of  the  cor- 
poration was  fifty  thousand  dollars,  divided  into  one  hundred 
shares  of  the  par  value  of  five  hundred  dollars  each.  At 
the  time  of  said  forfeiture  of  the  corporate  charter  one 
Amelie  A.  Rossi  owned  seven  of  said  shares.  The  remain- 
ing shares  were  owned  in  various  amounts  by  the  defend- 
ants in  the  case.  On  May  23,  1912,  Amelie  A.  Rossi 
transferred  to  the  plaintiff,  Edmund  A.  Rossi,  her  seven 
shares  and  all  her  interest  as  stockholder  in  and  to  the  prop- 
erty and  assets  of  the  corporation.  Thereafter  the  said 
plaintiff  began  this  action.  Its  object,  as  shown  by  the 
prayer  of  the  complaint,  is  to  enjoin  the  aforesaid  directors 
from  carrying  on  the  business  of  the  corporation  and  to 
compel  them,  as  trustees  thereof,  to  wind  up  its  affairs,  pay 
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its  debts  and  distribute  its  assets  to  the  stockholders  accord- 
ing to  their  interests  and,  specifically,  that  they  thereupon 
distribute  to  the  plaintifiE  seven  one-hundredths  of  said  assets. 

Answers  were  filed  raising  issues  of  fact,  the  cause  was 
tried,  and  on  June  9,  1913,  the  court  made  its  findings  and 
conclusions  of  law,  and  thereupon  gave  an  interlocutory 
judgment  declaring  that  the  charter  of  the  company  was 
forfeited  on  November  30,  1911,  that  the  said  directors 
thereupon  became  trustees  of  said  corporation  and  its  stock- 
holders, charged  with  the  duty  of  settling  its  affairs,  that 
the  plaintiff  and  the  other  stockholders  were  entitled  to  an 
accounting  from  the  trustees  of  the  property  and  effects  of 
the  corporation,  and  to  have  distributed  to  them,  after  pay- 
ment of  its  debts,  their  respective  shares  of  said  property. 
The  decree  also  directed  the  trustees  to  publish  a  notice  to 
the  creditors  requiring  them  to  present  their  claims  within 
a  time  stated,  and  that  all  claims  not  so  presented  would 
be  barred  from  payment  out  of  the  funds  in  the  hands  of 
the  trustees,  and  that  they  file  a  true  and  correct  inventory 
of  all  of  said  property.  It  declared  that  all  other  proceed- 
ings in  the  settlement  of  the  affairs  of  the  company  and  dis- 
tribution of  its  property  were  reserved  for  subsequent 
determination. 

Thereafter  the  plaintiff  moved  the  court  for  an  order 
requiring  the  said  trustees  to  distribute  to  the  plaintiff  and 
other  stockholders  the  surplus  funds  in  their  hands,  as  shown 
by  their  account  filed  December  19,  1913,  and  also  directing 
them  to  sell  the  real  and  personal  property  of  the  corporation 
in  their  possession  as  trustees  at  public  auction,  after  such 
notice  and  on  such  terms  as  the  court  should  see  proper. 
On  April  3,  1914,  the  court,  in  pursuance  of  said  motion, 
ordered  the  trustees  to  distribute  thirty-five  thousand  dol- 
lars of  the  money  in  their  hands,  derived  from  the  property 
of  said  corporation,  proportionately  to  the  respective  stock- 
holders, within  twenty  days  thereafter,  and  further  ordered 
that  said  trustees  proceed  to  sell  the  real  and  personal 
property  of  said  company,  at  public  auction  for  cash,  after 
giving  a  certain  prescribed  notice.  It  is  from  this  order 
that  the  appeal  first  mentioned  is  taken.  The  order  deny- 
ing a  new  trial,  from  which  the  second  appeal  is  taken,  was 
made  upon  a  motion  of  the  defendants  to  vacate  the  interlocu- 
tory judgment  and  the  orders  aforesaid,  and  for  a  new  trial, 
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on  the  grounds  that  the  evidence  is  insufficient  to  support  the 
findings  and  interlocutory  judgment  or  the  said  orders,  that 
each  of  them  was  against  law,  and  for  errors  of  law  occurring 
at  the  trial. 

Two  preliminary  jurisdictional  questions  are  presented 
which  must  first  he  determined. 

1.  The  plaintiff  contends  that  the  orders  of  April  3,  1914, 
directing  the  sale  and  distribution  of  the  corporate  prop- 
erty are  not  appealable.  We  cannot  assent  to  this  propo- 
sition. If  the  judgment  of  June  9,  1913,  is  regarded  as 
a  final  judgment,  as  plaintiff  in  one  branch  of  his  argument 
on  this  point  insists,  then  the  orders  of  April  3,  1914,  would 
be  appealable  as  special  orders  made  after  final  judgment. 
(Code  Civ.  Proc,  sec.  963,  subd.  2.)  That  judgment, 
however,  merely  declared  the  status  of  the  plaintiff  as  a 
stockholder,  the  number  of  his  shares,  his  right  to  distribu- 
tion, and  directed  the  trustees  to  give  notice  to  creditors 
and  file  an  inventory  of  the  assets  of  the  corporation.  In 
its  nature  and  effect  it  was  preliminary  and  interlocutory, 
and  not  final.  {Orwy  v.  Brerman,  147  Cal.  355,  [81  Pac. 
1014].)  The  subsequent  procedure  by  motion  may  have 
been  unusual,  but  the  result  was  the  taking  of  further  evi- 
dence and  the  making  of  orders  for  the  distribution  of  the 
money  on  hand  and  the  sale  of  the  property.  These  orders 
were  final  in  the  same  sense  as  any  order  for  the  sale  of 
property  or  for  the  distribution  of  funds  in  litigation  is 
final.  The  effect  of  the  execution  of  the  orders  would  be  to 
take  the  property  sold  from  the  possession  and  control  of 
the  court  and  of  the  parties,  and  put  the  money  distributed 
beyond  the  power  of  the  court  and  out  of  the  litigation,  so 
that  it  could  not  be  regained  or  affected  by  the  subsequent 
proceedings.  Such  adjudications  have  always  been  held  to 
be  appealable  as  final  judgments,  because  they  are  final  so 
far  as  the  property  to  be  disposed  of  under  them  is  concerned. 
(Los  Angeles  v.  Los  Angeles  etc.  Co.,  134  Cal.  123,  [66  Pac. 
196] ;  Anglo-Calif omia  Bank  v.  Superior  Court,  153  Cal. 
755,  [96  Pac.  803] ;  Zappettini  v.  Buckles,  167  Cal.  32,  [138 
Pac.  969].)  We  are  of  the  opinion  that  these  orders  are 
appealable  as  final  judgments,  and  further,  that  upon  such 
appeal  there  may  be  a  review  of  the  previous  proceedings 
including  the  sufficiency  of  the  findings  to  support  the  in- 
terlocutory judgment. 
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2.  The  other  objection  to  the  jurisdiction  is  that  the  action 
is  for  the  determination  of  an  interest  in  real  property 
situated  in  Santa  Barbara  County,  and  that,  under  section 
5,  article  VI,  of  the  constitution,  jurisdiction  thereof  is 
vested  exclusively  in  the  superior  court  of  that  county,  and 
that  the  action  will  not  lie  in  the  superior  court  of  the  city 
and  county  of  San  Francisco.  The  point  is  not  tenable. 
The  action  is  not  for  the  determination  of  an  interest  in  real 
property,  but  is  an  action  in  equity  to  compel  the  trustees 
to  perform  duties  which  it  is  claimed  are  imposed  upon 
them  by  the  law.  The  determination  of  the  interests  of  the 
parties  is  only  incidental  to  the  relief  which  is  the  main  ob- 
ject of  the  action,  that  object  being  to  place  the  trustees 
under  the  control  and  supervision  of  the  court  and  compel 
them  to  proceed  in  the  execution  of  their  trust.  It  is  not  the 
determination  of  an  interest  in  specific  property,  but  only 
of  the  number  of  the  shares  of  the  several  stockholders  in  the 
corporate  assets  of  every  description  which  are  to  be  ad- 
ministered by  the  trustees  for  their  benefit. 

3.  The  findings  do  not  show  any  ground  for  the  interven- 
tion of  a  court  of  equity  to  supervise  or  direct  the  proceed- 
ings of  the  trustees.  They  state  the  facts  relating  to  the- 
incorporation  of  the  company,  the  approximate  value  and 
character  of  its  property,  the  amount  and  number  of  shares 
of  its  capital  stock,  the  names  of  the  stockholders  and  the 
number  of  shares  held  by  each,  the  forfeiture  of  its  charter 
as  aforesaid,  and  that  the  defendants  were  at  that  time  its 
directors.  They  then  proceed  to  state  that  when  this  suit 
was  begun  the  debts  of  the  corporation  amounted  to  ten 
thousand  dollars,  and  the  trustees  had  on  hand  seventeen 
thousand  dollars  in  money  of  the  corporation ;  that  they  did 
not  apply  the  funds  on  hand  to  the  payment  of  the  debts, 
nor  distribute  the  surplus  thereof  to  the  stockholders,  nor 
make  any  effort  to  find  a  buyer  for  the  real  property;  that 
plaintiff  did  not,  before  beginning  the  action,  demand  of  said 
trustees  that  they  wind  up  the  affairs  of  the  corporation 
and  distribute  the  property  thereof  to  the  stockholders, 
and,  further,  that  said  trustees  *'have  not  since  the  forfeiture 
of  the  charter  of  said  corporation  conducted  or  carried  on 
the  business  of  said  corporation,  and  said  trustees  have  not 
neglected  their  duties.    They  have  made  sales  of  personal 
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property  of  said  corporation,  for  cash,  which  they  now  have 
on  hand." 

The  finding  that  the  trustees  have  not  conducted  or  carried 
on  the  corporate  business  since  the  forfeiture,  was  apparently 
made  in  response  to  a  charge  in  the  complaint  that  since  the 
forfeiture  they  had  conducted,  and  still  continue  to  conduct, 
the  corporate  business  in  the  same  manner  as  before  the 
forfeiture,  with  the  intent  to  reinstate  the  corporate  exis- 
tence under  an  enabling  act  which  it  was  expected  would 
be  enacted  by  the  legislature,  and  that  this  was  done  with- 
out the  consent  of  the  plaintiff  or  his  assignor.  The  finding 
disposes  of  that  charge. 

There  is  also  a  finding  that  Amelie  A.  Rossi,  before  trans- 
ferring her  seven  shares  to  the  plaintiff,  had  requested  the 
trustees  to  convey  to  her  an  undivided  seven  one-hundredths 
of  the  real  property  of  the  corporation,  claiming  at  the  time 
that  the  personal  property  was  ample  for  the  payment  of 
the  corporate  debts  and  of  all  the  expenses  of  the  settlement 
of  its  affairs. 

It  does  not  appear  that  at  the  time  the  request  last  men- 
tioned was  made  the  trustees  had  sold  any  personal  prop- 
erty, or  had  on  hand  enough  money  to  pay  the  debts  and 
expenses.  Consequently,  even  if  we  assume  for  the  moment 
that  the  title  to  the  land  was  vested  in  the  trustees,  and  that 
a  conveyance  from  them  to  the  stockholders  was  necessary 
to  clothe  them  with  the  title,  the  finding  that  the  trustees 
have  not  neglected  their  duties  necessarily  implies  that  the 
affairs  of  the  company  were  not  then  in  a  condition  to  make 
it  their  present  duty  to  convey  the  title  to  the  stockholders, 
and  that  the  failure  to  convey  was  not  a  breach  of  their 
duty  as  trustees. 

The  amendment  of  1907  to  the  act  of  1905  (Stats.  1907, 
p.  746,  sec.  10a)  provides  that  upon  the  forfeiture  of  a  cor- 
porate charter  thereunder  the  directors  then  in  oflSce  "are 
deemed  to  be  trustees  of  the  corporation  and  stockholders 
.  .  .  and  have  full  power  to  settle  the  affairs  of  the  corpora- 
tion.'' It  also  gives  them  power  to  maintain  and  defend 
actions  pending  by  or  against  the  corporation  and  to  take 
all  legal  proceedings  necessary  to  fully  settle  the  corporate 
affairs,  and  provides  that  they  may  be  sued  by  any  person 
having  a  claim  against  the  corporation. 
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The  directors  of  a  corporation,  before  its  dissolution,  do 
not,  by  virtue  of  their  office,  hold  or  possess  any  title  to  or 
interest  in  the  property  of  the  corporation.  The  title  is 
wholly  vested  in  the  corporation.  The  above  statute  provid- 
ing that,  upon  forfeiture  of  the  charter,  the  directors  shall 
become  trustees  for  the  corporation  and  its  stockholders  to 
settle  its  affairs,  does  not  purport  to  invest  the  trustees  with 
any  title  to  the  property  formerly  belonging  to  the  cor- 
poration. They  get  by  the  forfeiture  nothing  more  than 
the  statute  gives  them,  and  that  is  merely  a  power  over  the 
property,  not  the  title.  The  corporation  having  ceased  to 
exist,  it  is  no  longer  capable  of  holding  the  title  or  the  pos- 
session; the  property  belongs  to  the  persons  who  were  its 
stockholders  at  the  time  it  ceased  to  be  a  corporation  (Have- 
meyer  v.  Superior  Court,  84  Cal.  362,  [18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627,  24  Pac.  121]),  and  the  right  of  possession 
passes  to  the  directors  by  force  of  the  statute  making  them 
trustees  to  settle  the  corporate  affairs,  since  such  right  must 
be  necessary  for  that  purpose. 

The  duties  of  the  trustees  are  measured  by  their  powers 
and  by  the  principles  of  law  and  equity  applicable  to  the 
conditions.  They  have  in  their  possession  property  belong- 
ing to  others,  they  are  bound  to  settle  the  affairs  of  the 
former  owner,  and  they  have  all  the  power  to  deal  with  and 
dispose  of  the  property  that  is  necessary  to  accomplish  that 
object.  The  interests  they  are  to  serve  are  the  interests  of 
the  stockholders  to  whom  the  property  belongs,  and  of  the 
creditors  of  the  defunct  corporation  whose  debts  constitute 
a  paramount  charge  upon  that  property.  The  forfeiture 
declared  by  the  statute  takes  place  instantly  upon  the 
failure  to  pay  the  license  tax  within  the  time  allowed.  It 
may  strike  the  corporation  dead  while  it  is  a  going  concern 
with  large  operations  or  contracts  in  process  of  completion 
which,  if  not  prosecuted  to  the  end,  may  entail  great  loss 
to  the  stockholders.  It  may  occur  while  debts  are  owing 
but  not  yet  due  or  payable.  The  property  may  be  in  a  con- 
dition reasonably  requiring  further  and  continued  work  for 
its  preservation  or  to  make  it  valuable.  The  obvious  pur- 
pose of  this  statute,  in  view  of  these  circumstances,  is,  as 
was  said  in  the  Havemeyer  case  above  cited,  "to  leave  the 
whole  matter  of  liquidation  and  distribution  to  the  exclu- 
sive control  of  the  directors  of  the  corporation  in  office  at 
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the  time  of  dissolution"  (p.  365),  and  to  render  it  unneces- 
sary and  improper  for  a  court  to  intervene  in  their  proceed- 
ings, or  to  supervise  the  same  in  any  particular,  unless  they 
are  guilty  of  ''neglect  of  duty  or  abuse  of  power"  (p.  367). 
In  order  to  justify  the  interference  of  a  court,  says  the  su- 
preme court  of  Alabama,  the  mere  fact  of  dissolution,  or 
forfeiture  of  the  charter,  is  not  enough;  the  facts  appearing 
"must  be  of  a  character  to  show  that  the  trustees  are  in- 
competent, or  unfaithful,  or  are  mismanaging  the  property 
to  the  injury  of  the  complainant,  or  are  without  power  and 
authority  to  subserve  some  peculiar  interest  or  right  of  the 
party  complaining  and  that  he  is  being  injured  thereby." 
(Weatherly  v.  Capital  etc.  Co.,  115  Ala.  172,  [22  South. 
142].)  This  language  was  used  with  reference  to  an  ap- 
plication for  the  appointment  of  a  receiver  to  take  charge 
of  and  administer  the  corporate  assets,  as  also  was  the  lan- 
guage in  the  Havemeyer  case,  but  the  same  principles  apply 
to  any  application  for  the  intervention  of  the  judicial  power 
to  supersede,  supervise,  or  control  the  powers  conferred  by 
the  statute  upon  the  trustees. 

It  was  not  a  necessary  part  of  the  statutory  duty  of  the 
trustees  to  find  a  buyer  for  the  land,  or  to  sell  the  same,  other- 
wise than  in  order  to  settle  the  corporate  affairs.  If  they 
had  money  to  pay  all  debts  and  expenses  and  all  other  cor- 
porate affairs  were  disposed  of,  it  would  be  no  abuse  of  their 
discretion  if  they  merely  delivered  the  possession  of  the  land 
to  the  stockholders  as  tenants  in  common  according  to  their 
interests,  leaving  them  to  do  with  it  what  they  pleased. 
The  fact  that  they  did  not  look  for  a  buyer  is  not,  of  itself, 
a  breach  of  duty.  It  must  also  appear,  in  order  to  justify 
judicial  interference  to  order  a  sale,  that  the  interests  of 
the  parties  and  the  settlement  of  the  corporate  affairs  re- 
quired a  sale.    This  does  not  appear. 

As  to  the  finding  that  the  trustees  did  not  distribute  to 
the  stockholders  the  excess  of  the  money  in  their  hands  over 
the  debts,  it  is  to  be  observed  that  there  is  no  finding  that 
the  debts  were  then  due  or  payable,  or  that  the  excess  would 
not  be  necessary  to  pay  the  expenses  of  carrying  on  the  af- 
fairs to  that  date  and  of  settlement.  Also  that  even  if  this 
were  a  dereliction  of  duty,  it  would  not  authorize  the  subse- 
quent proceedings  and  orders  for  a  sale,  but  only  an  order 
directing  the  distribution  of  the  surplus. 
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The  respondents  rely  on  the  decision  of  the  supreme  court 
of  the  United  States  in  Mason  v.  Pewdbic  M.  Co.,  133  U.  S. 
58,  [33  L.  Ed.  524,  10  Sup.  Ct.  Eep.  224],  to  the  effect  that 
the  rights  of  a  stockholder  in  the  corporate  assets,  upon  the 
dissolution,  do  not  differ  from  those  of  each  partner,  on  a 
dissolution,  to  have  the  partnership  property  converted  into 
money  by  a  sale,  even  though  a  sale  may  not  be  necessary 
to  pay  the  debts.  The  remark  was  made  in  the  course  of 
discussion  and  with  reference  to  facts  unlike  those  of  the 
case  at  bar.  There  the  corporation  had  dissolved  by  ex- 
piration of  its  charter.  The  directors  in  office  had  disre- 
garded this  fact,  had  carried  on  the  business  of  the  corpora- 
tion for  eleven  months,  had  levied  and  collected  an  assessment 
of  eighty-eight  thousand  dollars  on  the  stock,  and  in  pur- 
suance of  a  vote  of  the  holders  of  a  majority  of  the  stock 
were  about  to  transfer  all  the  property  to  a  new  company 
with  the  intent  to  compel  the  minority  stockholders  to  ex- 
change their  stock  for  a  like  amount  of  stock  in  the  new 
company,  without  their  consent  and  against  their  will.  The 
suit  was  by  the  minority  stockholders  to  enjoin  this  trans- 
fer and  the  proceedings  to  that  end,  to  have  a  receiver 
appointed,  and  to  compel  a  settlement  of  the  corporate  affairs. 
In  such  case  it  is  doubtless  true  that  the  stockholders  might 
ask  for  and  obtain  an  order  for  a  sale  of  the  property. 
The  decision  is  authority  for  the  proposition  that  neither 
the  trustees  nor  the  majority  stockholders  can  compel  the 
minority  to  join  in  the  formation  of  a  new  corporation 
and  transfer  their  shares  to  it,  but  it  is  not  applicable  to 
the  point  under  discussion.  The  trustees  there  were  acting 
in  violation  of  the  duties  of  their  trust.  The  ca^e  is  not 
applicable  here. 

The  consequence  of  these  conclusions  is  that  the  interlocu- 
tory judgment  and  all  the  subsequent  proceedings  and  orders 
are  unsupported  by  the  facts  and  without  authority.  On 
the  facts  found  the  judgment  should  have  been  for  the  de- 
fendants. 

The  briefs  discuss  at  length  the  question  whether  or  not 
it  was  within  the  power  of  the  trustees  to  relieve  the  cor- 
poration from  the  forfeiture  and  reinstate  it  as  a  corpora- 
tion, without  the  consent  of  all  the  stockholders,  by  paying 
the  license  taxes,  as  provided  in  the  amendment  of  section 
6  of  the  act,  which  took  effect  August  10,  1913,  after  the 
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entry  of  the  interlocutory  judgment.  (Stats.  1913,  p.  513.) 
A  supplemental  answer  was  filed  by  appellants  alleging  such 
reinstatement.  The  conclusions  we  have  reached  render  it 
unnecessary  to  consider  this  question. 

The  orders  appealed  from  are  reversed  and  the  interlocu- 
tory judgment  and  all  subsequent  proceedings  vacated. 

Sloss,  J.,  and  Lawlop,  J.,  concurred. 


[S.  P.  No.  6826.    In  Bank.— December  16,  1916.] 

iJOHN  LEWIS  GILL,  Appellant,  v.  SOUTHEEN  PACIFIC 
COMPANY,  a  Corporation,  Respondent. 

Appeal  —  Substitution  of  Attorneys  —  Presumption  of  Proof  of 
Notice  op  Motion. — On  an  appeal  from  an  order  refusing  to  vacate 
an  order  for  the  substitution  of  attorneys,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary  in  the  record,  that  upon  the 
hearing  of  the  motion  for  the  substitution,  proof  was  made  in  the 
trial  court  that  due  notice  of  the  motion  had  been  given  to  the 
original  attorney. 

Id. — NONRECEIPT  OF   NOTICE — ABSENCE   OF   EVIDENCB  OF   NONMAIUNG. — 

Where  the  original  attorney  resided  in  a  county  other  than  the  one 
in  which  the  action  was  pending,  evidence  merely  that  he  did  not 
receive  notice  of  the  motion  is  not  sufficient  to  overcome  the  pre- 
sumption, if  the  record  is  silent  upon  the  question  whether  or  not 
such  notice  was  deposited  in  the  mail. 
Id. — Settlement  of  Action  by  Substituted  Attorney  —  Failure  of 
Former  Attorney  to  Sanction. — ^A  plaintiff,  having  chosen  a  new 
attorney  and  having  procured  an  order  substituting  him  in  place  of 
the  old,  and  served  notice  of  the  substitution  on  the  attorney  of  the 
defendant,  and  having  proceeded  thereupon  with  his  new  attorney 
to  make  a  settlement  of  the  cause  with  the  defendant,  may  not  there- 
after ask  to  have  the  settlement  set  aside  on  the  ground  that  it  was 
not  sanctioned  by  the  former  attorney,  and  support  this  claim  by 
showing  that  the  order  of  substitution  was  made  without  due  notice 
to  the  former  attorney.  In  the  absence  of  fraud,  the  plaintiff 
should  be  bound  by  such  a  contract  and  the  defendant  protected 
therein. 

Id. — Inadequacy  of  Consideration  for  Settlement  —  Absence  of 
Fraud. — In  the  absence  of  other  elements  of  fraud  in  making  a  set- 
tlement of  an  action  for  damages  for  personal  injuries,  the  dismissal 
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of  the  actian  bj  the  plaintiff  in  punuance  thereof  will  not  be  set 
aside  merelj  on  a  showing  that  the  consideration  paid  the  plaintiff 
for  the  settlement  was  small  and  inadequate,  if  such  inadequacy 
was  not  such  as  to  shock  the  conscience. 
lb. — ^Vaud  Contract  of  Settlement  —  Judgment  not  Bevebsed  fob 
Mere  Irregularities  in  Procedure. — A  judgment  dismissing  an  ac- 
tion in  pursuance  of  a  valid  contract  for  the  settlement  thereof  will 
not  be  vacated  for  mere  irregularities  in  procedure.  Such  a  case  is 
a  proper  one  for  the  application  of  section  4%  of  article  VI  of  the 
constitution,  providing  that  no  judgment  shall  be  reversed  unless 
upon  a  consideration  of  the  whole  record  the  court  is  of  the  opinion 
that  there  has  been  a  miscarriage  of  justice  in  the  court  below. 

APPEALS  from  certain  orders  of  the  Superior  Court  of 
Contra  Costa  County.    A.  J.  Buckles,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Randall  &  Bartlett,  for  Appellant. 

M.  B.  Jones,  for  Respondent 

SHAW,  J. — ^In  the  year  1909,  the  plaintiff  began  an  action 
against  the  defendant  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  because  of  the  negligence  of  the 
defendant.  An  amended  complaint  was  filed,  to  which  a 
demurrer  was  interposed  and  the  cause  was  pending  await- 
ing action  upon  the  demurrer.  Paul  C.  Dormitzer  was  the 
attorney  for  the  plaintiff  and  M.  B.  Jones  was  the  attorney 
for  the  defendant.  On  September  1,  1911,  on  motion  of 
the  plaintiff,  the  superior  court  made  an  order  substituting 
L.  P.  Tormey  as  attorney  for  the  plaintiff  instead  of  said 
Dormitzer.  Notice  of  this  substitution  was  duly  served  upon 
Jones.  Thereafter  Tormey  and  the  plaintiff  effected  a  set- 
tlement of  the  case  with  an  agent  of  the  defendant  whereby 
the  plaintiff  agreed  to  accept  five  hundred  dollars  in  full  set- 
tlement thereof.  The  money  was  paid  and  a  release  executed. 
In  pursuance  of  this  settlement,  on  January  18,  1912,  by  an 
order  directed  to  the  clerk  and  filed  in  the  action  the  plaintiff 
dismissed  the  action. 

In  March  following  the  plaintiff  filed  and  served  a  so-called 
"motion"  for  relief  as  follows:  First,  to  vacate  the  order  of 
substitution  of  the  attorneys  aforesaid ;  second,  to  vacate  and 
set  aside  the  compromise  and  settlement  above  mentioned; 
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third,  to  vacate  and  set  aside  the  said  dismissal  of  the  action ; 
and,  fourth,  for  judgment  in  favor  of  the  plaintiflf  upon 
the  pleadings  for  the  amount  prayed  for  in  the  complaint. 
Afterward  the  matter  was  brought  on  for  hearing,  and  there- 
upon the  court  made  its  order  denying  respectively  the  appli- 
cation to  set  aside  the  substitution,  the  application  to  set 
aside  the  settlement  and  compromise,  the  application  to  vacate 
the  dismissal  and  the  motion  for  judgment  on  the  pleadings. 
The  plaintiff  has  appealed  from  the  order  denying  the  appli- 
cation to  set  aside  the  dismissal,  and  denying  the  application 
to  set  aside  the  settlement  and  compromise.  The  notice  of 
appeal  does  not  specify  any  other  part  of  the  order,  but  there 
U  added  to  the  specifications  aforesaid  the  statement  that 
"said  plaintiff  appeals  from  each  and  every  part  of  said 
order  and  ruling  as  well  as  from  the  whole  thereof.'* 

It  is  extremely  doubtful  if  this  notice  can  be  considered 
as  a  sufficient  notice  of  appeal  from  the  order  refusing  to 
vacate  the  substitution  proceedings.  The  plaintiff  himself, 
in  his  proposed  bill  of  exceptions,  which  was  settled  by  the 
court,  recites  that  he  has  filed  his  notice  of  appeal  from  the 
order  denying  the  motion  to  set  aside  the  dismissal  and  from 
the  order  denying  the  motion  to  set  aside  the  settlement. 
Admitting,  however,  that  it  may  be  considered  as  an  appeal 
from  the  first  order  mentioned,  the  record  does  not  show 
that  the  order  was  erroneous,  so  far  as  the  plaintiff  is  con- 
cerned. The  bill  of  exceptions  does  not  purport  to  contain 
all  or  any  of  the  evidence  introduced  on  the  hearing  of  the 
motion  to  substitute  attorneys.  The  order  of  substitution 
recites  that  it  was  made  on  motion  of  the  plaintiff  in  person 
in  open  court.  This  is  not  disputed.  Neither  the  defendant 
nor  its  attorney  were  present,  nor  was  any  notice  given  to 
them  of  the  hearing  of  said  motion.  The  only  objection 
made  to  the  validity  of  the  order  is  that  it  does  not  appear 
that  any  notice  of  the  time  and  place  of  the  hearing  of  such 
motion  was  given  to  Dormitzer.  Dormitzer  filed  an  affidavit 
stating  that  he  received  no  such  notice.  The  case  was  pend- 
ing in  Contra  Costa  County,  where  plaintiff  resided,  and 
Dormitzer  resided  and  had  his  office  in  Los  Angeles  County. 
Nearly  a  month  prior  to  the  making  of  the  order  of  substitu- 
tion the  plaintiff  mailed  a  letter  to  him  stating  that  his  future 
services  were  dispensed  with.  He  does  not  deny  that  he 
received  this  letter.    There  is  nothing  in  the  record  to  show 
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that  upon  the  hearing  of  the  motion  to  change  attorneys  the 
court  did  not  have  proof  that  due  notice  of  the  motion  had 
been  given  to  Dormitzer.  The  presumption  is  that  such  proof 
was  duly  made.  The  only  evidence  to  the  contrary  is  that 
he  did  not  receive  such  notice.  Upon  the  deposit  of  such 
notice  in  the  mail,  properly  addressed,  the  service  thereof 
would  be  complete.  (Code  Civ.  Proc,  sec.  1013.)  The 
record  is  silent  upon  the  question  whether  or  not  such  notice 
was  deposited.  The  presumption  that  the  fact  was  estab- 
lished must  therefore  prevail. 

Furthermore,  this  proceeding  for  substitution  was  one  in 
which  the  defendant  had  no  direct  interest.  The  plaintiff 
had  the  absolute  right  to  change  his  attorney  and  to  have 
the  one  he  preferred  substituted  as  the  attorney  of  record. 
{Gage  v.  Atwater,  136  Cal.  170,  172,  [68  P^c.  581].)  The 
only  person  who  is  entitled  to  notice  of  the  motion  for  sub- 
stitution is  the  attorney  first  employed.  Where  a  plaintiff 
has  obtained  a  substitution  without  suflScient  notice  to  the 
attorney,  such  attorney  may  object  to  the  substitution  and 
have  the  same  set  aside.  So,  also,  the  defendant  if  he  learns 
of  such  defective  notice  or  want  of  notice  may  perhaps  have 
the  order  avoided.  But  we  know  of  no  authority  for  the 
proposition  that  the  plaintiff,  having  chosen  another  attorney 
and  having  procured  an  order  substituting  a  jiew  attorney 
in  the  place  of  the  old,  and  having  proceeded  thereupon  with 
his  new  attorney  to  make  a  settlement  of  the  cause  with  the 
defendant,  may  thereafter  ask  to  have  the  settlement  set 
aside  on  the  ground  that  it  was  not  sanctioned  by  the  former 
attorney  and  support  this  claim  by  showing  that  the  order  of 
substitution  was  made  without  due  notice  to  such  former 
attorney.  In  the  absence  of  fraud,  reason  and  good  sense 
demand  the  rule  that  the  plaintiff  should  be  bound  by  such  a 
contract  and  the  defendant  protected  therein.  The  order  was 
made  and  was  regularly  entered  of  record.  The  defendant's 
attorney  was  served  with  notice  thereof  as  provided  in  sec- 
tion 285  of  the  Code  of  Civil  Procedure.  Nothing  appeared 
of  record  to  impeach  its  validity.  The  defendant's  attorney 
had  the  right  to  recognize  the  new  attorney  and  proceed  to 
deal  with  him,  at  least  so  long  as  he  had  no  information  to 
impugn  the  validity  of  the  order.  The  want  of  any  recital 
of  the  giving  of  notice  to  the  former  attorney  did  not  affect 
its  validity  nor  put  him  on  inquiry.     It  was  not  incumbent 
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on  him  to  examine  the  record  and  make  inquiries  to  learn  of 
the  lack  of  notice  not  apparent  upon  the  face  of  the  order. 
In  view  of  the  fact  that  the  plaintiflp  himself  recognized  the 
new  attorney  and  advised  with  him  regarding  the  settlement, 
the  defendant  and  its  attorney  had  a  right  to  presume  that 
the  order  was  regularly  made.  Moreover,  this  presumption 
attends  the  order  of  the  superior  court  when  presented  to 
this  court  for  review  upon  appeal  and  it  is  incumbent  upon 
the  appellant,  in  order  to  procure  a  reversal,  to  overcome  the 
presumption  by  affirmative  proof  in  the  record  to  the  effect 
that  no  such  notice  was  given.  As  we  have  seen,  the  record 
fails  to  contain  such  proof.  From  all  these  considerations  we 
are  satisfied  that  the  order  appealed  from,  so  far  as  it  rests 
upon  the  validity  of  the  change  of  attorneys,  must  be  con- 
sidered upon  the  theory  that  the  change  was  regularly  made. 
This  being  the  case,  there  was  no  ground  for  the  claim  that 
the  court  below  should  have  vacated  the  order  of  dismissal. 

There  was  no  evidence  of  fraud  in  making  the  settlement. 
The  money  agreed  upon  was  paid  by  the  defendant  and 
accepted  by  the  plaintiff.  He  has  neither  returned  it  nor 
offered  to  return  it.  The  only  statement  in  the  record  tend- 
ing to  establish  fraud  is  that  of  the  plaintiff  and  his  former 
attorney,  Dormitzer,  that  the  consideration  paid  was  small 
and  inadequate.  These  statements  are  mere  matters  of  opin- 
ion, not  binding  upon  the  court  below,  and  they  are  directly 
denied  by  the  affidavit  on  behalf  of  the  defendant.  Even 
if  true,  it  is  well  settled  that  inadequacy  of  consideration 
alone,  at  least  unless  such  as  to  shock  the  conscience,  does 
not  constitute  or  establish  fraud.  (2  Pomeroy's  Equity 
Jurisprudence,  sec.  926.)  There  is  no  proof  of  any  advan- 
tage whatever  having  been  taken  of  the  plaintiff.  In  the 
course  of  the  negotiations  for  settlement  he  consulted  several 
attorneys.  The  defendant's  attorney  persistently  refused  to 
advise  him  in  the  matter.  After  consulting  with  such  attor- 
neys as  he  desired  he  voluntarily  accepted  the  offer  made  by 
the  defendant's  agent.  No  reason  appears  why  it  should  not 
have  been  confirmed  by  the  court  if  the  matter  had  come 
before  it  on  the  merits.  Under  these  circumstances  it  would 
be  idle  to  vacate  the  proceedings  even  if  there  were  irregu- 
larities sufficient  for  that  purpose.  A  judgment  will  not  be 
vacated  for  irregularity  in  procedure  if  it  appears  that  upon 
the  merits  it  was  just  and  right.    The  party  applying  for 
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such  relief  must  show  that  he  would  be  injured  if  the  judg- 
ment is  allowed  to  stand.  (Preston  v.  HUl,  38  Cal.  686; 
Collins  V.  Scott,  100  Cal.  446,  [34  Pac.  1085] ;  Parsons  v. 
Wets,  144  Cal.  410,  417,  [77  Pac.  1007].)  It  is  a  proper 
case  for  the  application  of  section  4^^,  article  VI,  of  the  con- 
stitution, providing  that  no  judgment  shall  be  reversed  unless 
upon  a  consideration  of  the  whole  record  the  court  is  of  the 
opinion  that  there  has  been  a  miscarriage  of  justice  in  the 
court  below. 
The  orders  appealed  from  are  affirmed. 

Sloss,  J.,  Melvin,  J.,  Lorigan,  J.,  Henshaw,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 


[Sac  No.  2293.    Department  Two.—December  18,  1916.] 

A.  J.  TRICE,  Administrator,  etc..  Respondent,  v.  SOUTH- 
ERN PACIFIC  COMPANY  (a  Corporation),  Appellant. 

Kbqligence — ^Death  of  BaUiBoa])  Bbakeican — Collapse  of  Gabt— Ac- 
tion Under  Federal  Employers'  Liabilitt  Act — Proximate  Cause 
of  Death. — ^Under  the  Federal  Employers'  Liability  Act,  which 
makes  employers  liable  in  damages  to  their  employees  for  injury  or 
death  resulting  by  reason  of  any  defect  or  insufficiency  due  to  negli- 
gence in  its  ears,  etc.,  a  railroad  corporation  cannot  be  held  liable 
for  the  death  of  an  experienced  brakeman  while  engaged  in  switch- 
ing some  of  the  cars  composing  his  train,  from  the  collapse  of  one 
of  such  ears,  where  such  car  was  shown  to  have  been  regularly  and 
duly  inspected,  suitable  and  efficient  for  the  character  of  work  for 
which  it  was  employed,  and  that  its  collapse  was  due  to  a  violent 
collision  caused  by  the  negligence  of  the  deceased. 

Id. — ^Proximate  Cause  of  Injury. — If  injury  has  resulted  in  conse- 
quence of  a  certain  unlawful  act  or  omission,  but  only  through  or  by 
means  of  some  intervening  cause,  from  which  last  cause  the  injury 
followed  as  a  direct  and  immediate  consequence,  the  law  will  refer 
the  damage  to  the  last  or  proximate  cause,  and  refuse  to  trace  it 
to  that- which  was  more  remote. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County,  and  from  an  order  denying  a  new  trial.  L.  W. 
Fulkerth,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

George  P.  Buck,  for  Appellant. 

Hatton  &  Scott,  and  Gushing  &  Gushing,  for  Respondent. 

HENSHAW,  J. — Asa  Philip  McParling  was  an  experi- 
enced brakeman  in  the  employ  of  the  appellant.  He  met  his 
death  while  in  that  employ  under  circumstances  hereinafter 
to  be  narrated,  and  his  administrator  brought  this  action  to 
recover  damages  from  the  defendant  for  having  through  its 
negligence  occasioned  his  death.  The  complaint  charged  that 
the  deceased  at  the  time  he  met  his  death  was  a  brakeman  on 
a  freight  train,  which  train  was  composed  of  a  steam  loco- 
motive and  about  twenty  railroad  cars,  some  of  which  were 
flat-cars  and  others  of  which  were  box-cars;  that  when  this 
train  arrived  at  Thalheim  it  became  necessary  to  switch 
some  of  the  cars  composing  the  freight  train  from  the  main 
track  to  a  side  or  spur  track,  and  in  this  switching  deceased 
was  called  upon  to  assist  and  did  assist;  that  while  the  de- 
ceased was  in  the  performance  of  his  duty  as  such  brakeman, 
and  while  the  railroad  cars  were  so  being  switched,  one  of  the 
box-cars  forming  a  part  of  the  freight  train  ''collapsed  and 
became  a  complete  wreck,  and  a  portion  of  said  box-car  and 
the  contents  of  said  box-car,  were  precipitated  on  to  one  of 
the  flat-cars  which  formed  a  part  of  the  train,  and  which  flat- 
car  was  immediately  ahead  of  and  coupled  to  the  box-car." 
The  deceased  "was  on  said  flat-car  performing  his  duties  as 
such  brakeman  at  the  time  the  said  box-car  collapsed;  that 
portions  of  said  box-car  and  a  portion  of  the  contents  of  said 
box-car,  were  precipitated  upon  and  fell  upon  said  Asa  Philip 
McFarling,"  causing  the  injuries  which  resulted  in  his  death. 
The  gravamen  of  the  charge  of  negligence  is  '*that  said  box- 
car which  collapsed  and  became  a  wreck  as  aforesaid,  was 
not  properly  or  safely  constructed,  but  was  defectively  and 
insufficiently  constructed,  due  to  the  negligence  of  said  de- 
fendant ;  that  said  box-car  was  constructed  of  wood,  and  that 
the  beams  which  formed  the  framework  of  said  box-car  were 
wooden  beams,  and  that  the  beams  which  extended  from 
the  front  end  of  said  box-car  to  the  rear  end  of  said  box-car 
were  wooden  beams,  and  that  on  said  twenty-second  day  of 
April,  1913,  said  wooden  beams  which  formed  the  framework 
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of  said  box-car  were  defective  and  insufficient,  due  to  the 
negligence  of  defendant,  and  were  not  of  sufficient  strength 
to  enable  said  box-car  to  withstand  the  aforesaid  running 
and  operation  and  use  of  said  box-car  by  said  defendant  on 
said  twenty-second  day  of  April,  1913,  and  that  said  box-car 
by  reason  of  the  manner  of  its  construction,  and  by  reason 
of  the  material  used  in  its  construction,  was  a  weak  and 
unsafe  and  unfit  car  to  be  run  and  to  be  operated  and  used 
by  defendant  as  aforesaid,  and  that  on  the  twenty-second  day 
of  April,  1913,  said  box-car  was  old  and  worn  out,  and  was, 
due  to  the  negligence  of  defendant,  defective  and  insufficient ; 
and  that  by  reason  of  its  said  weak  and  defective  construction, 
and  by  reason  of  its  said  age,  and  by  reason  of  its  being  so 
worn  out,  said  box-car,  on  said  twenty-second  day  of  April, 
1913,  was,  due  to  the  negligence  of  defendant,  wholly  de- 
fective and  insufficient  and  wholly  unsafe  and  unfit  to  be 
run  and  operated  by  defendant  as  aforesaid,  and  was  wholly 
defective,  insufficient,  unfit,  and  unsafe  to  be  used  for  the 
purposes  for  which  the  same  was  being  used  as  aforesaid 
by  defendant  at  the  time  of  its  said  collapse  and  of  its  be- 
coming a  wreck  as  aforesaid;  and  that  owing  to  its  unsafe, 
unfit,  worn  out,  defective,  and  insufficient  condition  said  box- 
car on  said  twenty-second  day  of  April,  1913,  was  not  a  fit 
or  proper  or  safe  car  to  be  run  and  operated  as  aforesaid 
and  to  be  used  for  the  purposes  for  which  it  was  being  used 
by  defendant  at  the  time  said  box-car  collapsed  and  became 
a  wreck  as  aforesaid;  that  said  unsafe,  unfit,  worn  out,  de- 
fective, and  insufficient  condition  of  said  box-car,  on  said 
twenty-second  day  of  April,  1913,  was  due  to  the  negligence 
of  said  defendant." 

This  complaint  would  lead  to  the  belief  that  the  box-car 
in  question  was  so  old,  so  rotten,  and  so  defective  that  it 
collapsed  in  the  ordinary  operation  of  switching.  The  uncon- 
tested facts,  however,  disclose  the  following:  The  freight 
train,  of  the  crew  of  which  McFarling  was  head  brakeman, 
was  composed  of  the  locomotive,  followed  by  six  freight-cars. 
This  train  had  picked  up  seven  maintenance  of  way  cars, 
which  were  to  be  switched  on  to  a  spur-track  near  Thalheim. 
These  maintenance  of  way  cars  were  construction  cars  with 
the  usual  materials,  tools,  and  equipment  to  do  track  work. 
The  seven  cars  comprised,  in  order,  two  fiat-cars  loaded  with 
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lumber,  one  box-car  which  carried  tools,  appliances,  and 
cement,  two  bunk-cars,  a  dining-car,  and  a  water-tank  car. 
Approaching  Thalheim,  where  these  maintenance  of  way  cars 
were  to  be  sidetracked,  McFarling  rode  on  the  engine  with 
the  fireman  and  engineer  and  his  f ellow-brakeman  Bays,  and 
the  method  of  switching  the  maintenance  of  way  cars  was 
agreed  upon.  But  little  discussion  was  required,  for  the  men 
were  experienced  in  railroad  work,  and  the  method  adopted 
was  a  usual  one.  It  was  as  follows:  The  train  was  stopped 
some  distance  before  it  reached  the  switch.  In  the  pic- 
turesque language  of  the  trainmen,  it  was  then  *'bled  out"; 
that  is  to  say,  the  compressed  air  operating  the  air-brakes 
was  released.  While  this  was  being  done  McFarling,  as  head 
brakeman,  was  charged  with  the  duty  of  operating  the  switch, 
and  in  the  performance  of  that  duty  he  walked  to  this  switch 
and  tested  it.  Finding  it  in  working  order  he  threw  the 
switch  so  that  the  engine  would  leave  the  main  line  track 
and  run  on  to  it,  the  plan  being  thus  to  run  the  engine  and 
the  regular  freight-cars  on  to  the  switch.  When  they  were 
safely  thereon  the  switch  was  to  be  thrown  back  and  the 
maintenance  of  way  cars  following,  under  the  impetus  given 
to  them,  were  to  pass  ahead  on  the  main  line  track.  The 
engine  would  then  back  on  to  the  main  line  track,  go  forward 
and  take  hold  of  the  maintenance  of  way  cars,  back  with 
them  down  the  main  line  track  until  they  cleared  the  switch, 
which  again  would  be  thrown  so  that  the  maintenance  of  way 
cars  could  be  pushed  on  to  the  spur-track,  after  which  the 
regular  freight  train  on  the  main  line  track  would  pursue 
its  way.  When  McFarling  found  the  switch  in  working 
order,  and  had  set  it  so  as  to  connect  with  the  spur-track,  he 
"gave  a  high  ball,"  or  a  signal  to  the  train  crew  that  all  was 
in  order  for  them  to  make  this  flying  switch.  The  engineer 
started  the  train.  It  was  under  suflScient  momentum  to  carry 
the  maintenance  of  way  cars  on  the  main  line  track  past  the 
switch.  He  gave  the  train  * 'slack,"  or  checked  its  momentum 
for  a  moment,  so  that  the  brakeman  stationed  between  the 
regular  freight-cars  and  the  maintenance  of  way  cars  could 
**get  the  pin,"  or  uncouple  the  latter  cars  from  the  former. 
This  was  done.  The  engine,  with  the  regular  freight-cars, 
then  shot  more  rapidly  ahead,  made  the  switch  and  passed 
on  to  it  It  was  the  duty  of  McFarling,  in  control  of  the 
switch,  when  the  last  of   these  cars   had   thus  successfully 


Digitized  by 


Google 


Dec.  1916.]       Trice  v.  Southern  !Pacific  Co.  93 

passed  on  to  the  switch,  to  throw  the  switch  so  that  the 
maintenance  of  way  cars  should  continue  on  the  main  track. 
There  was  time  and  opportunity  to  perform,  this  ordinary 
act  of  switching.  His  fellow-brakeman,  Bays,  who  had  un- 
coupled the  train,  and  who  had  changed  his  position  from  the 
front  end  of  the  first  maintenance  of  way  car  to  the  rear  end 
of  that  car,  looked  at  McFarling  as  these  cars  were  approach^ 
ing  the  switch,  saw  that  McFarling  had  thrown  the  switch 
but  partly  over,  that  he  seemed  to  hesitate  as  if  confused,  and 
threw  it  back  to  its  former  position.  Bays  had  never  seen 
him  act  in  that  way  before.  Why  McFarling  did  not  com- 
pletely throw  the  switch  is  not  known.  He  had  just  tested 
it  and  it  was  in  working  order,  as  evidenced  by  the  fact 
that  the  engine  and  freight-cars  had  passed  over  it.  Whether 
be  thought  he  had  completely  thrown  the  switch  until  it 
was  too  late  for  him  to  correct  his  mistake  will  never  be 
known,  but  the  unquestioned  fact  is  that  the  switch  was  not 
thrown,  and  the  maintenance  of  way  cars  proceeded  to  follow 
the  freight  train  on  to  the  spur-track.  Bays,  on  a  flat-car, 
realizing  that  a  collision  was  inevitable,  '' cinched  his  brake 
up,"  and  jumped.  The  conductor,  upon  the  top  of  one  of 
the  rearward  box-cars,  also  recognizing  the  inevitableness  of 
the  collision,  and  unable  to  jump,  braced  himself  to  meet  it 
as  well  as  possible.  McFarling,  who  was  in  a  place  of  perfect 
safety  at  his  post  of  duty  at  the  switching  point,  sprang  on 
to  the  rear  end  of  the  second  flat-car,  immediately  behind 
which  was  the  box-car  containing  tools,  cement,  etc.  He  did 
this  apparently  for  the  purpose  of  setting  the  brake  on  the 
flat-car.  He  was  seen  at  the  brake.  The  collision  came. 
The  drawhead  of  the  box-car  rose  over  the  drawhead  of  the 
fiat-car,  and  McFarling  was  found  with  the  upper  part  of  his 
body  on  the  box-car  and  crushed  from  the  waist  down  between 
the  end  sills  of  the  two  cars.  These  end  siUs  were  checked 
and  splintered  but  not  broken,  but  the  side  sills  or  girders 
of  the  box-car  gave  way  and  the  car  "buckled."  A  part  of 
the  roof,  the  forward  end,  and  some  of  the  contents  of  the 
car  were  projected  on  to  the  flat-car.  When  the  cars  were 
separated  McFarling 's  body  fell  to  the  ground,  and  with  it 
a  small  portion  of  the  front  end  of  the  box-car  and  some  of 
the  material  that  was  in  it.  There  is  some  general  testimony 
in  the  record  taken  from  the  evidence  given  by  one  of  the 
trainmen  at  the  coroner's  inquest,  to  the  effect  that  when  the 
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box-car  buckled  it  fell  on  the  end  of  the  flat-car  where  Mc- 
Farling  was  standing  **and  just  smashed  him.'*  But  the 
detailed  and  specific  evidence  is  that  his  body  was  caught 
between  the  ends  of  the  flat-car  and  the  box-car — ^their  sills — 
and  his  mortal  injuries  came  from  this  crushing  at  and  below 
the  waist  line.  The  upper  part  of  his  body,  which  would 
have  been  the  first  to  sustain  injury  from  anything  falling 
from  above,  was  lying  against  the  end  of  the  flat-car,  unin- 
jured. Such  is  the  testimony  of  plaintiff's  witness,  the  county 
physician  of  Stanislaus  County,  who  made  the  official  exam- 
ination of  the  body  of  the  deceased  and  testified  to  its  con- 
dition at  the  coroner's  inquest  and  at  the  trial. 

Concerning  the  car,  witnesses  for  the  plaintiff  testified  that 
they  examined  the  side  girders  of  the  car  where  they  had 
been  fractured  by  the  buckling  of  the  car,  and  found  the 
wood  to  be  rotten ;  that  is  to  say,  there  were  streaks  of  rotten 
or  **punky"  wood.  This  defect  did  not  show  from  the  out- 
side. "I  say,  from  the  general  appearance  outside  it  didn't 
appear  so  much  decayed,  until  you  pierced  a  hole  in  and 
there  was  places  I  put  the  tool  in  an  inch  and  an  inch  and 
a  half  and  it  would  bring  out  rotten  wood."  Defendant 
showed  that  the  car  was  one  of  the  older  type  of  its  freight- 
cars,  which  for  lack  of  size  and  capacity  for  profitable  use 
in  the  business  had  been  turned  over  to  the  use  of  the  main- 
tenance of  way  department.  A  complete  record  of  its  service* 
during  the  year  previous  to  the  accident  was  given.  It  was 
shown  that  it  was  in  regular  and  constant  service,  and  had 
stood  up  under  this  regular  and  constant  service,  and  had 
becD  regularly  inspected  by  defendant's  competent  car  in- 
spector but  a  short  time  before  the  accident.  There  was 
conflicting  testimony  to  that  offered  by  plaintiff,  to  the  effect 
that  the  girders  were  sound  and  in  good  condition.  But 
aside  from  this  there  was  the  positive  and  uncontradicted 
testimony  that  the  pressure  exerted  by  this  collision  was  of 
one  million  pounds,  and  that  the  longitudinal  sills  or  girders 
of  the  car  made  of  Oregon  pine,  as  they  were,  would  have 
given  way,  even  if  perfectly  sound,  under  a  pressure  of 
approximately  two  hundred  thousand  pounds. 

This  action,  as  has  been  said,  is  brought  under  the  Federal 
Liability  Act.  That  act  provides  that  employers  shall  be 
liable  to  their  employees  in  damages  "for  injury  or  death 
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resulting  ...  by  reason  of  any  defect  or  insuflBciency,  due 
to  its  negligence,  in  its  cars,  etc."  The  evidence  has  been 
sufficiently  set  forth.  Wherein  can  it  be  said  that  that  evi- 
dence shows  that  McFarling  met  his  death  by  reason  of  a 
defect  due  to  defendant's  negligence  in  its  car?  The  car, 
it  was  shown,  had  been  regularly  and  duly  inspected.  The 
car,  it  was  proved,  was  suitable  and  efficient  for  the  character 
of  work  for  which  it  was  employed.  The  injury,  it  is  estab- 
lished, did  not  arise,  as  indicated  from  the  tdlegations  of  the 
complaint,  by  a  collapse  of  the  car  while  it  was  being  switched. 
It  arose  as  the  result  of  a  use  to  which  it  was  never  in  con- 
templation that  the  car  should  be  put.  It  arose  as  the  result 
of  a  violent  collision,  for  the  occasion  of  which  collision  the 
deceased,  and  the  deceased  alone,  was  in  fault.  It  was  the 
deceased's  own  act  of  negligence  which  brought  about  his 
death.  In  the  absence  of  some  rule  of  law  prescribing  the 
character  of  a  maintenance  of  way  car,  no  negligence  can  be 
predicated  upon  the  use  of  a  car  such  as  this,  which  was 
duly  inspected,  which  was  in  continuous  service,  and  which 
had  always  stood  up  under  the  work  for  which  it  was  de- 
signed, and  was  wrecked  by  a  collision  brought  about  by  the 
deceased  himself.  This  case  in  principle  is  precisely  that  of 
Vizaich  V.  Southem  Pacific  Co.,  126  Cal.  587,  [59  Pac.  129], 
saving  that  in  the  latter  case  the  collision  was  occasioned  by 
a  fellow-employee  of  the  injured  plaintiff,  while  in  the  case 
at  bar  it  was  occasioned  by  the  injured  man  himself.  In  that 
case,  by  the  faulty  manipulation  of  a  switch  a  switch-engine 
was  thrown  into  collision.  The  water-tank  of  the  engine 
became  unfastened  by  the  collision  and  injured  the  plaintiff. 
It  was  there  held  that  the  faulty  manipulation  of  the  switch 
was  the  proximate  cause  of  the  injury,  notwithstanding  what- 
ever defect  there  might  have  been  in  the  fastenings  of  the 
water-tank.  There  it  was  shown  that  the  engine  had  been 
about  the  yard  engaged  in  its  ordinary  duties,  and  from 
its  ordinary  employment  no  injury  had  ever  resulted  from 
the  alleged  insecure  fastenings  of  the  water-tank.  The  same 
is  equally  true  of  the  car  which  was  here  wrecked.  The 
same  principle  was  announced  in  the  earlier  case  of  Kevern 
V.  Providence  Gold  etc.  Mining  Co.,  70  Cal.  392,  394,  [11 
Pac.  740],  where  Wood  on  Master  and  Servant,  page  812,  is 
quoted  to  the  effect  that  even  where  machinery  is  defective, 
so  that  otherwise  a  recovery  might  be  had  for  an  injury^ 
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received,  yet  if  the  promoting  cause  is  the  negligence  of  a 
fellow-servant,  no  recovery  can  be  had.  The  same  rule  is 
laid  down  by  Judge  Cooley  in  the  following  language:  *'It 
is  well  settled  that  if  injury  has  resulted  in  consequence  of 
a  certain  unlawful  act  or  omission,  but  only  through  or  by 
means  of  some  intervening  cause,  from  which  last  cause  the 
injury  followed  as  a  direct  and  immediate  consequence,  the 
law  will  refer  the  damage  to  the  last  or  proximate  cause, 
and  refuse  to  trace  it  to  that  which  was  more  remote.'* 
(Cooley  on  Torts,  2d  ed.,'p.  73.)  And  that  this  rule  finds 
universal  acceptance  will  be  suflSciently  evidenced  by  the 
further  citations  to  4  Labatt's  Master  and  Servant,  2d  ed., 
pp.  47,  69;  Rose  v.  Chdf  C.  cfe  8.  F.  By.  Co.  (Tex.),  17  S.  W. 
789;  Quinn  v.  Oalveston,  H.  &  8.  A.  Ry.  Co.  (Tex.  Civ.),  84 
S.  W.  395;  Norfolk  &  Western  R.  Co.  v.  Brown,  91  Va.  668, 
[22  S.  E.  496]. 

It  thus  becomes  unnecessary  to  consider  any  of  the  added 
propositions  advanced  by  appellant  upon  its  appeal.  Thus, 
since  the  employer  was  not  negligent,  there  is  no  question 
here  of  contributory  negligence.  The  proximate  cause  was 
the  sole  negligence  of  McParling.  Equally  unnecessary  is  it 
to  consider  rulings  in  the  admission  and  rejection  of  evidence 
which  are  complained  of. 

The  judgment  and  order  appealed  from  are  reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred* 
Hearing  in  Bank  denied. 
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[Sac.  No.  2271.    Department  One.— December  19,  1916.] 

HINE    G.    MONSEN,    Respondent,    v.    MART    ANNIE 
MONSEN,  Executrix,  etc.,  et  al..  Appellants. 

Contract — Agreement  to  Devise  Propertt — Specihc  Performance. — 
A  man  may  make  a  valid  contract  binding  himself  to  dispose  of  his 
property  in  a  particular  way  by  last  will  and  testament,  and  a  court 
of  equity  will  enforce  such  an  agreement  specifically  by  treating  the 
heirs  as  trustees  and  compelling  them  to  convey  the  property  in  ae- 
eordance  with  the  terms  of  the  contract. 

Id  «— Statute  of  Frails — Oral  Contract  Made  Prior  to  Code  Amend- 
ments— ^Validity  not  Ajtected  ey. — The  amendments  to  section 
1624  of  the  Civil  Code  and  section  1973  of  the  Code  of  Civil  Proce- 
dure, bringing  agreements  to  make  provisions  for  persons  by  wills 
within  the  scope  of  the  statute  of  frauds,  have  no  application  to  an 
agreement  made  prior  to  such  amendments. 

Id.— <!ertainty  of  Terms  of  Contractv-Essential  Condition. — The  re- 
quirement of  section  3390  of  the  Civil  Code,  that  an  agreement  can- 
not be  specifically  enforced  unless  the  terms  thereof  are  sufficiently 
certain  to  make  the  precise  act  which  is  to  be  done  clearly  ascer- 
tainable, is  applicable  to  contracts  to  dispose  of  property  by  will. 

Id. — EviDENCR— Insufficient  Proof  of  Contract. — In  an  action  for 
the  specific  performance  of  an  alleged  oral  contract  to  leave  to  plain- 
tiff a  child's  share  of  an  estate,  evidence  that  the  deceased  and  his 
wife  agreed  to  take  the  plaintifF  and  treat  him  as  their  child,  and 
that  they  indicated  that  he  should  succeed  to  their  property,  and  at 
one  time  made  a  will,  making  him  the  sole  beneficiary,  which  they 
showed  to  him,  is  insufficient  to  support  the  precise  contract  alleged 
and  found. 

Id.— Appeai/— Findings  on  Confuctino  Evidencb — Scope  of  Rule. — 
The  rule  that  the  findings  of  a  trial  court  upon  conflicting  evidence 
are  conclusive  on  the  appellate  courts,  and  that  all  reasonable  infer- 
ences are  to  be  indulged  to  support  the  findings,  does  not  justify 
the  sustaining  of  a  finding  when  it  has  not  the  support  of  substan- 
tial evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Colusa 
County.    H.  M.  Albery,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  W.  Brown,  and  Frank  Freeman,  for  Appellants. 

Francis  St.  J.  Fox,  Thomas  Rutledge,  J.  P.  Langhome,  and 
N.  J.  Manson,  for  Respondent. 

CLXXIV  Cal.— 7 
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SLOSS,  J. — The  defendants,  claiming  as  executors  and 
beneficiaries  under  the  will  of  Friedriech  Monsen,  deceased, 
appeal  from  a  judgment  enforcing  an  alleged  contract  by 
which  the  decedent  had  agreed  that  the  plaintiff  should  re- 
ceive and  inherit  a  child's  share  of  the  property  which  said 
decedent  might  leave. 

The  action  is  of  a  type  familiar  in  this  court,  and  illus- 
trated by  a  line  of  decisions  beginning  with  Owens  v.  McNaUy, 
113  Cal.  444,  [33  L.  R.  A.  369,  45  Pac.  710].  As  was  said 
in  that  case,  there  has  been  ^'from  a  very  early  date  a  gen- 
eral concurrence  among  the  authorities  upon  the  proposition 
that  a  man  may  make  a  valid  contract  binding  himself  to 
dispose  of  his  property  in  a  particular  way  by  last  will  and 
testament,  and  a  court  of  equity  will  enforce  such  an  agree- 
ment specifically  by  treating  the  heirs  as  trustees  and  com- 
pelling them  to  convey  the  property  in  accordance  with  the 
terms  of  the  contract.'*  Without  referring  to  the  numerous 
decisions  in  other  jurisdictions,  we  make  note  of  the  cases  in 
which  the  rule,  as  thus  declared,  has  been  recognized  here. 
(McCdbe  v.  Healy,  138  Cal.  81,  [70  Pac.  1008] ;  Baumarm  v. 
Kusian,  164  Cal.  582,  [44  L.  R.  A.  (N.  S.)  756, 129  Pac.  986] ; 
Rogers  v.  SchlotteriacJc,  167  Cal.  35,  [138  Pac.  728] ;  Blanc 
V.  Connor,  167  Cal.  719,  [141  Pac.  217].)  In  the  case  at  bar, 
as  in  those  cited,  the  plaintiff  relied  upon  a  parol  agreement. 
It  may  not  be  amiss  to  point  out  the  manifest  danger  of  fraud, 
perjury,  and  injustice  that  may  inhere  in  a  recognition  of 
the  right  to  alter,  by  parol  testimony,  the  course  of  disposi- 
tion of  the  property  of  a  decedent.  It  was,  no  doubt,  a  rec- 
ognition of  this  danger  that  led  the  legislature  to  adopt  the 
amendments  to  section  1624  of  the  Civil  Code  and  section 
1973  of  the  Code  of  Civil  Procedure,  bringing  agreements  of 
this  character  within  the  scope  of  the  statute  of  frauds.  The 
agreement  here  relied  upon  was,  however,  claimed  to  have 
been  made,  and  executed,  on  plaintiff's  part,  long  prior  to  the 
changes  in  the  codes,  and  its  validity  is  not  affected  by  them. 
(Rogers  v.  ScMotterhack,  167  Cal.  35,  [128  Pac.  728j.) 

While  the  cases  which  we  have  cited  declare  the  propriety 
of  an  enforcement,  in  equity,  of  contracts  to  make  a  particu- 
lar disposition  of  property  upon  the  death  of  the  promisor, 
they  all  agree  that  enforcement  will  not  be  decreed  except 
upon  the  conditions  applicable  to  all  demands  for  specific  per- 
formance.    One  of  these  is  that  the  terms  of  the  agreement 
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must  be  definite  and  certain.  Section  3390  of  the  Civil  Code, 
in  enumerating  the  obligations  which  cannot  be  specifically 
enforced,  concludes:  **(6)  An  agreement,  the  terms  of  which 
are  not  sufficiently  certain  to  make  the  precise  act  which  is  to 
be  done  clearly  ascertainable."  In  Owens  v.  McNally,  the 
court  used  this  language:  "Where  a  contract  such  as  this, 
resting  in  parol  and  sought  to  be  enforced  after  the  death 
of  the  other  party  to  it,  comes  before  a  court  of  equity  for 
review,  it  is  scrutinized,  and  should  be  scrutinized,  with  par- 
ticular care,  and  only  upon  a  satisfactory  showing  that  it  is 
definite  and  certain  and  just  will  it  be  enforced.  The  proofs 
of  the  contract  should  be  clear,  and  the  acts  of  the  claimant 
referable  alone  to  the  contract."  McCdbe  v.  Healy  recog- 
nizes the  same  doctrine,  although  it  was  there  held  that  the 
contract  was  sufficiently  certain.  In  Baumann  v.  Kusian,  we 
find  in  the  opinion  the  statement  that  "it  is  well  settled  that 
to  warrant  specific  enforcement  of  a  contract  of  the  character 
here  alleged  the  contract  must  be  definite  and  certain."  In 
Rogers  v.  ScMotierhack,  the  court  says  that  a  contract  of  the 
kind  here  alleged  will  be  enforced  "if  such  a  contract  may 
fairly  be  said  to  be  clearly  and  satisfactorily  shown,  if  it  is 
clear,  certain,  and  definite  in  its  terms;  and  if  specific  per- 
formance would  not  be  harsh  and  oppressive  and  unjust  to 
innocent  third  parties.  ..."  BHnally,  in  Blanc  v.  Connor, 
167  Cal.  719,  [141  Pac.  217],  the  court,  after  reviewing  the 
earlier  cases,  again  emphasized  the  rule  that  "proof  of  the 
contract  to  make  a  certain  kind  of  will  must  be  definite  and 
distinct  before  a  chancellor  will  enforce  specific  perform- 
ance." 

Plaintiff  was  the  son  of  Peter  Grevie  and  Fredrika,  his 
wife.  The  Grevies  had  two  other  sons,  both  older  than  plain- 
tiff. The  family  lived  on  a  farm  in  Colusa  County.  Fried- 
riech  Monsen  and  Magdalena,  his  wife,  were  a  childless  couple 
residing  on  a  farm  near  that  of  the  Grevies.  Peter  Grevie 
and  Friedriech  Monsen  were  brothers  of  the  half  blood.  The 
plaintiff  was  bom  in  March,  1883.  His  mother  died  in  April 
of  the  same  year,  and  a  few  months  later  the  plaintiff  was 
put  in  charge  of  the  Monsens.  He  remained  with  them  dur- 
ing his  childhood,  receiving  nurture  and  education  at  their 
hands.  He  took,  or  was  given,  their  name,  being  known  as 
Hine  G.  Monsen,  and  it  is  perfectly  apparent  from  the  evi- 
dence that  the  relations  which  grew  up  between  him  and  the 
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Monseng  were  of  a  warmly  affectionate  kind.  In  1904  Mag- 
dalena  Monsen  died.  In  1907  Friedriech  Monsen  married 
Mary  Annie  Fuerstein,  and  two  sons  were  born  of  that  mar- 
riage. Friedriech  Monsen  died  April  2,  1913,  leaving  a  will 
and  codicil  by  which  he  disposed  of  his  entire  estate  (ap- 
praised at  about  one  hundred  and  fifteen  thousand  dollars)  to 
persons  other  than  the  plaintiff. 

The  agreement  on  which  plaintiff  relies  is  set  forth  in  his 
complaint  with  great  detail  and  particularity,  and  the  find- 
ings follow  the  allegations  of  the  complaint.  Briefly  stated, 
it  is  averred  and  found  that  in  September,  1889,  Peter  Grevie, 
plaintiff's  father,  and  Friedriech  Monsen,  for  the  benefit  of 
the  plaintiff,  entered  into  a  contract  whereby  Peter  Grevie 
promised  and  agreed  that  he  would  surrender  his  said  son 
to  Friedriech  Monsen  to  adopt,  have,  and  keep  as  said  Mon- 
sen's  son,  and  would  renounce  and  waive  all  his  claims  as 
father  of  said  plaintiff,  and  in  consideration  thereof  Monsen 
agreed  with  said  Peter  Grevie  for  plaintiff's  benefit  that  said 
Monsen  would,  and  he  did  thereby,  accept  and  adopt  plain- 
tiff as  his  own  son,  and  would  protect  and  maintain  and  pro< 
vide  for  him  as  such  son,  and  would  in  every  way  become  re- 
sponaible  for  his  moral  and  physical  welfare,  and  would 
assume  all  responsibility  for  the  debts  of  said  plaintiff  to  be 
incurred,  and  he  further  agreed  that  upon  the  death  of  the 
said  Friedriech  Monsen  the  said  plaintiff  **  should  have,  re- 
ceive, and  inherit,  and  should  be  and  become  entitled  to  and 
vested  with  a  child's  and  son's  share  of  all  of  the  property, 
both  real  and  personal,  of  which  the  said  Friedriech  Monsen 
might  die  seised  or  possessed,  in  the  same  manner  and  to  the 
same  effect  as  if  he,  the  said  plaintiff,  Hine  G.  Monsen,  were 
a  child  and  son  and  heir  at  law  of  the  said  Friedriech  Monsen, 
deceased,  and  as  a  child  and  son  and  heir  at  law  of  the  said 
Friedriech  Monsen,  deceased."  Having  found  the  agreement 
as  thus  outlined,  the  court  drew  the  conclusion  of  law  that 
plaintiff  was  entitled  to  receive  one-third  of  the  estate  of 
Friedriech  Monsen,  subject  to  costs  of  administration,  and 
judgment  was  entered  accordingly. 

When  we  come  to  examine  the  record,  we  fail  to  find  in  it 
any  substantial  evidence  showing  "clearly  and  satisfactor- 
ily," or  at  all,  the  making  of  the  contract  described  with  such 
precision  in  the  complaint  and  the  findings.  The  only  wit- 
ness who  undertook  to  give  direct  testimony  that  a  contract 


Digitized  by 


Google 


Dec.  1916.]  MoNSEN  v.  Monsen.  101 

of  any  kind  had  been  entered  into  was  the  plaintiff  himself. 
As  already  stated,  the  plaintiff  first  came  into  Monsen's 
family  when  he  was  a  few  months  old.  Some  five  years  later 
Peter  Grevie,  his  father,  came  to  the  Monsen  house  to  take 
the  plaintiff  away.  Plaintiff's  testimony  was  that  upon  this 
occasion  his  father  said,  **I  have  come  to  take  you  home  with 
me.  Mrs.  Monsen  interrupted,  saying,  *  Peter,  Hine  is  our 
boy.  It  was  understood  by  us  that  he  was  our  boy  when  we 
took  him.'  After  this  ...  a  very  heated  discussion  oc- 
curred, at  the  close  of  which  Peter  Grevie  said,  'You  can  have 
the  boy.'  "  In  this  conversation,  the  recital  of  which,  as  al- 
ready stated,  constituted  the  only  direct  testimony  of  an 
agreement,  there  was  not  a  word  said  about  inheritance,  or 
testamentary  disposition,  or,  indeed,  about  property  at  all. 
The  further  evidence  on  respondent's  part  consisted  of  proof 
of  the  Monsens'  acts  and  declarations,  offered  as  the  basis  for 
an  inference  that  the  agreement  pleaded  had  been  made.  We 
think  that  these  items  of  evidence,  taken  collectively,  fall  far 
short  of  proving  the  making  of  the  contract  alleged  and 
found.  We  shaU  not  extend  this  opinion  so  far  as  to  recite 
all  of  this  evidence.  Many  of  the  statements  tend  to  show, 
merely,  the  deep  affection  entertained  by  Friedriech  Monsen 
and  his  wife  for  the  plaintiff,  that  they  treated  him  as  a  son, 
and  that  they  bestowed  many  material  and  other  kindnesses 
upon  him.  This  evidence  could  support,  at  the  utmost,  an 
inference  that  the  Monsens  had  agreed  to  take  plaintiff  and 
treat  him  as  their  child.  Inasmuch,  however,  as  a  parent  is 
under  no  legal  obligation  to  give  his  property  by  will  to  a 
child,  no  cause  of  action  would  arise  from  such  a  contract. 
(Baumann  v.  Kusian,  164  Cal.  582,  [44  L.  R.  A.  (N.  S.)  756, 
129  Pac.  586].)  We  shall  refer,  briefly,  to  the  items  of  evi- 
dence which  may  be  thought  to  bear  more  directly  upon  the 
alleged  making  of  the  contract  pleaded.  The  earliest  state- 
ment testified  to  is  one  made  by  Mrs.  Magdalena  Monsen  to  a 
witness  (Miss  Boggs),  and  having  reference,  apparently,  to 
the  plaintiff's  original  coming  into  the  Monsen  family,  some 
years  prior  to  the  time  when  Peter  Grevie  came  to  take  his 
child  away.  This  witness  testified  that  Mrs.  Magdalena  Mon- 
sen had  told  her  that  soon  after  plaintiff's  birth  his  mother 
died  and  his  father  asked  her,  Mrs.  Monsen,  to  take  care  of 
the  baby  for  him,  and  that  she  said,  ''I  will  not  do  it  that 
way.    If  you  will  give  me  the  baby  for  my  own  I  will  do  the 
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best  I  can  for  him.'*  This,  of  course,  is  entirely  insuflScient 
to  show  any  agreement  by  Mrs.  Monsen,  still  less  by  her  hus- 
band, to  give  to  plaintiff  a  ''child's  share"  of  the  husband's 
estate. 

There  was  evidence  that  both  Monsen  and  his  first  wife  had 
made  wills  by  which  they  had  made  the  plaintiff  the  sole 
beneficiary,  and  that  they  had  shown  these  wills  to  him.  This 
indicates  that  the  Monsens,  at  the  time  of  making  the  wills, 
desired  that  plaintiff  should  succeed  to  their  property.  It 
indicates  no  more.  The  making  of  a  will  has  no  tendency  to 
show  that  there  is  a  contractual  obligation  to  make  such  will. 

To  the  witness  Wilkins,  Monsen  said:  *'I  took  a  boy  from 
Mr.  Grevie  and  legally  adopted  him  and  made  him  my  heir." 
The  statement  that  he  had  ''legally  adopted"  plaintiff,  if 
made,  was  not  true.  There  is  no  claim  that  any  legal  adop- 
tion had  ever  taken  place.  The  statement  that  he  had  made 
him  his  heir  is  fully  explained  by  the  showing  that  he  had 
made  a  will  leaving  everything  to  the  plaintiff.  It  certainly 
does  not  show  that  he  had  bound  himself  by  agreement  to 
make  such  provision.  Testimony  of  several  witnesses  that 
the  Monsens  had  said  that  they  would  leave  the  plaintiff  all 
they  had,  or  that  "they  intended"  that  he  should  get  their 
property,  is  entitled  to  no  greater  weight.  All  of  this  evi- 
dence is  similar  in  character  to  that  under  consideration  in 
Ackerman  v.  Acherman's  Exrs,,  24  N.  J.  Eq.  585,  586  (cited 
with  approval  in  Owens  v.  McNally,  113  Cal.  444,  [33  L.  R.  A. 
369, 45  Pac.  710] ),  of  which  the  court  said  "the  complainant's 
evidence  chiefly  consists  of  loose  conversations  had  by  differ- 
ent persons  with  the  testator  ...  all  of  which  evidence  is 
consistent  with  a  purpose,  at  one  time,  on  the  part  of  the 
father,  to  devise  the  farm  to  Gilbert  and  Gilbert's  expecta- 
tion that  he  would  .  .  .  but  which  fails  to  show  any  contract 
for  the  conveyance  or  devise  of  the  farm,  intended  to  be 
obligatory  either  upon  the  father  or  son." 

One  other  item  of  evidence  deserves  specific  mention.  The 
plaintiff  testified  that  the  Monsens  kept  their  wills  in  a  safe, 
and  that  with  these  wills  were  duplicate  copies  of  a  memo- 
randum which  he  had  seen  several  times,  the  last  occasion 
being  some  seven  years  before  the  trial.  He  did  not  under- 
take to  give  the  exact  wording  of  the  memorandum,  but  de- 
clared that  "it  stated  something  like  this:  'We  want  it  under- 
stood that  we  have  raised  and  adopted  Hine  G.  Monsen,  and 
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that  at  the  time  of  our  death,  we  want  all  of  the  property 
that  we  possess  at  that  time  to  go  to  him.'  I  believe  it  also 
stated  at  the  conclusion  that  'This  being  in  accordance  with 
an  agreement  with  Peter  Grevie.'  '*  This  vague  and  uncer- 
tain testimony  does  not  meet  the  requirements  of  the  rule 
that  there  must  be  clear  and  distinct  evidence  of  the  precise 
terms  of  an  agreement  to  devise  or  to  make  one  an  heir.  The 
memorandum,  as  recalled  by  the  witness,  leaves  the  terms  of 
the  agreement  indefinite  in  various  respects.  There  is  noth- 
ing to  indicate  what  was  to  be  done  in  return  for  the  agree- 
ment of  the  Monsens,  or  what  other  consideration,  if  any, 
there  was  for  their  agreement.  Again,  so  far  as  the  lan- 
guage quoted  shows,  the  obligation  assumed  by  the  Monsens 
under  their  *' agreement  with  Peter  Grevie"  was  simply  that 
the  plaintiff  should  be  raised  and  adopted  by  them.  The 
words,  "we  want  .  .  .  the  property  ...  to  go  to  him,'*  are 
suggestive  of  a  present  desire  rather  than  of  a  contractual 
obligation  to  have  the  property  go  thus.  Something  of  the 
tame  uncertainty  attaches  to  the  plaintiff's  testimony  that 
Monsen  had  once  said  to  him  that  he  had  made  another  will 
in  his  favor,  **and  this  will  is  in  accordance  with  an  agree- 
ment with  your  father  leaving  all  the  property  to  you.'*  It 
must  be  remembered  that  testimony  of  oral  declarations  or 
admissions  (particularly  those  of  persons  who  have  been 
silenced  by  death)  form  a  class  of  evidence  which  is  not 
highly  favored  in  the  law.  **  Admissions  are  generally  re- 
garded as  weak  evidence  for  the  proof  of  a  fact,  and  are 
never  conclusive  of  the  facts  stated,  or  of  the  inferences  to 
be  drawn  therefrom ;  and  our  statute  requires  the  jury  to  be 
instructed,  on  all  proper  occasions,  'that  the  evidence  of  the 
oral  admissions  of  a  party  ought  to  be  viewed  with  caution.' 
(Code  Civ.  Proc,  sec.  2061,  subd.  4.)"  (Smith  v.  Whittier, 
95  Cal.  279,  297,  [30  Pac.  529,  534] ;  Englebretson  v.  Indus- 
trial  Accident  Commission,  170  Cal.  793,  798  [151  Pac.  421, 
ION.  C.  C.  A.  545].) 

Beyond  all  this,  the  evidence  relied  on,  even  if  it  could  be 
regarded  as  tending  to  show  with  sufficient  precision  the 
making  of  any  contract,  fails  utterly  to  support  the  precise 
contract  alleged  and  found.  The  only  agreement  which  may 
be  said  to  be  even  suggested  by  the  proof  is  one  to  leave  all 
of  the  property  to  the  plaintiff.  The  agreement  alleged  and 
found,  and  the  one  which  the  court  undertakes  to  enforce^  is 
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one  to  give  the  plaintiff  a  child's  share  of  the  estate,  an 
agreement  which  the  court  interprets  as  one  calling  for  a 
third  of  the  estate. 

Without  further  elaboration,  we  repeat  that  the  evidence 
is  entirely  insuflScient  to  justify  the  finding  which  we  have 
discussed.  Accordingly,  the  judgment  cannot  be  supported. 
We  are  not  unmindful  of  the  settled  rule  that  the  findings  of 
a  trial  court  upon  conflicting  evidence  are  conclusive  here, 
and  that  all  reasonable  inferences  are  to  be  indulged  to  sup- 
port the  findings.  This  rule  does  not,  however,  justify  the 
sustaining  of  a  finding  when  it  has  not  the  support  of  sub- 
stantial evidence. 

It  becomes  unnecessary  to  consider  other  points  made  by 
the  appellants. 

The  judgment  is  reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  P.  No.  7647.    Department  Two. — ^December  19,  1916.] 

In  the  Matter  of  the  Estate  of  FRANCIS  CUTTING,  De- 
ceased. ALICE  M.  CUTTING,  Appellant,  v.  FRED- 
ERICK P.  CUTTING  et  al.,  as  Executors,  etc.,  and 
PACIFIC  UNITARIAN  SCHOOL  FOR  THE  MINIS- 
TRY, Respondents. 

Estate  of  Deceased  Person— Antenuptial  Agreement— Waiyei  by 
Widow  of  Right  to  Family  Allowance. — An  antenuptial  agr^- 
ment,  whereby  the  husband  agreed  to  give  his  wife  proper  support 
during  their  married  life  and,  in  the  event  of  his  prior  death,  to  cause 
to  be  paid  her  a  specified  sum  per  month  during  her  life,  and  she 
agreed  that  the  same  should  be  "in  lieu  of  any  and  all  claims  against 
his  property  or  estate  whether  community  or  any  other  property  or 
interest  of  his,'*  precludes  her  from  demanding  a  family  allowance 
from  his  estate. 

Id.— Meaning  of  Word  "Claims." — The  word  "claims,"  as  used  in  such 
agreement,  is  not  to  be  construed  as  meaning  only  those  demands 
which  might  have  been  enforced  against  the  deceased  husband  in  his 
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lifetini6|  and  which  must  he  presented  in  due  form  of  law  ta  the 
executor  or  administrator  of  his  estate. 
lb.— Unrkcohdez)  Marriaqs  Settlement. — Such  agreement,  considered 
18  a  marriage  settlement,  lost  nothing  of  its  binding  for66|  as  be- 
tween the  parties  thereto,  because  it  was  unrecorded. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  refusing  a  family  allowance.  W.  S.  Wells, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Treat,  Paul  A.  Myers,  and  Wm.  B.  KoUmyer,  for 
Petitioner. 

Allen  L.  Chickering,  Warren  Gregory,  and  Winfield  Dorn, 
for  Respondent  Executors. 

W.  H.  Qorrill,  for  Respondent  Pacific  Unitarian  School  for 
the  Ministry. 

MELVIN,  J.— On  April  19,  1913,  Francis  Cutting  and 
Alice  Duren  entered  into  a  contract  with  reference  to  their 
contemplated  marriage.  Mr.  Cutting  was  seventy-nine  years 
of  age  at  the  time  and  Miss  Duren  was  more  than  forty-five 
years  old.  He  was  a  widower  possessed  of  a  fortune  worth 
approximately  five  hundred  thousand  dollars  and  was  the 
father  of  two  living  adult  children.  On  May  10,  1913,  Miss 
Duren  and  Mr.  Cutting  were  married.  On  July  10,  1913,  he 
executed  a  codicil  to  his  will  which  had  been  made  prior  to 
his  marriage,  said  codicil  operating  as  a  republication  of  the 
testament.  {Estate  of  Cuttirtg,  172  Cal.  191,  [155  Pac. 
1002].)  Mr.  Cutting  died  on  the  first  day  of  October,  1913, 
and  his  estate  is  in  the  course  of  administration.  On  Janu- 
ary 16,  1915,  more  than  a  year  after  her  husband's  death, 
Mrs.  Cutting  filed  a  petition  for  a  family  allowance  of  one 
thousand  dollars  a  month.  This  application  was  resisted  by 
Mr.  Cutting's  two  children  and  by  the  Pacific  Unitarian 
School  for  the  Ministry,  one  of  the  legatees  mentioned  in  the 
will,  and  after  a  hearing  it  was  denied.  Prom  the  order  re- 
fusing a  family  allowance,  Alice  M.  Cutting,  widow  of  Fran- 
eiB  Cutting,  prosecutes  this  appeal. 
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It  was  admitted  by  Mrs.  Alice  M.  Cutting  at  the  hearing 
of  her  petition  that  she  had  received  from  the  executors  of 
the  will  $250  each  month  since  the  death  of  her  husband. 

The  sole  question  presented  on  this  appeal  is  whether  or 
not  the  monthly  payments  provided  by  the  contract  made 
before  marriage  preclude  the  widow  from  demanding  a  fam- 
ily allowance.  That  contract,  which  was  in  writing,  was  in 
the  following  words  and  figures : 

"Ante   Nuptial   Agreement  between  Francis   Cutting  and 
Alice  M.  Duren. 

**The  undersigned,  in  contemplation  of  marriage  hereby 
agree  that  in  consideration  thereof  Francis  Cutting  will  give 
Alice  M.  Duren  proper  support  during  their  married  life  and 
should  said  Francis  Cutting  die  before  said  Alice  M.  Duren 
after  their  marriage  he  will  cause  her  to  be  paid  two  hundred 
and  fifty  ($250)  dollars  per  month  during  her  life  which 
said  Alice  M.  Duren  agrees  shall  be  in  lieu  of  any  and  all 
claims  against  the  property  or  estate  of  said  Francis  Cutting 
whether  community  or  any  other  property  or  interest  of  said 
Francis  Cutting  and  will  marry  said  Cutting  at  any  conve- 
nient time  requested  by  said  Cutting  who  also  agrees  to  pay 
said  Alice  M.  Duren  one  hundred  dollars  per  month  during 
the  time  that  may  elapse  prior  to  marriage  and  continue  dur- 
ing her  life  should  he  die  before  their  marriage. 

"In  witness  whereof  we  have  set  our  hands  this  nineteenth 
day  of  April,  1913. 

"  (Signed)     Alictb  M.  Duren, 
"Francis  Cutting." 

The  codicil  was  as  follows : 

"Oakland,  California. 
"July  18''  1913. 

"I,  Francis  Cutting,  hereby  affirming  my  will  bearing  date 
Oct  22d  1912  except  as  herein  modified,  do  hereby  declare 
the  following  as  and  to  be  a  codicil  to  my  said  will  being  my 
last  will  and  testament.  After  paragraphs  numbered  2,  3,  4 
having  reference  to  devises  benefitting  my  daughter,  also  Miss 
Patterson  also  my  son  Frederick  P.  Cutting,  I  direct  that  my 
executors  provide  from  the  remainder  of  my  estate  an  income 
for  my  wife  Alice  M.  Cutting  and  pay  the  same  to  her 
monthly'of  two  hundred  and  fifty  ($250)  dollars  per  month 
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as  long  as  she  lives,  in  accordance  with  an  ante  nuptial  agree- 
ment with  my  said  wife  and  myself  of  April  1913. 

**  (Signed)     Francis  Cutting." 

At  the  outset  respondents  concede  that  a  widow 's  claim  for 
family  allowance  is  favored  by  the  law,  that  the  law  leans 
strongly  toward  the  wife  during  probate,  and  that  the  inde- 
pendent means  of  the  widow  have  no  material  bearing  upon 
her  right  to  a  family  allowance.  Their  contention  which  pre- 
vailed in  the  probate  court  was  that  by  the  terms  of  the  con- 
tract, read  in  view  of  all  of  the  circumstances  surrounding 
its  execution,  the  appellant  surrendered  all  right  to  a  family 
allowance,  and  that  such  was  the  distinct  understanding  of 
both  parties  to  the  agreement. 

The  same  problem  is  here  presented  which  was  before  the 
court  on  the  appeal  granting  a  family  allowance  in  Estate  of 
Whitney,  171  Cal.  750,  [154  Pac.  855].  On  that  appeal,  the 
wife's  waiver  of  her  right  to  dispose  of  any  of  the  community 
property  and  her  election  to  take  under  the  will  of  her  hus- 
band were  held  not  to  be  equivalent  to  a  surrender  of  her 
privilege  to  apply  for  and  to  receive  a  family  allowance, 
although  the  general  words  of  waiver,  taken  by  themselves, 
would  have  been  sufficient  to  cut  her  oflf  from  a  family  allow- 
ance, but  in  getting  at  the  true  meaning  of  the  will  and  the 
accompanying  document  executed  by  the  wife  of  the  tes- 
tator, the  court  considered  the  circumstances  that  Mr.  and 
Mrs.  Whitney  were  negotiating  with  reference  to  her  com- 
munity rights,  and  did  not  have  in  mind  her  possible  appli- 
cation for  an  allowance  to  be  paid  to  her  during  probate. 
The  pertinent  words  of  Mrs.  Whitney's  waiver  were  as  fol- 
lows: **I  hereby  elect  to  accept  and  acquiesce  in  the  provi- 
sions of  the  said  will,  and  hereby  waive  all  claims  to  my 
share  of  any  community  property,  and  any  and  all  other  claims 
that  I  may  have  upon  any  of  the  estate  disposed  of  by  the 
said  will."  Commenting  upon  this  language,  Mr.  Justice 
Sloss,  who  delivered  the  opinion,  said :  *'It  may  readily  be  con- 
ceded that  the  general  language  'any  and  all  other  claims,' 
etc.,  would  be  sufficient,  standing  by  themselves,  to  cover  a 
claim  for  family  allowance.  But  the  paper  is  to  be  read  as 
a  whole,  in  the  light  of  surrounding  circumstances  and  of  the 
other  elements  of  the  transaction  of  which  it  formed  a  part." 
Applying  this  rule  we  have  no  doubt  that,  in  view  of  all  the 
circumstances  and  in  view,  too,  of  the  rules  favoring  widows 
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in  the  construction  of  all  such  instruments,  the  appellant 
waived  all  right  to  the  award  of  a  family  allowance.  In  the 
contract  here  under  review,  the  parties  thereto  were  not  con- 
sidering a  wife's  waiver  of  a  community  interest.  They  had 
in  mind,  as  indicated  by  the  words  of  the  agreement,  the 
proper  support  during  their  married  life  of  Mrs.  Cutting, 
and  a  continuance  of  that  support  after  Mr.  Cutting's  death, 
''in  lieu  of  any  and  all  claims  against  the  property  or  estate 
of  said  Francis  Cutting."  It  is  learnedly  argued  on  behalf 
of  appellant  that  the  word  '* claims,"  as  used  in  this  instru- 
ment, must  be  taken  in  its  technical  sense,  and  understood 
to  mean  those  demands  which  might  have  been  enforced 
against  the  deceased  in  his  lifetime  and  which  must  be  pre- 
sented in  due  form  of  law  to  the  executor  or  administrator 
of  his  estate.  Of  course  a  family  allowance  is  not  such  a 
claim,  but  is  an  expense  of  administration.  But  appellant 
did  not  agree  merely  to  forego  any  claims  she  might  have 
against  the  estate  of  her  husband.  She  promised  to  forego 
also  any  claims  against  his  property  save  and  except  the 
monthly  allowance  of  $250.  A  "claim"  against  property  has 
no  narrow  technical  meaning  like  that  for  which  appellant 
contends.  *' Claim,"  as  used  in  connection  with  property, 
means  a  "demand"  and  nothing  more.  A  demand  for  a 
family  allowance  is  a  claim  against  property,  and  the  use  of 
the  two  words  in  the  instrument  indicates  that  the  contract- 
ing parties  wished  to  avoid  all  ambiguity  which  possibly 
might  have  arisen  if  the  one  word  "estate"  were  used  with- 
out the  associated  word  "property." 

In  this  state  the  courts  early  recognized  the  distinction  be- 
tween the  technical  use  of  the  word  "claim"  and  its  broader 
significance.  {Fallon  v.  Butler,  21  Cal.  32;  Estate  of  Mc- 
Causlaiid,  52  Cal.  568-577.)  In  the  opinion  in  the  latter  case, 
while  recognizing  the  fact  that  "claim"  as  used  in  probate 
acts  has  reference  to  debts  or  demands  against  a  decedent 
which  might  have  been  enforced  during  his  lifetime,  the  court 
said:  "This  definition,  which,  in  our  opinion,  is  correct,  will 
not  include  a  claim  for  a  family  allowance."  It  will  thus  be 
seen  that  the  word  is  used  by  the  courts  in  both  its  technical 
and  its  usual  sense,  and  that  the  latter  is  intended  when 
claims  against  property  are  involved. 

It  makes  no  difference  whether  the  agreement  is  to  be  con- 
sidered as  an  attempted  marriage  settlement  or  not.  By  fil- 
ing her  claim  against  the  estate  based  upon  it  appellant  has 
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admitted  its  binding  force  as  a  contract  between  the  parties. 
No  question  of  the  rights  of  creditors  is  here  involved,  and  it 
makes  no  difference  that  there  was  no  recordation  of  the  in- 
strument, even  if  it  be  labeled  a  ''marriage  settlement."  Sec- 
tions 178  et  seq.  of  the  Civil  Code  relate  merely  to  the  rights 
of  creditors  and  of  others  who  might  have  interest  in  real 
property  involved  in  any  such  settlement.  By  section  180  of 
the  Civil  Code,  the  rule  is  announced  that  the  recording  or 
failure  to  record  such  a  document  has  like  effect  as  the  re- 
cording or  nonrecording  of  a  grant  of  real  property.  Such 
a  grant  is  of  full  force  as  between  the  parties,  regardless  of 
the  question  of  recordation.  (Devlin  on  Deeds,  sec.  465.) 
There  is  no  force  therefore  in  appellant's  contention  that  the 
agreement  loses  anything  of  its  potentiality  because  it  is  an 
unrecorded  marriage  settlement. 

The  appellant  insists  that  since  the  allowance  provided  by 
the  contract  was  payable  out  of  the  assets  of  the  estate,  the 
testator  must  have  contemplated  a  payment  of  a  suitable  sum 
to  her  by  way  of  family  allowance  pending  administration, 
because  otherwise  she  might  be  left  without  means  of  support 
during  that  period.  But  the  codicil  directs  monthly  pay- 
ments by  the  executors,  not  the  equivalent  of  $250  per  month 
to  be  paid  on  distribution.  The  executors  were  required  to 
pay  and  they  did  pay  these  monthly  sums  which  were  cor- 
rectly interpreted  as  claims  against  the  estate.  The  very 
machinery  of  the  contract  and  the  codicil  shows  that  it  was 
the  intention  of  the  testator  and  of  his  wife  that  she  should 
receive  her  stipulated  monthly  allowance;  should  have  it  paid 
to  her  monthly  during  his  life  and  after  his  death,  and 
that  it  should  be  in  lieu  of  family  allowance  as  well  as  of  all 
other  possible  demands  against  his  property  whether  in  his 
lifetime  or  afterward. 

It  will  be  of  little  interest  or  value  to  analyze  the  authori- 
ties cited  by  learned  counsel  for  petitioner  and  for  respond- 
ents touching  other  contracts  somewhat  similar  to  this  one 
which  have  been  considered  by  this  and  other  courts.  Each 
agreement  must  be  interpreted  with  reference  to  its  own  pecu- 
liar language  read  in  the  light  of  the  surrounding  circum- 
stances.   This  contract  we  have  attempted  so  to  interpret. 

The  order  from  which  the  appeal  of  Alice  M.  Cutting  is 
taken  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
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[L.  A.  No.  3705.    Department  One.—December  22,  1916.] 

JOSEPH  MESMER,  Respondent,  v.  MARIA  UHARRIET 
et  al.,  Appellants. 

Wat  of  Necbssitt— When  Arises  Over  Land  of  Grantor. — ^When  a 
grantor  conveys  land  shut  off  from  access  to  a  road  by  the  grantor's 
remaining  land,  or  partly  by  his  land  and  partly  by  that  of  a 
stranger,  a  way  of  necessity  arises  over  the  adjoining  land  of  the 
grantor. 

Id. — Lands  Partitioned  in  Severalty  —  Parcel  Inclosed  by  Other 
Allotments. — A  way  of  necessity  follows  in  like  manner  from  a 
decree  of  partition,  under  which  one  of  the  parcels  set  off  in  severalty 
is  entirely  inclosed  by  others.  The  effect  of  such  partition  is  to  con- 
vey the  interest  of  the  various  cotenants  in  the  particular  parcels 
to  the  allottees  of  those  parcels.  Each  is,  therefore,  a  grantor  and 
a  grantee,  and  the  one  to  whom  an  inclosed  piece  is  set  off  has  the 
same  rights  against  the  others  that  he  would  have  if  they  had  joined 
in  a  voluntary  conveyance  to  him. 

Id. — Equal  Bight  of  Access  Over  Lands  of  Different  AujOttees. — 
Upon  such  partition  the  holder  of  the  inclosed  parcel  has  an  equal 
and  like  right  against  each  former  cotenant  whose  land  prevents  his 
access  to  a  highway. 

Id. — Arbitrary  Selection  of  Way  Over  Particular  Parcel. — Where 
the  owner  of  the  inclosed  parcel  has  for  many  years  indifferently 
used  the  adjoining  lands  of  the  other  allottees  for  the  purpose  of 
reaching  his  land,  neither  he  nor  the  court  has  the  right  to  arbi- 
trarily select  the  land  of  a  particular  adjoining  owner  and  make  it 
alone  bear  the  burden  of  the  right  of  way. 

Id. — Expense  or  Difficulty  of  Access  by  Different  Boutb. — ^In  this 
case  the  findings  fail  to  show  the  right  to  a  way  of  necessity  over 
the  lands  of  the  defendants,  due  to  the  expense  or  difficulty  in  reach- 
ing a  public  road  by  another  and  shorter  route  over  the  lands  of 
other  adjoining  owners. 

li). — ^Bona  Fide  Purchaser  —  Notice  —  Easements.— A  purchaser  of 
land  for  value  takes  subject  only  to  interests  in  the  land  of  which 
he  has  actual  notice  or  which  appear  of  record.  This  rule  applies 
as  weU  to  easements  as  to  claims  of  a  greater  interest. 

Id. — Subsequent  Purchaser  of  Partitioned  Land  —  Constructive 
Notice  Furnished  by  Partition  Decree. — A  purchaser  for  value  of 
a  parcel  of  land  that  had  been  partitioned  twenty  years  previously 
is  not  charged  with  constructive  notice  of  a  way  by  necessity  across 
such  land  in  favor  of  an  adjoining  tract,  merely  because  both  tracts 
were  included  in  the  partition  action,  and  had  been  partitioned  by  a 
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decree  which  left  the  latter  tract  without  access  to  a  public  road  and 
entirely  surrounded  by  other  parcels  that  were  allotted  to  varioua 
eotenants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
Curtis  D.  Wilbur,  Judge; 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Wiseman  Macdonald,  for  Appellants. 

D.  K.  Trask,  Trask,  Norton  &  Brown,  and  Edgar  K.  Brown, 
for  Respondent. 

SLOSS,  J. — The  plaintiff  is  the  owner  of  a  tract  of  land 
containing  something  over  seven  acres  situate  in  Los  Angeles 
County.  The  defendants  are  the  owners  of  a  tract  contain- 
ing fifty  acreis,  adjoining  plaintiff's  holding.  Both  parcels 
were  originally  a  portion  of  the  Rancho  La  Ballona,  which 
in  May,  1868,  was  partitioned  by  decree  of  the  district  court 
of  the  first  judicial  district  of  the  state  of  California.  By 
that  decree  the  tract  now  owned  by  plaintiff  was  partitioned 
to  the  heirs  of  Augustine  Machado.  Title  subsequently 
passed  to  Andres  Briswalter,  upon  whose  death  the  property 
passed  to  Louis  Mesmer  under  decree  of  distribution  filed  in 
May,  1887.  The  plaintiff,  Joseph  Mesmer,  has  succeeded  to 
the  interest  of  Louis  Mesmer. 

The  tract  now  owned  by  the  defendants  was,  by  the  decree 
of  partition,  set  off  to  Macedonio  Aguilar.  Through  various 
mesne  conveyances  it  passed  in  1887  to  Martin  Uharriet  and 
Pedro  Uharriet.  The  defendants  other  than  Martin  suc- 
ceeded to  the  interest  of  Pedro  upon  his  death  in  1909.  The 
land  of  defendants  lies  to  the  north  of  plaintiff's  land.  By 
the  decree  of  1868  various  other  portions  of  the  Rancho  La 
Ballona,  adjoining  plaintiff's  parcel  on  the  east,  south,  and 
west,  were  partitioned  to  other  eotenants. 

The  present  action  was  brought  to  establish  the  right  of 
plaintiff  to  an  easement  or  way  across  the  defendants'  fifty- 
acre  tract  from  plaintiff's  land  to  a  road  leading  to  the  city 
of  Los  Angeles.  The  complaint  was  based  upon  the  theories, 
first,  that  plaintiff  was  entitled  to  a  way  of  necessity  across 
defendants'  land,  and,  second,  that  plaintiff  had  acquired  a 
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right  of  way  across  such  land  by  prescription.  The  court 
made  findings  from  which  it  concluded  that  plaintiff  was 
entitled  to  a  way  of  necessity  as  claimed.  The  findings  do 
not  support  the  claim  of  a  way  by  prescription.  The  judg- 
ment was  that  plaintiff  is  entitled  to  a  way  of  necessity  of 
the  width  of  fifteen  feet  along  a  described  course,  running 
one  thousand  five  hundred  feet  or  more  in  length  over  de- 
fendants' land,  "so  long  as  it  may  be  necessary  to  gain  access 
to  and  egress  from  the  public  highway."  The  defendants 
appeal  from  the  judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

A  public  road,  access  to  which  is  thus  given  by  the  judg- 
ment, runs  to  the  west  of  the  land  of  defendants.  There  is 
another  road  to  the  south  of  plaintiff's  land  and  separated 
from  it  by  parcels  partitioned  by  the  decree  of  1868  to  co- 
owners  who  are  not  parties  to  the  present  action.  The  first- 
mentioned  road  is  known  as  First  Street,  the  other  is  described 
in  the  record  as  roadway  *'X."  Between  the  land  of  plain- 
tiff and  that  of  defendants  is  an  irrigation  ditch.  Between 
the  land  of  plaintiff  and  that  of  the  owners  on  the  south  is  a 
creek  known  as  Ballona  Creek.  The  distance  from  plaintiff's 
parcel  to  roadway  "X"  is  about  350  feet. 

When  a  grantor  conveys  land  shut  off  from  access  to  a 
road  by  the  grantor's  remaining  land,  or  partly  by  his  land 
and  partly  by  that  of  a  stranger,  a  way  of  necessity  arises 
over  the  adjoining  land  of  the  grantor.  (Taylor  v.  Warnaky^ 
55  Cal.  350 ;  Carey  v.  Bae,  58  CaL  159 ;  Kripp  v.  Curtis,  71 
Cal.  62,  [11  Pac.  879] ;  Barnard  v.  Lloyd,  85  Cal.  132,  [24 
Pac.  658].)  Such  right  is  vested  in  the  grantee  as  an  appur* 
tenance  to  the  estate  granted.  (Kripp  v.  Curtis,  71  Cal.  62, 
[11  Pac.  879].)  A  way  of  necessity  follows  in  like  manner 
from  a  decree  of  partition,  under  which  one  of  the  parcels 
set  off  in  severalty  is  entirely  inclosed  by  others.  The  effect 
of  such  partition  is  to  convey  the  interest  of  the  various 
cotenants  in  the  particular  parcels  to  the  allottees  of  those 
parcels.  Each  is,  therefore,  a  grantor  and  a  grantee,  and 
the  one  to  whom  an  inclosed  piece  is  set  off  has  the  same 
rights  against  the  others  that  he  would  have  if  they  had 
joined  in  a  voluntary  conveyance  to  him.  (Blum  v.  Weston, 
102  CaL  362,  [41  Am.  St.  Rep.  188,  36  Pac.  778].) 

It  would  seem  to  follow,  therefore,  that  upon  such  partition 
the  holder  of  the  inclosed  parcel  has  an  equal  and  like  right 
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against  each  former  cotenant  whose  land  prevents  his  access 
to  a  highway.  In  the  case  of  a  way  of  necessity  arising  from 
a  conveyance  by  a  single  grantor,  it  is  said  in  Kripp  v.  Curtis, 
71  Cal.  62,  [11  Pac.  879],  that  ''the  grantor  may  in  the  first 
instance  designate  the  way  to  be  pursued  and  in  the  event 
of  his  failure  so  to  do  the  grantee  may  choose  it  for  him- 
self." It  may  be  doubted  whether  this  rule  applies  to  a  case 
of  partition,  where  the  right  is  against  one  of  several  grantors, 
but  not  against  any  particular  one  more  than  any  other. 
Other  things  being  equal,  it  is  difficult  to  see  why  the  owner 
of  one  of  the  surrounding  parcels  should  assume  the  burden 
of  the  easement  to  the  advantage  of  the  others,  or  why  the 
holder  of  the  inclosed  parcel  should  be  entitled  to  select  a 
particular  neighbor  and  place  the  burden  upon  his  land. 
Where  there  is  but  a  single  grantor,  the  right  of  way  runs 
over  his  land,  and  his  land  alone.  The  designation  of  the 
route,  whether  by  grantor  or  grantee,  goes  merely  to  the  par- 
ticular location  of  the  easement  upon  that  land.  In  case  of 
a  partition,  however,  a  right  of  designation  would  enable 
the  holder  of  the  inclosed  piece  to  select  one  of  several  tracts 
equally  bound  in  the  first  instance,  and  thus  make  it  bear 
the  entire  disadvantage  of  an  onerous  restriction.  Where 
the  partition  decree  fails  to  provide  roads,  it  may  be  that 
the  location  of  ways  of  necessity  should  be  fixed  by  a  subse- 
quent proceeding  in  which  the  owners  of  all  of  the  parcels 
which  might  be  affected  are  brought  in,  and  compensation 
may  be  provided  to  be  paid  to  the  owners  of  the  parcel  bur- 
dened with  the  easement  by  those  who  are  relieved. 

It  is  not,  however,  necessary  in  this  case  to  definitely  re- 
solve the  doubts  above  suggested.  Let  it  be  assumed  that  the 
grantee,  i.  e.,  the  predecessor  of  plaintiff,  had  the  right,  in 
the  absence  of  any  designation  by  the  other  parties  to  the 
partition,  to  select  the  line  of  egress  from  his  land.  It  is 
claimed  that  such  right  was  exercised  in  this  case  by  the 
selection  and  use  of  a  way  along  the  line  defined  by  the  judg- 
ment in  the  court  below.  We  think  this  position  is  not  sup- 
ported by  either  the  findings  or  the  evidence.  The  complaint 
alleges  that  at  the  time  of  the  partition  a  roadway  along 
this  line  was  opened  and  laid  out  for  the  benefit  of  the  gran- 
tees of  the  tract  now  owned  by  plaintiff.  This  allegation  is 
denied  by  the  answer.  The  court  finds  that  up  to  the  year 
1886  there  was  a  traveled  way  by  which  persons  coming  to 
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the  fifty-acre  parcel  now  belonging  to  defendants  crossed  that 
parcel  to  other  ranches  (not  including  the  land  of  plaintiff) 
beyond,  and  that  from  this  traveled  way  there  was  a  turnout 
across  the  irrigating  ditch  on  to  the  property  owned  by  the 
plaintiff.  This  road,  apparently,  was  not  the  one  described 
in  the  complaint,  for  the  finding  goes  on  to  declare  that  in 
1886  a  portion  of  the  traveled  way  was  closed,  and  from  that 
time  forward  "the  traveled  way  was  reverted  to  the  land  de- 
scribed'' in  the  complaint.  There  is  no  finding,  however,  of 
the  length  of  time,  prior  to  1886,  during  which  any  such  way 
was  used.  A  further  finding  states  that  for  a  few  years 
access  was  had  to  plaintiff's  land  from  the  highway  *'X," 
across  a  tract  of  land  belonging  to  other  parties  to  the  parti- 
tion decree.  There  is  still  another  finding  that  for  some  years 
plaintiff  obtained  access  to  his  property  across  a  third  parcel 
southwesterly  of  his  land.  These  findings,  we  think,  do  not 
support  the  conclusion  that  a  right  of  way  across  the  land 
of  defendants  was  selected  and  used  in  any  such  definite  way 
as  to  impress  an  easement  on  that  land.  The  findings  are 
entirely  vague  with  regard  to  the  time  of  beginning  and  the 
duration  of  the  period  during  which  such  way  had  been  used. 
In  the  past,  access  to  the  land  seems  to  have  been  obtained 
indifferently  over  any  of  three  routes,  one  over  the  land  of 
the  defendants,  and  two  over  land  of  other  owners.  The 
judgment  has  the  effect  of  imposing  upon  the  land  of  the 
defendants  the  burden  of  a  roadway  one  thousand  five  hun- 
dred feet  in  length,  and  relieving  from  the  easement  other 
lands  having  the  same  relation  to  that  of  plaintiff.  In  view 
of  the  fact  that  all  of  these  parcels  had  been  used  for  the 
purpose  of  reaching  plaintiff's  land,  we  think  neither  the 
plaintiff  nor  the  court  had  the  right  to  arbitrarily  select 
the  land  of  defendants  and  make  it  alone  bear  this  burden. 
It  is  argued,  in  support  of  the  judgment,  that  the  topo- 
graphical conditions  were  such  that  a  passage  over  the  land 
of  appellants  was  the  only  feasible  line  of  travel  from  plain- 
tiff's land,  and  that  therefore  the  way  of  necessity  was  over 
this  land.  There  is  some  confiict  in  the  authorities  as  to 
what  constitutes  a  "necessity"  sufficient  to  raise  an  implied 
grant  of  a  right  of  way.  Some  of  the  cases  hold  that  the 
right  arises  only  in  case  of  strict  necessity;  that  it  does  not 
exist  where  the  party  has  another  way  out,  even  though  such 
other  way  can  be  used  only  at  great  inconvenience  or  expense. 
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(Washburn  on  Easements,  4th  ed.,  259.)  Other  eases  adopt! 
the  more  liberal  rule  that  the  necessity  giving  rise  to  the 
easement  must  be  only  a  ''reasonable  necessity,"  and  that 
the  party  claiming  the  right  is  required  to  show,  merely,  that 
no  other  way  could  be  made  without  labor  and  expense  ''ex- 
cessive and  disproportionate  to  the  value  of  the  property.*' 
{PettingUl  v.  Porter,  8  Allen  (Mass.),  1,  [85  Am.  Dec.  671]  ; 
Oliver  v.  Pitman,  98  Mass.  50.)  In  this  court  it  has  been 
held  that  a  party  was  not  entitled  to  a  way  of  necessity  where 
he  had  a  right  of  travel  over  a  road,  although  such  road  was 
rendered  impassable  by  a  ditch  and  slough  which  could  be 
filled  up  only  by  the  expenditure  of  one  thousand  dollars. 
(Carey  v.  Roe,  85  Cal.  132,  [24  Pac.  658].)  See,  also,  Kripp 
V.  Curtis,  71  Cal.  62,  [11  Pac.  879],  where  it  is  said  that  the 
right  does  not  exist  "except  in  cases  of  strict  necessity." 
But  if  we  take  the  rule  to  be  as  declared  in  PettingUl  v. 
Porter,  the  findings  here  do  not  show  any  such  unreasonable 
expense  or  difficulty  in  reaching  the  road  "X"  over  the 
lands  south  of  plaintiflF's  parcel  as  to  establish  a  necessity 
for  going  over  the  land  of  the  defendants  rather  than  that  of 
other  neighbors.  The  findings  are  that  a  roadway  would 
be  practicable  and  accessible  for  travel  from  plaintiff's  parcel 
to  roadway  "X"  over  a  route  much  shorter  than  that  fixed 
in  the  judgment,  but  that  there  is  a  creek  bordering  plaintiff's 
land  on  the  south,  which  at  times  is  wholly  inaccessible  and 
is  grown  up  to  willows,  and  that  a  way  to  the  south  would 
require  some  improvement  and  would  be  unavailable  in  time 
of  flood  or  storm.  There  is  no  finding  of  the  expense  that 
would  be  required  to  bridge  the  creek  to  overcome  the  hin- 
drance of  flood  or  storm,  nor  of  the  relation  which  this  expense 
would  bear  to  the  value  of  the  plaintiff's  property.  Nor 
is  there  any  flnding  of  the  length  of  time  during  which  travel 
would  be  impeded  by  flood  or  storm  in  the  absence  of  such 
bridge.  There  is  evidence  to  the  effect  that  the  heaviest 
rains  made  the  creek  impassable  for  about  a  day  and  a  half. 
The  facts  found  do  not  show  any  such  difficulty  in  taking 
the  nearer  road  as  to  justify  the  imposition  of  the  burden 
upon  the  land  of  the  appellants. 

Apart  from  all  the  foregoing  considerations,  we  think  the 
appellants  are  entitled  to  prevail  upon  their  claim  that  they 
were  purchasers  of  their  land  for  value  without  notice  of 
any  claim  on  the  part  of  plaintiff  to  an  easement  over  the 
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same.  The  court's  findings  were  that  the  Uharriets  purchased 
the  fifty-acre  tract  in  1887  for  fifteen  thousand  dollars,  which 
was  the  full  value  of  the  property  at  that  time;  that  they 
examined  the  land  before  buying  the  same  and  saw  that  it 
was  fenced  on  three  sides,  that  on  the  fourth  side  it  was  sepa- 
rated from  plaintiff's  land  by  an  irrigating  ditch  which  was 
not  bridged,  that  the  only  entrance  to  the  land  from  First 
Street  was  by  a  gate  which  had  been  kept  locked,  and  that 
there  was  no  roadway  over  the  land  to  plaintiff's  parcel  suffi- 
ciently well  marked  to  give  notice  of  any  claim  of  a  right  of 
way  between  the  two  parcels.  The  court  goes  on  to  find  that 
said  purchasers  procured  an  abstract  of  title  before  they 
bought  the  land,  and  that  said  abstract  showed  no  right  of 
way  or  easement  over  the  land;  that  the  purchasers  had  no 
actual  notice  that  the  plaintiff,  or  any  of  his  predecessors  in 
title,  had  a  claim  to  any  right  of  way  or  easement  over  the 
defendant's  land,  but  that  at  the  time  of  said  purchase  there 
was  on  record  a  map  of  Rancho  La  Ballona  as  partitioned, 
which  showed  that  the  property  owned  by  the  plaintiff  was 
landlocked  and  without  access  to  any  public  highway,  *'and 
that  this  record  gave  notice  to  all  the  subsequent  purchasers 
of  any  portion  of  the  Bancho  La  Ballona  .  .  .  that  said  land 
was  entitled  to  a  way  of  necessity  across  the  other  land  set 
apart  to  other  owners  in  said  partition  suit.  That  the  de- 
fendants are  chargeable  with  constructive  notice  of  said 
right."  The  declaration  that  defendants  are  chargeable  with 
constructive  notice  is  perhaps  a  conclusion  of  law.  Whether 
regarded  as  a  legal  conclusion  or  an  inference  of  fact,  we 
think  it  involves  an  undue  extension  of  the  doctrine  of  con- 
structive notice.  A  purchaser  of  land  for  value  takes  subject 
only  to  interests  in  the  land  of  which  he  has  actual  notice  op 
which  appear  of  record.  The  rule  applies  as  well  to  ease- 
ments as  to  claims  of  a  greater  interest.  The  finding  discloses 
that  the  Uharriets  had  no  actual  notice  of  any  claim  on  the 
part  of  plaintiff  or  his  predecessors  to  a  right  of  way  across 
the  fifty  acres,  and  that  there  was  nothing  on  the  ground  to 
show  the  existence  of  any  way  or  road.  The  instruments  in 
tJie  chain  of  title  did  not  contain  any  grant  or  reservation  of 
such  easement.  The  finding  or  conclusion  of  constructive 
notice  is  based  solely  upon  the  fact  that  both  parcels  had  been 
included  in  a  partition,  by  which  the  land  now  owned  by 
plaintiff  was  left  surrounded  by  other  parcels.    Under  the 
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views  already  expressed,  the  information  imparted  by  this 
fact  was  merely  that  the  plaintiff's  land  might  have  a  right 
of  way  over  some  one  of  the  parcels  adjoining  it.  It  is  true 
that  notice  of  circumstances  sufScient  to  put  a  prudent  man 
upon  inquiry  is  constructive  notice  of  whatever  he  might  have 
learned  by  prosecuting  such  inquiry.  (Civ.  Code,  sec.  19.) 
But  it  cannot  be  said  that  such  a  man  would  have  been  called 
on  to  prosecute  any  further  inquiry  than  that  made  by  the 
purchasers  in  this  case.  They  knew  (or  must  be  held  to  have 
known)  that  the  seven-acre  parcel  of  plaintiff  was  so  situated 
that  it  might,  from  the  year  1868,  have  had  an  easement  over 
any  one  of  several  parcels  of  land  adjoining  it.  Purchasing 
one  of  those  parcels  almost  twenty  years  later,  they  made  an 
examination  of  the  ground  which  indicated  that  the  right,  if 
it  existed,  was  not  over  the  tract  which  they  proposed  to  buy. 
We  do  not  think  that  they  were  bound  to  examine  the  records 
affecting  the  various  other  parcels  adjoining  plaintiff's  land, 
or  those  parcels  themselves,  in  order  to  ascertain  whether  the 
plaintiff  had  an  outlet  over  any  of  these.  They  were  entitled 
to  rest  upon  the  want  of  any  record  showing  affirmatively 
that  a  right  of  way  existed  over  the  fifty  acres,  coupled  with 
the  physical  conditions  indicating  that  there  was  no  such 
right.  "That  which  does  not  appear  to  exist  is  to  be  regarded 
as  if  it  did  not  exist.'*  (Civ.  Code,  sec.  3530.)  On  the  facts 
found  the  court  should  have  concluded  that  the  Uharriets  were 
purchasers  for  value  without  notice,  actual  or  constructive,  of 
an  easement,  and  that  they  therefore  took  their  land  free  from 
any  such  easement  if  it  had  ever  existed.  As  between  the 
owners  of  the  seven-acre  tract  who  allowed  so  many  years  to 
elapse  without  asserting  their  rights  in  such  manner  as  to 
make  their  claim  of  easement  a  matter  of  record,  and  the  in- 
nocent purchasers  of  land  not  appearing  to  be  burdened,  the 
interests  of  the  latter  are  more  deserving  of  consideration. 

The  judgment  and  the  order  denying  a  new  trial  are 
reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
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[Sac.  No.  2616.    In  Bank.— December  22,  1916.] 

WILLIAM  SNYDER,  Petitioner,  v.  J.  A.  PLUMMER,  as 
Judge  of  the  Superior  Court  of  San  Joaquin  County, 
Respondent. 

Writ  op  Review — ^Pbiob  Application  to  District  Couet  op  Appeal — 
Subsequent  Application  to  Supbeme  Coubt  is  Barred. — The  denial 
hy  the  district  court  of  appeal  of  a  prior  application  to  it  for  a  writ 
of  review,  is  a  bar  of  a  new  application  for  such  writ  to  the  supreme 
court.  The  only  remedy  of  the  petitioner  is  a  petition  for  a  hearing 
in  the  supreme  court  of  the  district  court  of  appeal  proceeding. 

REHEARING  of  an  application  to  the  Supreme  Court  for 
«.  Writ  of  Review. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Carpenter,  for  Petitioner. 

THE  COURT. — In  denying  a  rehearing  it  is  proper  to  state 
that  the  petition  for  a  writ  of  review  was  denied  because  it 
showed  on  its  face  a  prior  application  to  the  district  court  of 
appeal  of  the  third  appellate  district,  and  a  denial  by  that 
court.  This  barred  a  new  application  for  such  a  writ  to  this 
court,  the  only  remedy  of  petitioner  being  a  petition  for  hear- 
ing in  this  court  of  the  district  court  of  appeal  proceeding. 


[Sac.  No.  2564.    In  Bank.— December  22,  1916.] 

S.  KATO  et  al.,  Petitioners,  v.  CHARLES  0.  BUSICK,  as 
Judge  of  the  Superior  Court  of  Sacramento  County, 
et  al.,  Respondents. 

Receiver  —  Harvesting  Growing  Crop  Taken  Under  Attachment-^ 
Stipulation  Authorizing  Beceiver  to  Act  —  Prohibition  —  Moor 
Question. — Where  a  receiver  had  been  appointed,  at  the  instance  of 
the  plaintiff  in  an  attachment  suit,  to  harvest,  sell,  and  account  for 
a  growing  crop  that  had  been  seized  under  the  attachment,  and  there- 
after all  the  parties  interested  in  the  property,  including  third-party 
claimants,  entered  into  a  stipulation  authorizing  the   receiver  tc 
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hairest  the  crops  and  dispose  of  the  proceeds  in  the  manner  provided 
therein,  and  the  receiver  acted  accordingly  and  was  discharged,  the 
question  of  the  legality  of  the  original  appointment  of  the  receiver 
becomes  a  moot  one,  and  will  not  be  determined  in  a  proceeding  for 
prohibition  instituted  by  the  third-party  claimants  prior  to  the 
•tipulation,  notwithstanding  that  document  reserved  the  right  to 
question  the  appointment. 

MOTION  to  dismiss  a  petition  for  a  Writ  of  Prohibition. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  Dunkley,  for  Petitioners. 

Thomas  B.  Leeper,  for  Respondents. 

Fred  J.  Harris,  for  Receiver, 

MELVIN,  J. — ^Respondents  moved  to  dismiss  a  petition  for 
a  writ  of  prohibition  upon  the  grounds  that  the  receiver 
against  whom  the  writ  was  asked  had  been  discharged  as  such 
receiver;  that  the  harvesting  of  the  crop  which  petitioners 
asked  to  have  prevented  had  been  accomplished  and  the  pro- 
ceeds distributed  to  the  proper  parties;  that  petitioners  had 
consented  to  the  continuation  of  the  receivership;  that  the 
matter  involved  in  the  receivership  proceeding  had  been  fully 
settled  and  terminated,  and  that  the  whole  controversy  had 
become  a  moot  question. 

It  appears  without  contradiction  that  on  December  10, 1915, 
M.  Itoo  commenced  in  the  superior  court  of  the  county  of 
Sacramento  an  action  against  M.  Yamane,  C.  Nagasue,  and 
B.  Koike.  An  attachment  was  issued  and  the  sheriff  levied 
upon  a  certain  growing  crop  of  onions  in  San  Joaquin  County. 
Subsequently,  Kato,  for  himself  and  as  agent  for  one  Waka- 
moto  and  Toshi  Koike  (the  last  named  being  the  wife  of 
R.  Koike),  filed  a  third-party  claim.  The  sheriff  thereupon 
demanded  and  Itoo,  the  plaintiff,  at  once  deposited  one  thou- 
sand one  hundred  dollars  for  the  sheriff's  protection  against 
said  third-party  claim.  The  plaintiff  subsequently  made  a 
motion  for  the  appointment  of  a  receiver  to  harvest,  sell,  and 
account  for  the  crop  of  onions.  The  motion  was  granted; 
one  M.  P.  Barnes  was  appointed  and  qualified  as  receiver,  and 
the  sheriff  put  him  in  possession  of  the  crop.  At  the  time 
the  receiver  was  appointed  the  sheriff  had  refused  to  take  the 
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responsibility  of  harvesting  the  crop,  and  the  third-party 
claimants  had  refused  to  gather  the  onions  while  the  attach- 
ment was  in  existence. 

The  third-party  claimants,  S.  Kato,  Y.  Wakamoto,  and 
Toshi  Koike  (wife  of  R.  Koike),  petitioned  this  court  for  a 
writ  of  prohibition,  and  an  order  to  show  cause  why  such  writ 
should  not  issue  was  made.  The  matter  was  argued  and  is 
still  pending.  On  August  9, 1916,  before  the  return  day  fixed 
by  the  order  to  show  cause  the  attorneys  for  the  receiver,  the 
plaintiff,  and  the  third-party  claimants  respectively  entered 
into  a  stipulation  reciting  the  facts  that  Kato  claimed  forty 
per  cent,  and  Mrs.  Koike  and  Wakamoto  each  thirty  per  cent, 
of  the  crop  held  by  the  receiver  and  agreeing  that  the  receiver 
should  harvest,  market,  and  sell  the  crop  as  in  said  order  pro- 
vided and  should  pay  the  money  received,  after  subtracting 
the  costs  of  harvesting,  etc.,  as  follows:  Forty  per  cent  to 
Kato,  thirty  per  cent  to  Wakamoto,  and  thirty  per  cent,  the 
amount  claimed  by  Mrs.  Koike,  to  some  bank  on  deposit  to 
abide  the  order  of  the  superior  court  in  the  matter  of  the 
receivership.  The  stipulation  contained  the  following  para- 
graph : 

'*It  is  distinctly  understood  that  this  stipulation  shall  in  no 
event  or  under  any  circumstances  be  construed  or  taken  as  a 
consent  to  the  appointment  of  said  receiver  by  the  parties 
hereto,  or  that  they  waive  any  legal  right  to  appeal  from  or 
move  to  set  aside  said  order  appointing  said  receiver,  and  that 
the  parties  hereto  reserve  the  right  to  take  any  steps  that  they 
may  be  advised  to  contest  or  oppose  said  order  appointing 
said  receiver,  and  this  stipulation  is  entered  into  with  the 
express  purpose  of  facilitating  the  harvesting  of  said  crop  of 
onions. ' ' 

Under  this  stipulation  the  receiver  proceeded  to  gather  and 
sell  the  crop. 

B.  Koike  filed  a  petition  in  bankruptcy  and  on  August  19, 
1916,  the  Hon.  M.  T.  Dooling,  judge  of  the  district  court  of 
the  United  States,  made  an  order  staying  proceedings  in  the 
case  of  Itoo  v.  B.  Koike  et  al.,  and  on  the  28th  of  the  same 
month  this  order  was  modified  in  such  manner  as  to  continue 
Mr.  Barnes  as  receiver  in  the  harvesting  and  marketing  of 
the  crop.  The  order  also  required  him  to  turn  over  the  assets 
to  Mr.  William  T.  Hawkins,  referee  in  bankruptcy,  and  to  file 
his  account  of  such  receivership  with  the  said  referee. 
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On  September  25,  1916,  Judge  Busick  made  and  entered  an 
order,  as  judge  of  the  superior  court  of  the  state  of  California, 
in  and  for  the  county  of  Sacramento,  approving  the  receiver's 
report.  This  order  recited  that  as  authorized  by  stipulation 
of  all  the  parties  claiming  to  own  the  property  the  receiver 
had  released  and  surrendered  all  of  it  except  the  interest 
owned  by  R.  Koike;  that  the  receiver  had  $1,160.32  on  hand 
belonging  to  said  Koike,  and  that  both  court  and  receiver  had 
been  served  with  an  order  of  the  district  court  of  the  United 
States  which  has  been  described  above.  The  court  ratified 
the  conduct  of  the  receiver  in  releasing  all  of  the  property 
except  the  Koike  interest;  ordered  him  to  turn  over  the  re- 
maining assets  in  his  hands  to  the  referee  in  bankruptcy,  and 
decreed  that  upon  so  surrendering  said  assets  he  should  be 
discharged  as  receiver  and  his  bond  should  be  exonerated. 
On  the  27th  of  September,  1916,  another  order  was  made  and 
signed  by  Judge  Busick  reciting  the  receiver's  due  obedience 
to  the  former  order  and  formally  releasing  him  from  any 
further  liability. 

From  the  foregoing  facts  it  is  evident  that  no  good  reason 
exists  for  deciding  whether  or  not  the  original  appointment 
of  the  receiver  was  justified.  It  is  contended  that  no  stipu- 
lation could  invest  the  receiver  with  jurisdiction  to  act  if  the 
court  was  originally  without  such  jurisdiction.  This  is  true, 
but  nevertheless  the  stipulation  was  broad  enough  to  make  the 
receiver  the  agent  for  the  third-party  claimants.  The  para- 
graph, which  we  have  quoted,  reserving  the  right  to  question 
the  receiver's  authority,  does  not  in  the  slightest  degree  de- 
tract from  his  right  to  gather  and  sell  the  crop  under  the 
stipulation.  He  did  everjrthing  except  deposit  the  share 
claimed  by  Mrs.  Koike  in  bank,  and  that  he  could  not  do  be- 
cause it  was  impounded  by  the  federal  court.  If  this  money 
belongs  to  Mrs.  Koike  she  may  recover  it  from  that  court. 
The  issuance  of  a  writ  of  prohibition  now  by  this  court  would 
accomplish  nothing.  It  would  merely  require  the  receiver  to 
desist  from  gathering  and  selling  the  crop  and  from  dealing 
with  the  assets.  But  he  has  gathered  the  crop,  has  accounted 
for  the  assets,  and.  he  and  the  court  have  lost  all  control  of 
the  subject  matter  of  the  receivership. 

The  contention  is  made  that  under  the  authority  of  Hatre- 
meyer  v.  Sv^perior  Court,  84  Cal.  327-389,  [18  Am.  St.  Rep. 
192, 10  L.  R.  A.  627,  24  Pac.  121],  it  makes  no  difference  that 
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•the  property  has  passed  out  of  the  possession  of  both  court 
and  receiver — ^that  the  writ  should  issue,  and  that  this  court 
may  not  take  cognizance  of  the  payment  of  the  money  claimed 
by  Mrs.  Koike  into  the  district  court  of  the  United  States. 
The  citation  does  not  support  the  contention.  The  court 
there  merely  held  that,  although  the  writ  does  not  run  against 
ministerial  officers,  and  although  the  property  was  in  the  cus- 
tody of  the  receiver,  the  possession  of  the  receiver  was  that 
of  the  court,  he  being  a  mere  instrument  of  that  tribunal.  It 
was  accordingly  decided  that  the  writ  of  prohibition  runs  to 
the  court  and  operates  directly  upon  the  court  but  indirectly 
upon  the  receiver.  In  the  case  at  bar  there  is  no  property  in 
the  custody  of  the  court  and  no  receiver  against  whom  the 
writ  could  operate.  The  questions  raised  by  the  petition  are 
therefore  moot  questions  and  the  petition  for  the  writ  should 
be  and  accordingly  is  dismissed. 

Lorigan,  J.,  Sloss,  J-,  Henshaw,  J.,  and  Angellotti,  C.  J., 
concurred. 


[S.  P.  No.  7745.    Department  One.— December  23,  1916.] 

In  the   Matter  of  the   Estate  of  ROBERT  A.  VANCB, 

Deceased. 

Holographic  Wol— Insufficient  Date. — ^A  document  undated,  except  in 
the  manner  contained  in  the  recital,  "I  have  subscribed  my  name  and 
affixed  my  seal  this  22nd  day  of  March,  in  the  year  of  our  Lord  one 
thousand,''  does  not  comply  with  the  requirement  of  section  1277  of 
the  Civil  Code  that  a  holographic  will  must  be  dated  by  the  hand 
of  the  testator. 

Id. — ^Date  must  State  Day,  Month,  and  Year. — A  date  which  is  incom- 
plete, because  lacking  a  statement  of  either  the  day,  the  month, 
or  the  year  of  execution,  does  not  satisfy  the  statutory  definition  of 
a  holographic  will.  But  the  instrument,  if  it  bears  a  statement  of 
the  day,  the  month,  and  the  year,  is  not  invalidated  because  one  or 
more  of  these  elements  may  be  incorrectly  given. 

• 
APPEAL  from  an  order  of  the  Superior  Court  of  the  City 

and  County  of  San  Francisco,  dismissing  a  petition  for  revo- 

eation  of  the  probate  of  a  will.    J.  V.  Coflfey,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Clarence  Coonan,  and  Nat    Schmulowitz,  for  Appellants. 

Robert  J.  McQahie,  Joseph  H.  Mayer,  and  George  D.  Perry, 
for  Ilespondents. 

SLOSS,  J.— On  October  16,  1914,  a  paper  was  admitted  to 
probate  as  the  holographic  will  of  Robert  A.  Vance,  deceased. 

Within  due  time,  certain  heirs  of  said  decedent  filed  their 
petition  for  the  revocation  of  the  probate,  alleging  that  the 
paper  was  not  dated  except  in  the  manner  following:  **I 
have  subscribed  my  name  and  affixed  my  seal  this  22nd  day 
of  March,  in  the  year  of  our  Lord  one  thousand."  To  this 
petition  the  executor  and  certain  beneficiaries  demurred. 
Their  demurrers  were  sustained  and,  the  contestants  declin- 
ing to  amend,  the  court  gave  judgment  dismissing  Jhe  peti- 
tion for  revocation  of  probate.    The  petitioners  appeal. 

From  the  testimony  on  the  original  application  for  probate, 
it  appears  that  the  instrument  was  in  fact  written  by  Vance 
in  the  year  1910.  The  single  question  is  whether  the  words 
"this  22nd  day  of  March  in  the  year  of  our  Lord  one  thou- 
sand" constitute  a  sufficient  dating.  Section  1277  of  the 
Civil  Code  defines  a  holographic  will  as  one  ''that  is  entirely 
written,  dated,  and  signed  by  the  hand  of  the  testator." 
The  omission  of  any  of  these  requirements  is  fatal.  "The 
legislature  has  seen  fit  to  require  three  things  to  concur  for 
the  execution  of  a  holographic  will,  viz.,  that  it  be  written, 
dated,  and  signed  by  the  hand  of  testator.  We  are  not  at 
liberty  to  hold  that  the  legislature  intended  any  one  of  these 
requirements  to  be  of  a  greater  or  less  importance  than  the 
others."  (Estate  of  Martin,  58  Cal.  530.)  ''It  must  be 
entirely  written,  it  must  be  entirely  dated,  and  it  must  be 
entirely  signed  by  him."  (Estate  of  Billings,  64  Cal.  427, 
[1  Pac.  701].)  Not  only,  therefore,  will  the  instrument  fail 
of  validity  as  a  holographic  will  if  it  bear  no  date  at  all 
(Estate  of  Martin,  supra),  but  the  same  result  will  follow 
if  the  date  be  partly  written  by  the  hand  of  the  testator 
and  partly  printed.  In  Estate  of  Billings,  supra,  the  in- 
strument bore  the  words  "April  1st,  1880."  The  words 
"April  1st,"  were  written  by  the  deceased,  the  figures 
"1880"  were  printed.    It  was  held  that  probate  must  be 
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denied.  So  in  Estate  of  Phimel,  151  Cal.  77,  [121  Am.  St. 
Rep.  100,  90  Pac.  192],  where  the  paper  was  dated  *' Janu- 
ary 12,  1904/'  the  figures  "190"  in  the  year  date  being 
printed. 

It  is  well  settled  that  the  paper,  in  order  to  comply  with 
the  requirement  that  it  be  dated,  must  designate  a  certain 
day,  month,  and  year.    In  Estate  of  Price,  14  Cal.  App.  462, 

[112  Pac.  482],  the  paper  read,  ''Dated  this  day  of 

,  1906."    The  ruling  was  that  this  did  not  meet  the 

demand  of  the  statute.  The  case  is  approved  in  Estate  of 
Carpenter,  172  Cal.  268,  [L.  R.  A.  1916E,  498,  156  Pac. 
464],  recently  decided  in  this  court,  our  holding  being  that 
a  paper  bearing  the  figures  "10  1912"  is  not  dated.  The 
statute  of  Louisiana  with  reference  to  holographic  wills  is 
similar  to  our  own,  and  the  decisions  in  that  state,  too,  are 
to  the  effect  that  a  paper  is  not  dated  unless  it  contains  a 
statement  of  the  day,  the  month,  and  the  year.  (Fuentes  v. 
Oa^iieSy  25  La.  Ann.  85;  Heffner  v.  Heffner,  48  La.  Ann. 
1088,  [20  South.  281] ;  Succession  of  Robertson,  49  La.  Ann. 
868,  [62  Am.  St.  Rep.  672,  21  South.  586].) 

The  testator  may  use  abbreviations  in  expressing  the  date. 
A  will  dated  "Nov.  22/97"  shows  plainly  enough  that  the 
date  in  the  writer's  mind  was  the  twenty-second  day  of 
November,  1897,  and  is  entitled  to  probate.  (Estate  of  Lake- 
meyer,  135  Cal.  28,  [87  Am.  St.  Rep.  96,  66  Pac.  961].)  So 
where  the  date  was  "4-14-07"  (Estate  of  Ckevallier,  159  Cal. 
161,  [113  Pac.  130]),  the  court  saying  that  "it  would  be 
difficult  to  find  one  at  all  versed  in  business  or  practical 
affairs  who  would  not  readily  construe  these  numerals  to 
mean  April  14,  1907."  While  the  will  must  bear  a  designa- 
tion, in  the  testator's  hand,  of  the  day,  the  month,  and  the 
year  of  execution,  it  is  not  necessary  that  the  date  so  given 
shall  be  that  upon  which  the  paper  was  in  fact  written.  In 
Estate  of  Fay,  145  Cal.  82,  [104  Am.  St.  Rep.  17,  78  Pac. 
340],  the  instrument  bore  the  date  "May  twenty-fifth,  eigh- 
teen hundred  and  fifty-nine."  The  evidence  showed  that  the 
instrument  could  not  have  been  written  in  the  year  1859,  but 
that  it  was  probably  written  in  the  year  1889.  It  was  held 
that  the  error  did  not  affect  the  validity  of  the  will,  the 
ground  of  the  decision  being  that  the  statute  does  not  require 
that  the  instrument  be  "truly  dated,"  or  "correctly  dated," 
but  merely  that  it  be  dated. 
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This  brief  review  of  the  decisions  points  the  distinction  upon 
which  the  question  in  the  present  case  turns.  A  date  which 
is  incomplete,  because  lacking  a  statement  of  either  the  day, 
the  month,  or  the  year  of  execution  does  not  satisfy  the  statu- 
tory definition  of  a  holographic  will.  But  the  instrument,  if 
it  bear  a  statement  of  the  day,  the  month,  and  the  year,  is  not 
iDvalidated  because  one  or  more  of  these  elements  may  be 
incorrectly  given.  The  respondents  contend  that  Vance's  will, 
like  that  of  Pay,  contains  everything  necessary  to  a  date,  and 
that  the  words  *'one  thousand"  do  designate  a  year,  although 
incorrectly.  We  think,  however,  that  the  acceptance  of  this 
claim  would  require  a  strained  and  unreasonable  view  of  the 
situation.  The  true  date  of  the  paper,  if  fully  expressed  in 
the  form  adopted  by  the  writer,  would  have  been  the  **22nd 
day  of  November,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  ten.'*  Undoubtedly  the  writing  of  the  words 
"one  thousand"  alone  was  due  to  an  inadvertence  of  some 
kind.  But  these  words  form  no  more  than  a  part  of  the  com- 
plete date  in  the  mind  of  the  writer.  Taking  into  considera- 
tion the  nature,  even  more  than  the  extent,  of  the  discrepancy 
between  the  year  given  and  the  year  of  actual  execution,  the 
only  fair  inference  is  that  Vance  failed  to  complete  the  date 
which  he  had  begun  to  write.  It  is  as  if,  stating  the  year  in 
figures  instead  of  words,  he  had  written  **  November  22, 
1  ,"  or  November  22, 19  ."  This  would  clearly  have  been 
an  insufficient  date.  (Succession  of  Swanson,  131  La.  53,  [58 
South.  1030] ;  Succession  of  Swanson,  132  La.  606,  [61  Somth. 
685].)  In  the  Fay  case  the  words  ''eighteen  hundred  and 
fifty-nine"  represented  a  complete  date.  The  date  was  not, 
to  be  sure,  that  of  the  actual  writing  of  the  instrument,  but 
it  did  contain  everything  necessary  to  specify  a  date  as  that 
upon  which  the  testator  declared  the  paper  to  have  been 
written.  Here,  on  the  other  hand,  the  words  **one  thousand" 
described,  not  a  year  which  the  testator  intended  to  describe 
as  that  of  the  execution  of  his  will,  but  only  a  part  of  the 
designation  of  a  year,  the  rest  having  been,  for  some  un- 
known reason,  omitted.  Stating  it  otherwise,  in  the  Pay 
case  all  that  was  needed  to  make  the  given  date  correspond 
to  the  true  date  was  to  change  the  erroneous  word  ''fifty"  to 
"eighty."  Here  the  date  given  could  not  be  made  correct 
by  any  such  substitution.  To  make  it  agree  with  the  true 
date,  we  should  have  to  add  words  to  it,  that  is,  we  should 
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have  to  add  ''nine  hundred  and  ten"  to  the  words  "one  thou- 
sand/'   We  think  it  cannot  fairly  be  said  that  the  paper  was 
"entirely  dated  by  the  hand  of  the  testator."    The  demurrer 
to  the  petition  should   therefore  have  been  overruled. 
The  judgment  is  reversed. 

Shaw,  J.,  and  Lawlop,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  7495.    In  Bank.— December  23,  1916.] 

A.  V.  QLOUGIE,  Appellant,  v.  C.  A.  GLOUGIE  et  al., 
Respondents. 

Judgment  —  Vacation  of  Interlocutory  Degree  —  Judicial  Error — 
Manner  of  Correction. — An  assumed  judicial  error  in  setting  aside 
the  interlocutory  decree  in  an  action  for  an  accounting,  based  upon 
the  court's  own  concept  that  the  defendants  were  entitled,  as  of 
strict  legal  right,  to  answer  the  amended  complaint  filed  therein  at 
the  close  of  the  trial^  is  not  correctible  under  section  473'  of  the 
Code  of  Civil  Procedure,  but  is  to  be  remedied  by  motion  for  new 
trial  or  by  appeal  from  the  judgment,  and  as  to  a  certain  limited 
kind  of  error  by  motion  under  section  663  of  the  Code  of  <Svil  Pro- 
cedure. 

Id.-«Motion  to  Set  Aside  Interlocutory  Decree — Laches. — ^In  an  ac 
tion  for  an  accounting  and  to  establish  that  the  defendants  held 
the  property  and  business  of  plaintiff  in  trust  for  him,  where  the 
defendants,  after  the  entry  of  the  interlocutory  decree  in  favor  of 
the  plaintiff,  participated  in  the  sessions  of  the  commissioner  who 
took  the  accounting,  and  sought  a  determination  therein  favorable 
to  themselves,  and  made  no  attempt  to  set  aside  the  interlocutory 
decree  under  section  473  of  the  Code  of  Civil  Procedure  until  nine 
months  after  its  entry,  they  were  guilty  of  such  laches  as  to  pre- 
vent the  granting  of  relief,  as  under  such  section  application  for 
relief  must  be  made  in  all  cases  within  six  months,  and  in  every 
case  within  a  reasonable  time. 

L). — ^Amendment  of  Complaint — ^Conpormity  to  Proof— Cause  of  Ac- 
tion not  Changed. — ^Where  at  the  close  of  the  trial  of  such  an 
action  the  court  concluded  that  the  evidence  established  that  the 
defendants  had  taken  over  the  business  and  property  of  the  plain- 
tiff in  trust,  but  not,  as  averred  in  the  complaint,  under  an  alleged 
oral  agreement  to  buy  the  property  and  business  after  they  had 
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taken  it  over,  but  under  a  trust  rather  in  the  nature  of  Becuritj  for 
advancements  of  sums  of  money  made  to  the  plaintiff  to  help  him 
out  of  financial  troubles,  there  was  no  error  in  permitting  the  plain- 
tiff to  file  an  amended  complaint  to  conform  to  the  proofs,  as  the 
cause  of  action  was  not  thereby  changed;  the  fundamental  equitable 
consideration  being  whether  there  was  a  breach  of  trust  by  virtue 
of  which  defendants  were  inequitably  retaining  possession  of  prop- 
erty rightfully  belonging  to  plaintiff. 
Id.— Pleading — Amendments  to  Complaini>— Answee  not  Bequised. — 
Where  an  amended  complaint  or  amendments  to  a  complaint  are 
filed  to  conform  to  the  proofs,  no  answer  thereto  is  necessary,  as  the 
issues  tendered  by  the  complaint  are  taken  as  denied  without  plead- 
ing, having  been  already  tried  by  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  setting  aside  an  interlocutory  decree  for  an  account- 
ing and  the  final  decree  entered  thereon.  W.  M.  Conley, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  K  Bonestell,  for  Appellant. 

M.  B.  &  B.  M.  Harris,  Short  &  Sutherland,  and  Carl  B. 
Lindsay,  for  Respondents. 

HENSHAW,  J.— This  is  an  appeal  from  an  order  of  the 
court  setting  aside  an  interlocutory  decree  for  an  accounting 
which  it  had  made  in  the  action  and  the  final  decree  entered 
after  that  accounting,  which  final  decree  was  a  judgment  in 
favor  of  the  plaintiff. 

The  relevancy  of  the  following  facts  will  be  the  better 
understood  by  carrying  in  mind  the  nature  of  this  appeal. 
Plaintiff  brought  his  action  against  his  two  brothers  and 
their  wives,  alleging  that  he  was  the  owner  of  and  conducting 
a  general  merchandise  business  in  the  town  of  Sanger.  Be- 
coming financially  involved,  his  brothers  came  to  his  rescue, 
and  compromised  and  paid  his  financial  obligations  with  the 
money  of  the  wife  of  one  of  them.  In  the  matter  of  these 
adjustments  they  took  over  the  charge  and  conduct  of  the 
business,  and  were  in  such  control  when  they  orally  agreed 
with  plaintiff  to  buy  his  business  for  a  specific  sum  upon 
named  terms  and  times  of  payment.  This  agreement  was 
oral,  but  was  accompanied  by  a  further  promise  to  have  it 
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duly  executed  in  writing.  This  the  defendants  have  refused 
to  do,  and  they  refuse  also  to  restore  the  business  to  plaintiff. 
He  therefore  prayed  for  a  judgment  decreeing  that  they  held 
the  business  in  trust  and  for  an  accounting.  The  answers  of 
defendants  were  limited  to  denials  of  the  vital  matters  of  the 
complaint.  Trial  was  had.  At  the  conclusion  of  the  taking 
of  the  evidence,  the  judge,  expressing  the  view  that  the  evi- 
dence established  to  his  satisfaction  that  the  defendants  had 
taken  over  the  property  in  trust,  but  under  a  trust  rather  in 
the  nature  of  security  for  their  advancements  than  under  the 
asserted  executory  sale,  authorized  the  filing  of  an  amended 
complaint  to  conform  to  the  proofs.  This  amended  com- 
plaint, as  the  court's  order  shows,  was  first  submitted  to  it, 
and  its  filing  was  permitted  under  the  court's  declaration 
that  'Hhis  is  a  proper  case  in  which  to  allow  an  amendment 
to  the  complaint  upon  the  ground  asked  for  by  plaintiff,  and 
that  the  proposed  amended  complaint  will  have  the  effect 
of  causing  the  allegations  thereof  to  correspond  to  the  proof 
on  the  trial."  The  amended  complaint  adopted  the  view 
which  the  court  had  taken  of  the  proof  established  by  the  evi- 
dence, and  alleged  that  the  business  was  turned  over  to  the 
defendants  as  security  for  the  repayment  of  such  amounts  of 
money  as  they  might  be  called  upon  to  expend  upon  behalf  of 
the  plaintiff.  The  defendants  interposed  a  general  demurrer 
to  the  complaint,  together  with  a  motion  to  strike  it  from 
the  files  upon  the  ground  that  it  charged  upon  a  new  cause 
of  action.  Upon  July  22,  1913,  the  court  overruled  this  de- 
murrer without  leave  to  answer,  and  denied  the  motion  to 
strike  out  the  amended  complaint.  Six  days  thereafter  the 
court  filed  its  findings  and  interlocutory  decree,  declaring 
the  plaintiff  entitled  to  an  accounting  and  appointing  a 
referee  for  the  purpose.  The  referee  held  sessionis,  at  which 
all  parties  were  present,  took  evidence,  and  filed  his  report 
upon  January  7,  1914.  Following  this  report,  on  February 
9,  1914,  the  court  filed  its  written  decision  in  favor  of  the 
plaintiff,  and  gave  him  final  judgment  for  the  sum  of  $18,786. 
One  month  thereafter  the  defendants  served  and  filed  their 
notice  of  intention  to  move  for  a  new  trial,  and  on  April  13, 
1914,  they  also  perfected  an  appeal  from  the  final  judgment. 
In  the  same  month,  on  April  24,  1914,  defendants,  for  the 
first  time,  gave  notice  of  their  intention  to  apply  to  the  court 
for  an  order  vacating  and  setting  aside  the  interlocutory  de- 
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cree  and  the  final  judgment  under  section  473  of  the  Code 
of  Civil  Procedure.  The  grounds  of  ''mistake,  inadvertence, 
surprise  and  excusable  neglect"  are  the  following:  (1)  the 
court  was  without  jurisdiction  to  render  the  interlocutory 
decree  and  the  final  judgment  because  the  court  in  overrul- 
ing the  general  demurrer  to  the  amended  complaint  ''did 
not  fix  any  time  within  which  said  defendants  would  be  re-^ 
quired  to  answer  said  amended  complaint";  (2)  no  notice  of 
the  overruling  of  the  demurrer  was  ever  at  any  time 
"served"  upon  the  defendants  or  their  attorneys;  (3)  there- 
fore the  defendants  were  not  and  never  have  been  in  default 
for  failure  to  answer  the  amended  complaint;  and  (4),  the 
action  not  being  at  issue,  by  reason  of  the  fact  that  no  an- 
swer to  the  amended  complaint  was  on  file,  the  findings,  the 
interlocutory  decree,  and  the  judgment  are  void.  This  appli- 
cation came  on  to  be  heard  on  May  2,  1914,  and  was  granted 
by  order  of  court  setting  aside  both  the  interlocutory  decree 
and  the  final  judgment  on  August  5,  1914.  In  the  January 
following,  this  court  on  motion  of  plaintiff  dismissed  the  de- 
fendants' appeal  from  the  final  judgment  for  want  of  prose- 
cution, and  at  about  the  same  time  the  trial  court  dismissed 
defendants'  motion  for  a  new  trial,  no  bill  of  exceptions  or 
statement  having  been  prepared  and  settled  within  the  time 
allowed  by  law.  In  January,  also,  the  plaintiff  applied  to 
the  trial  court  for  an  order  vacating  its  order  of  August  5, 
1914,  setting  aside  the  interlocutory  decree  and  final  judg- 
ment, upon  the  ground  that  at  the  time  the  order  of  August 
5th  was  made,  an  appeal  was  pending  from  the  final  judg- 
ment, and  the  trial  court  was  therefore  without  jurisdiction 
to  make  that  order.  This  motion  was  granted,  and  there- 
after, on  March  3,  1915,  the  trial  court  permitted  the  defend- 
ants to  renew  their  application  and  motion  previously  made, 
as  above  stated,  for  relief  under  section  473  of  the  Code  of 
Civil  Procedure,  asking  a  vacation  of  the  interlocutory  de- 
cree and  final  judgment.  It  did  so  upon  the  ground  that  as 
its  previous  order  vacating  these  decrees  had  been  made  while 
an  appeal  was  pending  in  this  court,  it  was  absolutely  with- 
out jurisdiction  to  make  the  order,  which  order  was  therefore 
a  nullity,  and  the  whole  matter  consequently  stood  as  if  no 
order  had  ever  been  made  upon  the  application;  that  the 
effect  of  the  appeal  was  to  suspend  and  not  destroy  the  juris- 
diction of  the  court,  which  jurisdiction  revived  upon  the  com- 
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ing  down  of  the  remdttitur  from  this  court  dismissing  the 
appeal.  Thereupon  the  court  again  made  its  order  vacating 
and  setting  aside  the  interlocutory  decree  and  final  judgment, 
and  it  is  from  this  last  order  that  this  appeal  is  taken. 

Manifestly  what  the  court  did  in  granting  this  motion  for 
relief  was  based  upon  its  own  concept  that  defendants  were 
-^entitled,  as  of  strict  legal  right,  to  answer  the  amended  com- 
plaint, and  that  the  court  committed  legal  error  in  refusing 
to  accord  them  that  right.  But  aside  from  the  proposition 
advanced  by  this  appellant,  and  well  founded  in  principle 
and  on  authority,  that  a  judicial  error  such  as  this  is  not  cor- 
rectible  under  section  473  of  the  Code  of  Civil  Procedure, 
but  is  to  be  remedied  by  motion  for  new  trial  or  by  appeal 
from  the  judgment,  and  as  to  a  certain  limited  kind  of  error 
by  motion  under  section  663  of  the  Code  of  Civil  Procedure 
(Egan  v.  Egan,  90  Cal.  15,  [27  Pac.  22] ;  O'Brien  v.  O'Brien, 
124  Cal.  422,  [57  Pac.  225] ;  Canadian  &  American  etc.  Trust 
Co,  V.  Clarita  Land  etc.  Co.,  140  Cal.  672,  [74  Pac.  301] ) ; 
and  aside  also  from  consideration  of  the  further  proposition 
that  in  view  of  the  uncontradicted  facts  above  stated,  it  is 
extremely  diflScult  to  perceive  how  the  discretion  of  the  court 
could  be  invoked  upon  any  theory  of  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  two  fundamental  propositions 
may  be  considered,  both  of  which  sustain  appellant's  con- 
tention that  this  order  must  be  reversed. 

The  first  of  these  is  the  tardiness  of  the  application  for 
relief.  It  was  in  July,  1913,  that  the  court  entered  its  inter- 
locutory decree  in  favor  of  plaintiff.  Without  regard  to  the 
right  of  defendants  to  receive  notice  of  this,  it  is  manifest 
that  they  explicitly  waived  whatever  right  they  had  by-'  ap- 
pearing at  all  of  the  hearings  of  the  commissioner,  at  which 
hearings  evidence  was  taken.  The  commissioner  filed  his 
report  upon  January  7,  1914.  The  final  judgment  was  given 
on  February  9,  1914.  It  was  not  until  April  24,  1914,  that 
the  defendants  gave  notice  of  their  intention  to  apply  to  the 
court  for  an  order  vacating  and  setting  aside  both  the  inter- 
locutory decree  and  the  final  judgment.  It  was  nine  months 
after  the  entry  of  the  interlocutory  decree  before  they  made 
their  first  effort  to  set  it  aside.  Not  that  only,  but  during 
the  time  that  elapsed,  they  participated  in  the  sessions  of  the 
commissioner,  sought  a  determination  favorable  to  themselves 
upon  the  accounting,  and  only  after  they  failed  and  after 
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final  judgment  had  been  given  against  them  did  they  take 
this  procedure.  And  yet  it  was  vital  to  the  relief  which  they 
sought  that  the  interlocutory  decree  should  be  set  aside,  since 
the  interlocutory  decree  fixed  the  final  rights  of  the  parties, 
saving  as  to  the  amount  of  the  monetary  judgment  to  be 
given.  Application  for  relief  under  section  473  must  be  timely 
made.  It  must  in  all  cases  be  made  within  six  months,  and 
in  every  case  must  be  made  within  a  reasonable  time.  {Smith 
V.  Pelton  Water  Wheel  Co,,  151  Cal.  394,  [90  Pac.  934].) 
As  concerns  the  motion  to  vacate  the  interlocutory  decree,  it 
was  actually  not  made  until  after  nine  months ;  while  touch- 
ing the  application  to  vacate  the  final  judgment,  aside  from 
the  consideration  to  which  we  have  already  adverted,  there 
was  the  utterly  unexplained  delay  from  February  9th  to 
April  24th,  a  delay  which,  under  the  proved  circumstances 
of  this  case,  establishes  beyond  peradventure  the  laches  of 
the  defendants. 

The  second  proposition  is  that  the  court  did  not  err  in  re- 
fusing leave  to  the  defendants  to  answer  the  amended  com- 
plaint. It  will  not  be  questioned  but  that  where  permission 
to  amend  to  conform  to  the  proofs  is  given,  this  does  not  au- 
thorize the  setting  up  of  new,  distinct  causes  of  action  not 
originally  pleaded.  Such  is  the  decision  in  Boivman  v. 
Wohlke,  166  Cal.  121,  [Ann.  Cas.  1915B,  1011,  135  Pac.  37], 
relied  upon  by  respondents  here.  But  the  distinction  be- 
tween that  case  and  others  of  like  kind,  and  the  one  at  bar, 
becomes  obvious  upon  the  slightest  consideration.  In  the 
Wohlke  case  an  entirely  new  and  distinct  cause  of  action 
based  upon  a  tortious  act  not  complained  of  was  embodied 
in  the  amendments  to  the  complaint  which  the  court  had 
permitted.  In  the  case  at  bar  there  was  no  inclusion  for  the 
first  time  of  any  new  cause  of  action.  The  cause  of  action 
in  both  the  original  and  in  the  amended  complaint  was  the 
same.  Plaintiff  sought  relief  for  the  same  breach  of  trust. 
The  difference  between  the  two  causes  of  action  consisted 
merely  in  this:  that  with  the  evidence  of  all  the  parties  be- 
fore it  the  court  concluded  that  a  breach  of  trust  had  been 
committed,  but  that  the  breach  of  trust  grew  out  of  the  fact 
that  the  plaintiff  had  made  over  his  property  to  the  defend- 
ants as  security  for  advancements  made  by  them,  whereas 
the  original  complaint  charged  that  the  breach  of  trust  grew 
out  of  the  fact  that  after  having  taken  possession  of  his 
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property  as  security  for  advancements  there  was  a  subsequent 
executory  agreement  entered  into  by  virtue  of  which  the  de- 
fendants were  to  purchase  the  property.  In  both  cases  the 
fundamental  equitable  consideration  was  the  same,  namely, 
was  there  a  breach  of  trust  by  virtue  of  which  the  defendants 
were  inequitably  retaining  possession  of  property  rightfully 
belonging  to  plaintiff!  If  so,  they  were  bound  to  account 
for  their  trusteeship.  So  manifest  is  this  that  we  think  noth- 
ing more  need  be  added  upon  the  point,  saving  to  say  that 
the  amended  complaint  permitted  to  be  filed  in  this  instance 
comes  most  clearly  and  appositely  within  the  contemplation 
of  the  law  as  discussed  in  McDougold  v.  Argonaut  Land  etc, 
Co.,  117  Cal.  87,  [48  Pac.  1021],  where  this  court  says: 
"Amendments  made  to  the  complaint  after  trial,  and  for  the 
purpose  of  making  it  conform  to  the  proof,  must  rest  upon 
such  proof  and  cannot  go  beyond  it.  They  are  not  made  for 
the  purpose  of  framing  issues  for  trial,  but  to  supply  some 
technical  defect,  or,  perhaps,  upon  the  supposition  that  cer- 
tain issues  have  been  tried  which  are  different  from  those 
framed  by  the  pleadings.  The  supposition  is  that  they  have 
been  tried  as  though  such  issue  had  been  made."  The  same 
case  affords  authority,  if  authority  be  needed,  for  the  familiar 
proposition  that  when  such  an  amended  complaint  or  amend- 
ments to  a  complaint  are  filed,  no  answer  thereto  is  necessary. 
The  issues  tendered  by  the  complaint  are  taken  as  denied 
without  pleading,  they  having  already  been  tried  by  the 
court. 
The  order  appealed  from  is  therefore  reversed. 

Melvin,  J.,  Lorigan,  J.,  Sloss,  J.,  and  Angellotti,  0.  J^ 
concurred. 

fiehearing  denied. 
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[Orim.  No.  1996.    In  Bank.— December  26,  1916.] 

THE  PEOPLE,  Respondent,  v.  J.  S.  WINKLER,  Appellant. 

Criional  Law— €k)NSTBUcnoK  of  Looal  Option  Law — Sale  of  Liquor 
m  No-LicsNSE  Territory. — Three  acts  are  declared  unlawful  by 
section  15  of  the  local  option  law  (Stats.  1911,  p.  599),  i.  e.,  soliciting 
orders,  taking  orders,  or  making  agreements  "for  the  sale  or  de- 
liyery  of  alcoholic  liquors."  The  words  "for  the  sale  or  deliyerj," 
etc.,  qualify  all  three  of  the  acts. 

Id. — SuFFiGiENOT  OF  Ikdictment. — ^An  indictment  for  a  violation  of  the 
local  option  law  which  charges  that  defendant  on  or  about  a  cer- 
tain day  in  a  certain  county  did  "take  an  order  from,  sell,  and 
deliver  to  one  M.  Hamilton,  alcoholic  liquor,"  within  a  supervisorial 
district  which  was  no-license  territory,  is  not  demurrable  on  the 
ground  that  it  charges  more  than  one  offense  and  that  the  several 
offenses  are  not  stated  in  separate  counts,  as  the  pleading  charges 
nothing  more  than  a  sale  under  section  13  of  the  act,  and  does  not 
attempt  to  allege  that  defendant  took  an  order  "for  the  sale  or 
delivery  of  liquor." 

lb.— Purchase  of  Liquor  not  Prohibited — Purchase  Outside  of  and 
Brinqing  into  No-license  Territory — Acting  Through  Agent. — 
The  local  option  law  prohibits  the  sale  of  alcoholic  liquors  but  not 
their  purchase;  it  does  not  prohibit  one  from  purchasing  such 
liquors  outside  of  no-license  territory  and  bringing  them  within 
such  territory  for  his  own  consumption,  and  if  one  may  do  this 
personally,  he  may  do  it  through  an  agent. 

Id.— iNSTSUonoNS — Defendant  Acting  as  Agent  for  Another. — In 
such  a  ease  the  defendant  is  entitled  to  have  the  jury  charged  that 
if  he,  in  purchasing  the  liquor  outside  of  the  no-license  territory 
described  in  the  indictment,  acted  on  behalf  of  and  as  the  agent 
of  the  prosecuting  witness,  having  no  interest  in  the  liquor,  and  de- 
riving no  profit  from  the  transaction,  he  was  not  guilty  of  "selling" 
such  liquor  to  the  prosecuting  witness. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County,  and  from  an  order  denying  a  new  trial.  William 
M.  Fincli,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  B.  Freeman,  and  Frank  Freeman,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  J.  Charles  Jones,  Deputy 
Attorney-General,  and  Ben  F.  Geis,  District  Attorney,  for 
Respondent. 
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SLOSS,  J. — ^The  defendant  having  been  convicted  of  a  vio- 
lation of  the  local  option  law  (Stats.  1911,  p.  599),  appeals 
from  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial. 

The  indictment  charged  that  the  defendant  on  or  about  the 
twentieth  day  of  November,  1914,  in  the  county  of  Glenn,  did 
*'take  an  order  from,  sell  and  deliver,  to  one  M.  Hamilton, 
alcoholic  liquor,"  within  a  supervisorial  district  which  was 
no-license  territory. 

The  defendant  demurred  to  the  indictment  on  the  ground 
that  it  charged  more  than  one  offense,  and  that  the  several 
offenses  were  not  stated  in  separate  counts.  (Pen.  Code.  sec. 
954.)  Section  13  of  the  act  makes  it  unlawful  to  ''sell,  fur- 
nish, distribute  or  give  away,"  within  the  boundaries  of  any 
no-license  territory,  any  alcoholic  liquors,  except  in  certain 
cases  specified  in  section  16.  Section  15  makes  it  unlawful, 
within  such  territory,  "to  solicit  orders,  take  orders  or  make 
agreements  for  the  sale  or  delivery  of  alcoholic  liquors."  The 
claim  is  that  the  indictment  charges  a  sale  under  section  13, 
and  also  the  taking  of  an  order  under  section  15.  It  is  not 
necessary  to  decide  whether  the  offenses  described  in  these 
sections  may  properly  be  joined  in  a  single  count.  We  are 
satisfied  that  the  indictment  did  not  contain  the  elements 
necessary  to  constitute  a  charge  of  ''taking  an  order"  under 
section  15.  Three  acts  are  there  declared  unlawful,  i.  e., 
soliciting  orders,  taking  orders  or  making  agreements  "for 
the  sale  or  delivery  of  alcoholic  liquors."  The  words  "for 
the  sale  or  delivery,"  etc.,  qualify  all  three  of  the  acts.  The 
indictment  merely  charges  that  the  defendant  took  an  order 
from  Hamilton,  and  sold  and  delivered  liquors  to  him.  There 
is  no  attempt  to  allege  that  he  took  an  order  "for  the  sale  or 
delivery  of  liquor."  Since  the  act  does  not,  in  section  13  or 
elsewhere,  prohibit  the  "delivery"  of  liquors,  the  pleading 
charges  nothing  more  than  a  sale  under  section  13,  and  the 
case  should  have  been  submitted  to  the  jury  on  the  issue  of 
sale  alone.  The  words  "taking  an  order  from"  may  well  be 
treated  as  surplusage.  In  this  view,  the  indictment  charges 
but  a  single  offense. 

Was  the  defendant  properly  convicted  of  the  offense  of 
selling  intoxicating  liquor  within  no-license  territory  !  There 
is  little  or  no  dispute  regarding  the  facts.  Winkler  conducted 
a  general  merchandise  store  at  Hamilton   City   in   Olenn 
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County.  This  was  no-license  territory  under  the  law.  The 
city  of  Chico,  in  Butte  County,  a  few  miles  distant,  was  ''wet" 
territory.  M.  Hamilton,  named  in  the  indictment  as  the  per- 
son to  whom  the  sale  was  made,  was  a  detective  employed  to 
discover  violations  of  the  local  option  law.  Hamilton  asked 
the  defendant  Winkler  to  procure  for  him  at  Chico  a  bottle 
of  whisky,  and  deliver  it  to  him  at  Hamilton  City.  The  de- 
fendant stated  that  he  did  not  make  a  business  of  it,  but  did 
it  for  some  of  his  customers.  He  requested  Hamilton  to  sign 
a  blank  form  or  order  which,  when  filled  out  and  signed,  read 
as  follows : 

''John  Daley,  426  Third  Street,  Chico,  Cal: 

"I  hereby  purchase  from  you  at  your  store  in  Chico  One 
Bottle  Beverage.  I  hereby  appoint  J.  S.  Winkler  my  special 
agent  for  the  transportation  of  these  goods  from  your  store, 
426  Third  street,  Chico,  to  my  home,  and  you  are  hereby 
authorized  and  instructed  to  deliver  them  to  him  for  me 

at 

'*  (Signed)    D.  0.  Mills." 

(The  name  "D.  0.  Mills*'  was  assumed  by  Hamilton.) 

At  the  same  time,  Hamilton  handed  Winkler  one  dollar,  the 
price  of  the  whisky.  Winkler  went  to  Chico  to  attend  to  busi- 
ness of  his  own,  obtained  the  bottle  of  whisky  from  Daley,  the 
person  named  in  the  order,  paying  Wm  the  dollar,  returned 
to  Hamilton  City  and  handed  the  bottle  of  whisky  to  Hamil- 
ton. There  was  evidence  that  the  order  signed  by  Hamilton 
was  on  a  prepared  form,  on  which  the  name  and  address  of 
Daley  were  printed.  The  name  of  Winkler,  and  the  words 
"One  Bottle  Beverage"  were  written  in.  It  was  also  testified 
that  Winkler  had  a  number  of  these  blanks  in  his  possession. 

The  court  refused  to  give  three  instructions  requested  by 
the  defendant.  These  instructions  presented,  in  different 
forms,  the  proposition  that  if  the  defendant,  in  purchasing  the 
liquor  outside  of  the  no-license  territory  described  in  the  in- 
dictment, acted  on  behalf  of  and  as  the  agent  of  the  prose- 
cuting witness,  having  no  interest  in  the  liquor,  and  deriving 
no  profit  from  the  transaction,  he  was  not  guilty  of  "selling" 
such  liquor  to  the  prosecuting  witness.  No  instructions  of 
similar  purport  were  given  by  the  court.  The  defendant  was 
entitled  to  have  the  jury  charged  on  these  lines,  even  if  the 
instructions  as  framed  were  subject  to  the  rather  technical 
and  minute  criticisms  suggested  by  respondent     (State  v. 
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Turner,  83  Kan.  183,  [109  Pac.  983].)  It  may  be  that  the 
evidence  warranted  an  inference,  on  the  part  of  the  jury,  that 
the  course  of  procedure  adopted  by  Winkler  was  a  mere  pre- 
text for  covering  sales  of  liquor  made  by  him  either  for  him- 
self or  for  Daley,  and  that  in  fact  he  was  not  an  agent  of  the 
purchaser.  But  under  the  evidence,  the  jury  might  have 
found  that  the  transaction  was  bona  fide,  and  precisely  what 
Winkler  represented  it  to  be.  The  statute  prohibits,  in  sec- 
tion 13,  the  sale  of  alcoholic  liquors.  It  does  not  prohibit 
their  purchase.  More  specifically,  it  does  not  prohibit  one 
from  purchasing  intoxicating  liquors  outside  of  no-license 
territory,  and  bringing  them  within  such  territory  for  his  own 
consumption.  If  a  man  may  do  this  personally,  he  may  do  it 
through  an  agent.  Hamilton  had  the  right  to  buy  liquor  in 
Chico  and  bring  it  to  Hamilton  City  for  his  own  use.  If  he 
did  this  through  Winkler,  acting  as  his  agent,  neither  he  nor 
the  agent  was  guilty  of  a  violation  of  the  law.  This  conclu- 
sion is  supported  by  the  uniform  current  of  authority.  We 
cite  a  few  cases.  (State  v.  Lynch,  81  Ohio  St.  336,  [28 
L.  R.  A.  (N.  S.)  334,  90  N.  E.  935] ;  Strickland  v.  State  (Tex. 
Cr.),  47  S.  W.  720;  Reed  v.  State,  3  Okl.  Cr.  16,  [24  L.  R.  A. 
(N.  S.)  268,  103  Pac.  1070] ;  Partin  v.  Commonwealth,  140 
Ky.  146,  [130  S.  W.  968] ;  Lee  v.  Commonwealth,  143  Ky. 
355,  [136  S.  W.  624] ;  Simpson  v.  Commonwealth,  151  Ky. 
442,  [152  S.  W.  255] ;  State  v.  Cullins,  53  Kan.  100,  [24 
L.  R.  A.  212,  36  Pac.  56] ;  State  v.  Turner,  83  Kan.  183,  [109 
Pac.  983] ;  Davis  v.  State,  53  Tex.  Cr.  373,  [109  S.  W.  938] ; 
JEvans  v.  State,  55  Tex.  Cr.  450,  [117  S.  W.  167].) 

It  was  the  defendant's  right  to  have  the  jury  pass  upon  this 
question  of  agency,  under  instructions  that,  if  he  was  acting 
solely  as  the  agent  of  the  purchaser  of  the  whisky,  he  could 
not  be  convicted  of  making  a  sale  of  it  to  such  purchaser. 
The  refusal  to  give  such  instructions  was  highly  prejudicial. 

The  judgment  and  the  order  denying  a  new  trial  are 
reversed. 

Shaw,  J.,  Melvin,  J.,  Henshaw,  J.,  Lorigan,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 
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[8.  F.  No.  7102.    Department  One.— December  27,  1918.] 

WILLIAM    BAYLY,    Appellant,    v.    HENRY    B.    LEE, 

Respondent. 

OoNTSAGT  —  Failure  or  PkRroBMANCE  —  Trial  of  Issue  —  AppBAii— In- 
sufficiency OF  Answer — Objection  not  Reviewable. — In  an  ac- 
tion to  recover  damages  for  an  alleged  breach  of  contract,  where 
the  plaintiff  tried  the  case  on  the  theory  that  defendant's  alleged 
failure  to  perform  was  in  issue,  he  cannot  for  the  first  time  on 
appeal  object  that  the  denial  in  the  answer  was  insufficient  for  any 
purpose. 

Id, — Legal  Servtoes — ^Enforcement  of  Rights  Under  Contract — Al- 
leged Breach — Proper  Nonsuit. — In  an  action  to  recover  damages 
for  an  alleged  breach  of  contract  whereby  the  plaintiff  employed 
and  retained  the  defendant,  as  an  attorney  at  law,  to  enforce  plain- 
tiff's rights  under  a  contract  made  between  plaintiff  and  a  third 
party,  by  the  terms  of  which  the  latter  agreed  to  sell  and  deliver 
to  plaintiff  certain  shares  of  corporate  stock  upon  the  terms  and 
eonditions  stated,  a  nonsuit  is  properly  granted,  where  it  is  shown 
that  the  plaintiff  failed  to  pay  or  to  make  a  tender  of  payment 
of  the  balance  of  the  purchase  price  as  provided  in  the  contract, 
which  payment  was  made  a  condition  to  the  transfer  of  the  stock. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  K.  Hutchinson,  and  Walter  Slack,  for  Appellant. 

Clayberg  &  Whitmore,  for  Respondent 

SLOSS,  J. — This  action  was  brought  to  recover  damages  for 
breach  of  contract.  The  court  granted  defendant's  motion 
for  a  nonsuit,  and  entered  judgment  accordingly.  Plaintiff 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  complaint  alleges  that  the  defendant  is  an  attorney  at 
law,  and  that  on  December  2,  1909,  the  parties  entered  into  a 
written  agreement,  whereby  the  plaintiff  employed  and  re- 
tained the  defendant  as  his  attorney  to  enforce  plaintiff's 
rights  under  a  certain  contract  between  said  plaintiff  and  one 
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Dolbear,  dated  November  1,  1905.  It  is  alleged  that  the 
plaintiff  paid  the  defendant  five  hundred  dollars  as  partial 
compensation  for  the  services  thus  to  be  performed;  that  the 
defendant  wholly  failed  and  neglected  to  do  the  things  agreed 
to  be  done  by  him ;  that  under  the  agreement  betweien  plain- 
tiff and  Dolbear  plaintiff  was  to  receive  stock  of  the  value  of 
fifty  thousand  dollars,  and  that  Dolbear  has  become  unable  to 
transfer  said  stock  or  to  pay  the  value  thereof  to  the  plaintiff. 
Judgment  is  asked  for  fifty  thousand  five  hundred  dollars. 

The  answer  denies,  among  other  things,  that  the  defendant 
failed  to  perform  his  obligations  under  his  agreement  with 
plaintiff.  It  is  true  that  the  denial  is  expressed  in  an  im- 
perfect way.  We  cannot,  however,  agree  with  the  appellant's 
contention  that  there  is  a  total  failure  to  raise  an  issue  with 
respect  to  the  performance  by  the  defendant  of  his  agreement. 
Furthermore,  the  record  shows  that  the  plaintiff  tried  the  case 
upon  the  theory  that  defendant's  failure  to  perform  was  in 
issue.  Under  these  circumstances,  this  court  will  not  enter- 
tain the  suggestion,  made  for  the  first  time  on  appeal,  that  the 
attempted  denial  was  ineffectual  for  any  purpose.  (Oreen  v. 
Lake  Superior  &  P.  Fuse  Co,,  46  Cal.  408 ;  Spiers  v.  Duane^ 
54  Cal.  176 ;Spngg  v.  Barber,  122  Cal.  573,  [55  Pac.  419].) 

At  the  trial  the  plaintiff  offered  in  evidence  a  paper  claimed 
to  be  a  copy  of  the  agreement  of  November,  1905,  between 
himself  and  Dolbear.  On  defendant's  objection,  the  paper 
was  not  admitted,  and  its  exclusion  is  one  of  the  errors  as- 
signed. The  ruling,  if  erroneous,  was,  however,  harmless. 
An  inspection  of  the  paper  shows  that,  if  it  had  been  admitted, 
it  would,  with  the  other  evidence  in  the  case,  have  demon- 
strated the  propriety  of  the  ruling  granting  defendant's 
motion  for  a  nonsuit.  This  contract  was  signed  by  Dolbear 
alone.  By  its  terms  he  agreed  to  sell  and  deliver  to  Bayly,  in 
consideration  of  the  sum  of  two  thousand  five  hundred  dol- 
lars, five  thousand  shares  of  stock  to  be  issued  to  him  in  a 
company  to  be  incorporated  for  the  purpose  of  taking  over 
and  exploiting  certain  mineral  claims,  or  to  assign  to  said 
Bayly  an  equivalent  interest  in  the  proceeds  of  said  mining 
claims  if  the  proposed  incorporation  should  not  be  consum- 
mated. One  thousand  two  hundred  and  fifty  dollars  was  to 
be  paid  at  the  time  of  signing  the  contract,  and  the  remainder 
when  the  contemplated  transaction  involving  the  claims  should 
be  completed.    Bayly  was  not  bound  to  pay  the  second  one 
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thousand  two  hundred  and  fifty  dollars,  but  was  given  merely 
an  option  to  pay  the  same,  it  being  agreed  that  Dolbear  should 
be  under  no  obligation  in  case  Bayly  did  not  make  the  pay- 
ment at  the  time  specified  or  on  demand. 

Dolbear's  undertaking  to  transfer  being  conditional  upon 
the  payment  of  the  second  one  thousand  two  hundred  and  fifty 
dollars,  Bayly  was  not  in  a  position  to  demand  performance 
until  he  made  payment  or  tender  of  this  amount.  (Civ.  Code, 
sec.  1439.)  There  is  no  evidence  that  such  payment  or  tender 
was  ever  made.  So  far  as  the  proof  shows,  the  time  never 
arrived  when  the  plaintiff  had  any  rights  to  enforce  against 
Dolbear,  or  when  the  defendant,  as  plaintiff's  attorney,  could 
take  steps  to  compel  performance  by  Dolbear.  The  payment 
necessary  to  the  maturing  of  plaintiff's  daim  against  Dolbear 
was  a  matter  in  the  control  of  the  plaintiff,  not  of  his  attorney. 
Until  plaintiff  does  what  is  necessary  to  establish  a  cause  of 
action,  he  will  not  be  entitled  to  ask  the  defendant  to  proceed 
in  his  behalf  against  Dolbear,  by  suit  or  otherwise.  The  evi- 
dence, therefore,  fails  to  show  that  the  defendant  did  not  do 
all  that  he  was  required  to  do  under  the  contract.  This  was 
one  of  the  grounds  specified  in  the  motion  for  a  nonsuit,  and 
it  was  sufficient  to  justify  the  granting  of  the  motion. 

Various  rulings  on  the  admission  of  evidence  are  assigned 
as  errors,  but  none  of  them  could  have  any  bearing  upon  the 
matter  already  discussed.  There  is  no  occasion,  therefore,  to 
consider  them. 

The  judgment  and  the  order  appealed  from  are  afi^med. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  7592.    In  Benk.— December  27,  1M6.] 

ARTURO  WOLF  €t  al.,  Appellants,  v.  CHAS.  FUNKEN- 
STEIN  GALL  et  al..  Respondents. 

Prohibitive  Injitnction — Appeal — Operation  not  Stated. — An  appeal 
does  not  stay  the  force  of  a  prohibitiTe  injunction,  and  the  lower 
court  has  full  power  to  punish  a  violation  of  such  injunction  pend- 
ing the  appeal. 

Id. — Mandatory  Injunction — Stay  Pending  Appeal. — Mandatary  in- 
junctions are  suspended  and  rendered  inoperative  pending  appeal. 

iD.—^uiETiNa  Title — Decree — Provision  Enjoining  Further  Claim  to 
PtoPERTY — Appeal  —  Injunctive  Provision  not  Stayed  —  Com- 
mencement or  New  Action — Contempt  of  Court. — In  an  action 
to  quiet  title,  a  provision  in  the  judgment,  declaring  the  defendants 
to  be  the  owners  of  the  property  and  enjoining  the  plaintiffs  from 
making  any  claim  thereto,  is  not  suspended  or  rendered  inopera- 
tive by  appeal  from  the  judgment,  for  the  injunctive  provision 
is  purely  prohibitive  and  not  mandatory,  and  is  not  in  fact  in- 
cidental to  the  main  relief  sought,  but  is  a  substantial  and  inherent 
part  of  the  relief  itself;  and  the  institution  of  a  new  action  in  viola- 
tion of  the  terms  of  the  injunction  is  a  contempt  of  court. 

Id. — ^Quieting  Title — Purpose  of  Action. — The  action  to  quiet  title  is 
a  development  of  the  bill  of  peace  of  the  court  of  chancery,  the 
main  purpose  of  which  was  to  prevent  repeated  attempts  to  litigate 
a  title,  and  to  protect  the  real  owner  of  the  right  against  the  annoy- 
ance and  expense  incidental  to  a  multiplicity  of  suits. 

Id. — Form  of  Judgment — Injunction. — In  an  action  to  quiet  title,  a 
decree  declaring  that  the  plaintiff  is  the  owner  of  the  property,  and 
enjoining  the  defendant  from  further  setting  up  a  claim  thereto,  is 
a  proper  form  of  judgment. 

Id. — Statute  of  Limitations — Injunction. — The  statute  of  limitations 
does  not  run  during  the  period  when  the  commencement  of  an  action 
is  stayed  by  injunction. 

APPLICATION  for  a  Writ  of  Supersedeas. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  A.  Bell,  and  Denson,  Cooley  &  Denson,  for  Peti- 
tioners. 

J.  B.  Pringle,  Leon  Samueb,  and  Edgar  D.  Peixotto,  for 
Respondents. 
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SLOSS,  J. — ^Pending  an  appeal  from  the  judgment  in  the 
above-entitled  cause,  the  superior  court  undertook  to  punish 
Arturo  Wolf,  one  of  the  plaintiffs,  and  his  attorneys,  Messrs. 
George  Lezinsky  and  Theodore  A.  Bell,  for  contempt  of  court. 
The  alleged  contempt  consisted  of  the  institution  of  a  new 
action,  in  violation  of  the  terms  of  an  injunction  embodied  in 
the  judgment  from  which  the  appeal  had  been  taken.  The 
present  proceeding  is  an  order,  issued  on  the  application  of 
Arturo  Wolf,  to  show  cause  why  a  writ  of  supersedeas  should 
not  issue  to  prevent  the  enforcement  of  said  judgment. 

The  action  of  Wolf  v.  Oall  was  brought  to  quiet  title  to 
certain  property  in  the  city  and  county  of  San  Francisco. 
All  of  the  parties  claim  under  Tobe  Funkenstein,  deceased. 
The  plaintiflEs,  Arturo  Wolf  and  Maria  Julia  Wolf,  assert 
ownership  of  an  interest  in  the  property  as  heirs  of  said  Tobe 
Funkenstein.  The  defendants,  also  heirs  of  the  decedent, 
daim  ownership  of  the  property  by  virtue  of  a  deed  alleged 
to  have  been  executed  to  them  by  said  Tobe  Funkenstein  in 
her  lifetime. 

The  court  found  that  the  plaintiffs  and  defendants  were  the 
heirs  of  Tobe  Funkenstein,  but  that  said  decedent  was  not 
the  owner  of  the  property  at  the  time  of  her  death,  she  having 
conveyed  the  same  to  the  defendants  as  tenants  in  common. 
The  title  to  the  property  was  found  to  be  in  the  defendants. 
The  judgment,  following  the  findings,  declares  that  the  de- 
fendants are  the  owners  in  fee  simple  of  the  property  in  dis- 
pute, and  that  the  plaintiffs  have  no  right,  title,  or  interest 
therein.  It  is  further  adjudged  and  decreed  that  the  plain- 
tiffs and  all  persons  claiming  under  them  be  perpetually  re- 
strained and  enjoined  from  making  any  claim  to  the  property 
involved  in  the  action. 

The  judgment  was  entered  on  August  7, 1914.  On  October 
9,  1914,  plaintiffs  took  an  appeal  therefrom  to  this  court. 
The  appeal  is  still  pending. 

On  January  17,  1916,  Arturo  Wolf,  by  his  said  attorneys, 
Theodore  A.  Bell  and  George  Lezinsky,  commenced  in  the 
superior  court  a  new  action  against  the  same  defendants  and 
their  successors.  In  his  complaint  he  alleged  that  he  was  an 
heir  of  Tobe  Funkenstein,  and  that  she  was  at  the  time  of  her 
death  the  owner  of  the  same  property  involved  in  the  present 
action.    By  said  complaint  he  assailed  the  validity  of  the 
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deed  of  December  21,  1907,  which  is  the  basis  of  the  title 
claimed  by  the  defendants. 

The  commencement  of  this  second  action  constitutes  the 
contempt  found  to  have  been  committed  by  the  petitioner  and 
his  attorneys. 

That  the  institution  of  the  second  action  is  in  direct  dis- 
obedience of  the  terms  of  the  injunction  embraced  in  the  judg- 
ment is  neither  questioned  nor  open  to  question.  It  is  equally 
clear  that  Wolf's  attorneys,  who,  as  it  appears,  had  knowl- 
edge of  the  terms  of  the  judgment,  are  liable,  equally  with 
their  client,  for  the  commission  of  any  act  forbidden  by  said 
judgment. 

The  sole  question  is  whether  the  provision  enjoining  the 
plaintiffs  is  suspended  or  rendered  inoperative  by  virtue  of 
the  pendency  of  an  appeal  from  the  judgment. 

It  is  conceded  on  all  sides  that  the  injunction  under  dis- 
cussion is  purely  prohibitive.  By  a  line  of  decisions  begin- 
ning with  the  early  history  of  the  state,  the  rule  has  been 
settled  that  an  appeal  does  not  stay  the  force  of  a  prohibitive 
injunction,  and  that  the  lower  court  has  full  power  to  punish 
a  violation  of  such  injunction  pending  the  appeal.  {Merced 
Min.  Co.  V.  Fremont,  7  Cal.  130;  Heinlen  v.  Cross,  63  Oal. 
44 ;  United  Railroads  of  8.  F.  v.  Superior  Court  of  San  Fran- 
cisco, 172  Cal.  80,  [155  Pac.  463].)  It  is  otherwise  where 
the  injunction  is  mandatory.  The  reason  for  this  distinction 
is  found  in  the  inherent  nature  of  an  order  which  merely  re- 
strains or  prohibits  affirmative  action.  An  appeal  can  oper- 
ate as  a  supersedeas  or  stay  only  by  arresting  the  enforcement 
by  the  court  below  of  the  judgment  appealed  from.  (Dulin 
V.  Pacifio  Wood  &  C.  Co.,  98  Cal.  304,  [33  Pac.  123],)  A 
prohibitive  injunction  requires  no  execution  for  its  enforce- 
ment. It  acts  ''directly  without  process  upon  the  defend- 
ant." {Heinlen  v.  Cross,  63  Cal.  44.)  In  the  case  of  a 
mandatory  injunction,  on  the  other  hand,  the  contempt  pro- 
ceeding is  a  kind  of  process  to  carry  into  execution  the  affirm- 
ative command  embodied  in  the  judgment. 

With  respect  to  the  effect  of  an  appeal  there  are,  then,  two 
classes  of  injunctions:  (a)  prohibitive  injunctions,  which  re- 
main operative  and  must  be  obeyed  notwithstanding  an 
appeal,  and  (b)  mandatory  injunctions,  which  are  suspended 
and  rendered  inoperative  by  the  appeal.  The  petitioner  con- 
tends, however,  for  the  recognition  of  a  third  class,  viz.,  in- 
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junctions  which,  although  prohibitive,  are  ** incidental,"  and 
these,  it  is  elaimed,  are  taken  out  of  the  settled  rule  govern- 
ing the  effect  of  an  appeal  from  a  prohibitive  injunction  and 
are  given  the  characteristics  of  a  mandatory  injunction.  The 
injunction  in  the  case  at  bar  is  asserted  to  be  merely  incidental 
to  so  much  of  the  decree  as  declares  that  the  defendants  are 
the  owners  of  the  property.  We  think  the  supposed  distinc- 
tion between  ** incidental'*  and  other  prohibitive  injunctions 
is  without  the  support  of  either  authority  or  principle.  The 
argument  is  rested  in  the  main  upon  one  or  two  sentences 
taken  from  the  opinion  in  Foster  v.  Superior  Court,  115  Cal. 
279,  [47  Pac.  58].  It  is  true  that  it  was  there  said  that  the 
injunction  was  merely  incidental  to  the  judgment  determin- 
ing Smith's  right  to  act  as  a  director,  but  the  very  next  pas- 
sage in  the  opinion  declares  that  the  injunction,  although 
couched  in  terms  of  prohibition,  was  in  effect  mandatory.  If 
the  injunction  was  mandatory,  its  effect  was  of  course  stayed 
by  an  appeal,  and  the  description  of  it  as  "incidental"  was 
at  once  unnecessary  to  the  decision  and  insufficient  for  its 
support.  The  case  has  been  cited  in  this  court  to  support  the 
proposition  that  a  mandatory  injunction  is  suspended  by  an 
appeal  {Clute  v.  Superior  Court,  155  Cal.  15,  [132  Am.  St. 
Eep.  54,  99  Pac.  362],  United  Railroads  of  S.  F.  v.  Superior 
Court,  172  Cal.  80,  [155  Pac.  463]),  and  has  generally  been 
regarded  as  resting  on  the  ground  that  the  injunction  there 
in  question  was  mandatory.  In  Mark  v.  Superior  Court,  129 
Cal.  1,  [61  Pac.  436],  a  case  cited  by  petitioner,  the  word 
'^ incidental"  is  also  used  in  discussing  the  question  whether 
a  part  of  an  injunctive  order  was  stayed  by  an  appeal.  But 
in  that  case  the  judgment  was  an  entirety,  and  the  portion 
claimed  to  be  prohibitive  was  not  separable  from  the  re- 
mainder, which  was  plainly  mandatory.  A  careful  reading 
of  the  entire  opinion  shows  that  the  court  regarded  both 
branches  of  the  injunction  as  being  in  reality  mandatory. 
Neither  of  these  cases  therefore  should  be  regarded  as  author- 
ity for  the  view  that  the  operative  effect  of  a  strictly  pro- 
hibitive injunction  can,  in  any  case,  be  stayed  by  appeal. 
And,  if  the  true  ground  for  upholding  the  power  of  the  trial 
court  to  enforce  a  prohibitive  injunction  pending  an  appeal 
be  that  such  injunction  requires  no  process  for  its  enforce- 
ment, it  can,  in  principle,  make  no  difference  whether  the  in- 
junction constitutes  the  main  relief  sought  or  is  merely  inc|- 
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dental  thereto.  Probably  most  injunctions,  especially  those 
granted  pendente  lite,  are  incidental  to  the  protection,  decla- 
ration, or  establishment  of  some  disputed  property  right. 
The  rule  that  a  prohibitive  injunction  is,  and  that  a  manda- 
tory injunction  is  not,  enforceable  pending  an  appeal  is  simple 
and  logical,  though  not  perhaps  always  easy  to  apply.  The 
recognition  of  an  additional  distinction  between  different 
kinds  of  prohibitive  injunctions  would  bring  new  difficulties 
and  complications  into  a  situation  which  has  come  to  be  well 
understood  in  our  practice.  It  is  not  apparent  that  any  sub- 
stantial benefit  would  be  accomplished.  In  the  present  case, 
for  example,  the  practical  effect  of  accepting  petitioners' 
claim  would  merely  be  to  multiply  litigation  over  an  issue 
which  might,  and  should,  be  finally  determined  in  the  action 
already  pending  on  appeal. 

Furthermore,  the  injunction  here  granted  was  not  in  fact 
incidental  to  the  main  relief  sought.  It  was  a  substantial  and 
inherent  part  of  the  relief.  The  plaintiffs  and  defendants 
were  seeking  to  have  title  quieted  against  each  other.  The 
action  to  quiet  title,  under  our  practice,  is  a  development  of 
the  bill  of  peace  of  the  court  of  chancery.  The  main  purpose 
of  this  proceeding  was  to  prevent  repeated  attempts  to  liti- 
gate a  title,  and  to  protect  the  real  owner  of  the  right  against 
the  annoyance  and  expense  incidental  to  a  multiplicity  of 
suits.  It  was  upon  these  considerations  that  the  court  of 
chancery  **has  granted  perpetual  injunctions  to  restrain  fur- 
ther litigation,  and  thus  has  in  some  degree  put  that  restraint 
upon  litigation  which  was  the  policy  of  the  ancient  law  in  real 
actions.'*  (1  Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec. 
248.)  **The  obvious  design  of  such  a  bill,"  says  Story 
(2  Equity  Jurisprudence,  13th  ed.,  sec.  853),  *'is  to  procure 
repose  from  perpetual  litigation,  and  therefore  it  is  justly 
called  a  bill  of  peace.  .  .  .  The  obvious  ground  of  the  juris- 
diction of  courts  of  equity  in  cases  of  this  sort  is  to  suppress 
useless  litigation  and  to  prevent  multiplicity  of  suits." 

Certain  restrictions  upon  the  maintenance  of  such  suits 
have  been  removed  by  statutory  provisions  like  those  em- 
bodied in  section  254  of  the  Practice  Act,  in  force  before  the 
enactment  of  the  codes,  and  the  similar  but  somewhat  broader 
provisions  of  section  738  of  the  Code  of  Civil  Procedure.  The 
nature  and  purpose  of  the  statutory  action  are,  however, 
essentially  the  same  as  those  of  the  old  bill  of  peace.     {Curtis 
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V.  Sutter,  15  Cal.  259;  Angus  v.  Cr<wen,  132  Cal.  691,  [64  Pac. 
1091].)  In  Curtis  v.  Sutter,  supra,  the  court,  speaking 
through  Field,  C.  J.,  says  that  **  there  is  no  diflBculty  in  so 
conducting  a  suit,  under  the  statute,  as  to  fully  protect  the 
legal  rights  of  the  parties,  and  at  the  same  time  to  secure  the 
beneficial  result  afforded  by  a  court  of  equity  in  bills  of 
peace — which  is  repose  from  further  litigation."  The  plain 
and  direct  manner  of  giving  this  repose  is  by  enjoining  the  de- 
feated parties  from  asserting  a  hostile  claim.  Such  injunc- 
tion is  in  no  sense  incidental  to  the  relief  sought.  It  is  an 
inherent  part  of  the  relief  itself.  The  judgment  in  an  action 
for  the  quieting  of  title  need  not,  to  be  sure,  take  the  form 
of  an  injunction.  The  relief  awarded  may  vary  according  to 
the  circumstances  of  the  case.  (17  Ency.  PI.  &  Pr.  363.) 
But  a  decree  like  the  one  in  the  case  before  us,  declaring  that 
the  plaintiff  is  the  owner  of  the  property  and  enjoining  the 
defendant  from  further  setting  up  a  claim  thereto,  is  a  proper 
form  of  judgment.  (Brooks  v.  Calderwood,  34  Cal.  563.) 
The  injunction  was  a  legitimate  part  of  the  relief  granted, 
and  the  court  below  is  authorized  to  enforce  obedience  to  it 
pending  the  appeal. 

To  the  suggestion  that  the  plaintiff  may  lose  valuable  rights 
by  being  restrained  from  commencing  actions  which,  if  the 
judgment  should  be  reversed,  they  will  appear  to  have  been 
entitled  to  bring,  it  may  be  answered  that  their  position  will 
not  be  impaired  by  the  lapse  of  time.  The  statute  of  limita- 
tions does  not  run  during  the  period  when  the  commencement 
of  an  action  is  stayed  by  injunction.  (Code  Civ.  ProQ.,  sec. 
356.) 

The  order  to  show  cause  is  discharged. 

Shaw,  J.,  Henshaw,  J.,  Melvin,  J.,  and  Lawlor,  J.,  concurred. 

ANGELLOTTI,  C.  J.,  Dissenting.— I  dissent. 

The  facts  are  fairly  stated  in  the  prevailing  opinion. 

The  real  question  presented  is  whether  the  provision  of  the 
judgment  enjoining  the  plaintiffs  from  making  any  claim  to 
the  property  involved  in  the  action  is  in  force  and  operative 
pending  the  appeal  taken  from  the  whole  judgment,  which 
judgment,  by  reason  of  such  appeal,  is  not  as  yet  final.  The 
claim  of  defendants  that  it  is  so  operative  and  in  force,  not- 
withstanding the  appeal,  is  based  upon  the  settled  doctrine  of 
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this  court  that  an  appeal  does  not  stay  the  force  of  a  pro- 
hibitory injunction.  The  question  whether  this  is  the  situa- 
tion when  the  prohibitory  order  is  simply  a  part,  as  here,  of 
an  ordinary  judgment  quieting  title  in  an  action  brought 
under  section  738  of  the  Code  of  Civil  Procedure,  to  deter- 
mine adverse  claims  to  real  estate,  has  never  been  squarely 
decided  by  this  court.  It  was  expressly  eliminated  from  con- 
sideration in  Lake  v.  Superior  Court,  165  Cal.  182,  188  [131 
Pac.  371] .  There  is  no  suggestion  that  there  was  any  founda- 
tion in  the  pleadings  for  injunctive  relief  other  than  the  alle- 
gations of  title.  The  character  of  an  injunctive  portion  of  a 
judgment  in  such  a  case  has  been  referred  to  in  several  eases. 
The  propriety  at  all  of  such  an  injunctive  provision  in  a  de- 
cree in  an  action  to  quiet  title  has  been  questioned,  but  it  is 
settled  that  it  is  entirely  proper  for  the  reasons  hereinafter 
referred  to.  In  Brooks  v.  Calderwood,  34  Cal.  563,  566,  it 
was  said:  ''The  very  object  of  the  suit  was  to  determine 
whether  the  defendants  had  any  just  claim  or  title  to  the 
premises  a^  against  plaintiff,  and  settle  the  question  forever. 
The  court  has  determined  that  they  have  none,  and  we  see  no 
reason  why  it  may  not  make  its  judgment  effectual  by  restrain- 
ing the  defendants  from  further  setting  up  a  false  claim.  It 
has  been  judicially  determined  that  defendants  have  no  just 
claim,  estate,  or  interest  in  a  portion  of  the  land,  and  as  to 
that  portion  there  is  no  reason  why  the  plaintiff  should  be 
permitted  to  be  further  harassed  by  them.'*  The  italics  are 
ours.  Again,  in  Kittle  v.  Bdlegarde,  86  Cal.  556,  [25  Pac. 
55],  in  reply  to  the  objection  that  in  such  an  action  an  in- 
junctive provision  against  executing  deeds  in  pursuance  of 
a  certificate  of  sale  was  inappropriate  and  unwarranted,  it  was 
said:  "The  injunction  was  merely  ancillary  to  the  principal 
relief,  and  was  proper,  if  necessary  to  make  that  relief  effect- 
uaV  Again  the  italics  are  ours.  And  in  Lake  v.  Superior 
Court,  165  Cal.  182,  at  page  191,  [131  Pac.  371],  it  was  sub- 
stantially said  that  the  injunctive  provision  to  enforce  the 
rights  adjudicated  in  the  judgment  was  both  permissible  and 
proper. 

The  idea  clearly  appears  to  be  that  in  such  actions  the  real 
and  substantial  object  is  to  determine  the  title,  and  the  in- 
junctive provision  is  designed  solely  to  enforce  the  rights 
determined  by  the  judgment  as  to  title,  and  can  have  no  other 
effect    Its  whole  basis  is  the  judgment  in  regard  to  title,  it 
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miLst  stand  or  fall  with  that  judgment,  and  it  would  seem 
necessarily  that  its  effect  must  be  suspended  by  anything  that 
suspends  the  effect  of  the  judgment  as  to  title.  To  enforce 
it  by  contempt  proceedings  pending  an  appeal  from  that  judg- 
ment is  in  effect  to  enforce  the  provisions  of  the  judgment  as 
to  title  while  the  same  remains  absolutely  ineffectual  by  rea- 
son of  the  appeal.  In  view  of  the  pending  appeal  we  have 
no  final  adjudication  as  to  title  as  yet.  The  matter  is  still 
sub  jvdice.  I  am  unable  to  see  that  the  case  of  Foster  v. 
Superior  Court,  115  Cal.  279,  [47  Pac.  58],  is  not  absolutely 
in  point  in  principle.  There  was  a  contest  of  an  election  for 
directors  of  a  corporation  between  two  persons.  It  was  de- 
termined by  the  superior  court  that  Smith  was  elected,  and 
the  judgment  so  declaring  also  enjoined  the  other  directors 
from  interfering  with  Smith  in  the  exercise  of  his  office  as 
such  director.  An  appeal  having  been  taken  from  the  judg- 
ment, Poster,  one  of  the  other  directors,  excluded  Smith  from 
participation  in  a  meeting  of  the  directors,  and  was  adjudged 
guilty  of  contempt  for  so  doing.  On  certiorari  proceedings, 
this  court  said:  *'The  action  of  the  superior  court  in  the  pres- 
ent case  was  a  proceeding  'upon  the  judgment'  from  which 
the  appeal  had  been  taken,  and  was  instituted  for  the  pur- 
pose of  enforcing  a  compliance  therewith.  .  .  .  The  injunc- 
tion, in  the  judgment,  against  the  interference  with  Smith's 
right  to  act  as  a  director  was  but  ancillary  to  the  judgment 
determining  that  he  had  such  right,  and  was  merely  incidental 
thereto.  ...  As  that  portion  of  the  judgment  declaring  that 
Smith  was  elected  was  suspended  by  the  appeal,  the  injunctive 
portion  of  the  judgment,  being  merely  incidental  thereto,  was 
also  suspended,  and  the  power  of  the  court  to  enforce  any 
portion  of  its  judgment  by  inflicting  punishment  for  its  vio- 
lation was  stayed.  An  enforcement  of  this  portion  of  the 
judgment  would  operate  to  carry  the  decree  into  effect."  It 
is  true  that  it  was  also  said  that  the  injunction  was,  in  effect, 
mandatory,  but  there  can  be  no  question  as  to  the  views  of  the 
court  to  tiie  effect  that  it  was  suspended  by  the  appeal  from 
the  judgment  regardless  of  whether  it  was  mandatory  or 
prohibitory. 

My  condusion  in  no  degree  infringes  the  rule  that  an  appeal 
does  not  stay  the  force  of  a  prohibitory  injunction.  What  I 
have  said  shows  the  distinction  between  the  cases  in  which  it 
has  been  so  held,  and  such  cases  as  this.    The  only  prohibi* 
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tory  relief  here  given  is  that  deemed  essential  to  make  the 
decree  as  to  title  when  it  shall  have  become  final  broad  enough 
to  accomplish  its  object  and  fully  protect  those  in  whose  favor 
it  was  given.  It  rests  on  no  other  foundation  than  the  decree 
cts  to  title,  and  is  an  inseparable  part  and  incident  of  that 
decree. 

To  my  mind  it  is  entirely  clear  that  enforcement  of  the  pro- 
vision of  the  judgment  enjoining  the  plaintiffs  from  making 
any  claim  to  tiie  property  involved  in  the  action  is  stayed  by 
the  appeal  from  the  judgment,  and  that  plaintiffs  are  entitled 
to  a  writ  of  supersedeas  as  prayed.  Were  it  not  for  the  fact 
that  so  many  of  my  learned  associates  have  come  to  a  different 
conclusion,  I  would  say  that  this  is  so  clear  as  not  to  admit 
of  question. 

Lorigan,  J.,  concurred. 

Rehearing  denied* 


[fiae.  Ko.  2260.    In  Bank.— Deeember  28,  1916.] 

WARREN  SMITHSON,  by  His  Guardian  ad  Litem,  T.  A. 
SMITHSON,  Respondent,  v.  ATCHISON,  TOPEKA 
AND  SANTA  PE  RAILWAY  COMPANY  (a  Corpora- 
tion).  Appellant. 

Federal  Employers'  Liabiutt  Act — Actions  in  State  Courts — ^De- 
cisions 07  United  States  Courts  Controlling. — ^In  actions  brought 
in  the  state  courts  under  tiie  provisions  of  the  Federal  Emplojers' 
Liability  Act,  approved  April  22,  1908,  the  decisions  of  the  supreme 
court  of  the  United  States  are  controlling  in  the  construction  of  the 
act 

Id. — State  Act  Peohibitino  Emplotvent  or  Minors  During  Certain 
Hours — Statute  Enacted  por  Safety  of  Employees — Erroneous 
Instruction. — In  an  action  brought  in  the  state  court  under  the  pro- 
visions of  the  Federal  Employers'  Liability  Act  to  recover  damages 
for  personal  injuries  sustained  by  a  minor  while  in  the  employ  of  a 
common  carrier  engaged  in  interstate  commerce,  it  is  error  to  instruct 
the  jury  that  the  act  of  the  legislature  of  the  state  of  California  pro- 
viding that  no  minor  under  the  age  of  eighteen  years  shall  be  em- 
ployed or  permitted  to  work  between  the  hours  of  10  o'clock  in  the 
evening  and  5  o'clock  in  the  morning  (Stats.  1911,  p.  910),  is  a 
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statute  enacted  for  the  safety  of  employeeSi  as  those  words  are  used 
in  section  S  of  the  federal  act. 

Id. — State  Act  not  Effbotivb  as  Police  Eeoulation. — Such  act  of  the 
legislature,  notwithstanding  it  is  in  no  wise  in  conflict  with  the  federal 
act,  cannot  be  employed  with  and  as  a  supplement  to  the  federal 
act  as  a  state  police  regulation,  for  the  legislation  of  Congress  upon 
the  matter  is  exclusive. 

Id. — Injury  to  Euployke — ^Violation  of  "Any  Statute"  Oontributino 
to  Injuby— Fbeedom  feom  Contbibutoby  Negligence— Oonstruo- 
TiON  OF  Act— State  Statutes  Excluded. — The  phrase  "any  stat- 
ute," as  that  language  is  employed  in  section  3  of  the  Fedenal 
Employers'  Liability  Act,  providing  that  in  any  action  brought 
against  any  common  carrier  under  it  an  employee  "shall  not  be 
held  to  have  been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury  or  death  of 
such  employee,"  means  another  federal  statute,  and  does  not  in- 
clude the  statutes  of  a  state. 

Id.— Injuby  to  Engine  Helpeb — ^Laok  of  Signal  to  Mote  on  Tubn- 

TABLE — TBIAL  ON  ISSUE — InSUFFICIENOY  OF  DENIAI#— APPEAL— OB- 
JECTION NOT  Beviewable. — In  an  action  against  a  railroad  corpora- 
tion to  recover  damages  for  personal  injuries  received  by  an  em- 
ployee, whose  duty  it  was  to  assist  in  running  engines  into  the  round- 
house after  they  had  finished  their  trips,  where  the  answer  did  not 
deny  the  allegation  that  no  signal  was  given  by  plaintiff  for  the 
engine  which  caused  the  injury  to  move  upon  the  turntable,  but  the 
denial  was  taken  by  both  parties  upon  the  trial  as  an  accepted  fact, 
and  issues  joined  without  objection,  neither  party  will  be  permitted 
for  the  first  time  on  appeal  to  claim  that  such  issue  was  not  joined. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stanis- 
laus County,  and  from  an  order  denying  a  new  trial.  L.  M, 
Pulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  T.  Clotfelter,  L.  J.  Maddux,  and  A.  H.  Van  Cott,  for 

Appellant. 

Gushing  ft  Cushing,  Hatton  ft  Scott,  and  Erwin  B.  Richter, 
for  Respondent. 

HENSHAW,  J.— This  action  was  brought  by  Warren 
Smithson,  a  minor,  by  his  guardian  ad  Utem,  to  recover  dam- 
ages from  defendant  for  injuries  sustained  by  plaintiff  while 
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in  its  employ.  Plaintiff  at  the  time  of  the  action  was  seven- 
teen years  of  age,  well,  active,  and  in  possession  of  all  his 
faculties.  He  was  employed  by  defendant  at  its  roundhouse 
at  Riverbank,  California,  in  the  capacity  of  night-hostler 
helper;  that  is  to  say,  his  employment  was  in  the  night-time, 
and  he  was  the  assistant  or  helper  of  a  hostler,  whose  duty  it 
was  to  take  engines  which  had  finished  their  work,  run  them 
into  the  roundhouse,  where  they  were  looked  over  and  put 
in  condition  for  their  next  trips.  Outside  of  the  roundhouse 
was  a  turntable  for  the  reception  of  engines  which  were  there 
turned  to  face  any  desired  direction.  At  an  elevation  over 
this  turntable  was  a  '*cab"  or  station,  where  was  a  lever  by 
which  the  m*otive  power  of  the  turntable  was  controlled.  The 
rails  leading  from  the  roundhouse  extended  on  to  this  turn- 
table. It  was  a  part  of  the  duty  of  the  helper  to  adjust  the 
turntable  so  that  these  rails  ran  true  with  the  rails  upon  which  • 
was  to  come  the  approaching  engine.  This  truing  up  of  the 
rails  was  known  as  "spotting"  the  turntable.  "When  the 
turntable  was  thus  ''spotted"  it  became  the  helper's  duty  to 
signal  the  night  hostler  in  the  engine  that  all  was  in  readi- 
ness for  him  to  run  his  engine  on  the  table.  The  usual  signal 
was  given  by  moving  from  right  to  left  the  lighted  lantern 
which  the  helper  carried.  It  is  contended  by  appellant  that 
another  customary  signal  was.  given  by  the  helper  placing  Ids 
lantern  in  a  particular  location  upon  the  girder  of  the  turn- 
table and  that  the  latter  signal  was  given  in  this  instance.  It 
ia  charged  by  respondent  that  the  hostler  in  control  of  the 
engine  backed  his  engine  on  to  the  turntable  without  receiv- 
ing any  signal  from  plaintiff.  Plaintiff's  feet  were  caught 
and  crushed  by  the  approaching  engine.  The  injuries  neces- 
sitated partial  amputation  of  both  feet  and  crippled  him  for 
life.  The  jury  awarded  him  damages  in  the  sum  of  twenty- 
six  thousand  dollars.  From  the  judgment  which  followed  and 
from  the  order  of  the  court  refusing  its  motion  to  grant  a  new 
trial,  defendant  appeals. 

The  action  is  admittedly  brought  under  the  provisions  of 
the  Federal  Employers'  Liability  Act.  The  principal  ques- 
tion presented  upon  this  appeal  arises  out  of  the  provisions  of 
section  3  of  this  act  and  the  applicability  to  its  provisions  of 
a  certain  statute  of  this  state.  Section  3  of  the  Federal  Em- 
ployers'  Liability  Act  provides  that  in  any  action  brought 
against  any  common  carrier  under  it  an  employee  ''shall  not 
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be  held  to  have  been  guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee."  (Public  No.  100,  H.  B. 
20310.    Act  approved  April  22,  1908.) 

At  the  time  of  this  accident  there  was  upon  the  books  of 
this  state  a  statute  declaring  as  follows:  ''No  minor  under 
the  age  of  eighteen  years  shall  be  employed  or  permitted  to 
work  between  the  hours  of  10  o'clock  in  the  evening  and  5 
o'clock  in  the  morning."  (Stats.  1911,  p.  910.)  This  re- 
spondent was  injured  at  about  midhight.  The  court  in- 
structed the  jury  as  follows : 

*'You  are  further  instructed  that  under  a  certain  statute 
of  California  in  effect  during  the  month  of  September,  1912, 
it  was  provided  that  'No  minor  under  the  age  of  eighteen  years 
shall  be  employed  or  permitted  to  work  between  the  hours  of 
10  o'clock  in  the  evening  and  5  o'clock  in  the  morning.'  " 

"You  are  further  instructed  that  said  statute  of  the  state 
of  California  is  a  'statute  enacted  for  the  safety  of  employees' 
as  said  words  are  used  in  the  Federal  Employers'  Liability 
Act,  providing  that  no  employee  who  may  be  injured  under 
the  circumstances  there  stated  shall  be  held  to  have  been  guilty 
of  contributory  negligence  where  the  violation  of  such  statute 
contributed  to  his  injuries. 

"You  are  further  instructed  that  under  the  laws  of  this 
state  it  was  unlawful  at  the  time  of  plaintiff's  employment 
for  defendant  to  employ  or  permit  minors  under  the  age  of 
eighteen  years  to  work  between  the  hours  of  10  o'clock  in  the 
evening  and  5  o'clock  in  the  morning,  and  if  you  believe  from 
the  evidence  that  plaintiff  at  the  time  of  his  injuries  was  a 
minor  under  the  age  of  eighteen  years,  and  was  at  said  time 
being  employed  or  permitted  by  defendant  to  work  between 
the  hours  of  10  o'clock  in  the  evening  and  5  o'clock  in  the 
morning,  if  you  believe  from  the  evidence  that  such  employ- 
ment or  permission  to  work  during  said  night  hours  con- 
tributed to  his  injuries,  you  will  find  plaintiff  not  guilty  of 
contributory  negligence." 

In  justice  to  the  trial  judge  it  should  be  stated  that  at  the 
time  of  the  trial  of  this  action  there  were  but  few  decisions 
construing  the  scope  and  effect  of  the  phrase  "any  statute" 
as  that  language  is  employed  in  the  Federal  Liability  Act. 
The  trial  court  took  the  view  that  the  language  of  the  supreme 
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court  of  the  United  States  in  Seaboard  Air  Line  By.  v.  Hor' 
ton,  233  U.  S.  492,  [Ann.  Cas.  1915B,  475,  L.  R.  A.  1915C,  1, 
58  L.  Ed.  1062,  34  Sup.  Ct.  Rep.  635,  8  N.  C.  C.  A.  834],  de- 
fining  "any  statute"  to  mean  any  federal  statute,  was  obiter 
and  adopted  the  construction  of  the  statute  laid  down  in 
Doherty's  Liability  of  Railroads  to  Interstate  Employees, 
page  119,  to  the  effect  that  ''any  statute"  includes  the  stat- 
utes of  a  state.  Support  of  this  view  was  also  found  in  the 
decision  of  the  supreme  court  of  the  state  of  Washington  in 
OpsaJd  V.  Northern  Pacific  R.  B.  Co.,  78  Wash.  197,  [138  Pac. 
681].  But  the  later  decisions  of  the  supreme  court  of  the 
United  States,  which  are  of  course  controlling  upon  the  ques- 
tion, completely  eliminate  this  matter  from  the  domain  of  con- 
troversy. These  decisions  are  numerous,  are  uniform,  and 
adopt  and  rea£5rm  the  declarations  of  the  Seaboard  Air  Line 
case.    There  is  need  to  cite  and  quote  but  from  few  of  them. 

In  De  Atley  v.  Chesapeake  etc.  B.  Co,,  201  Fed.  591,  it  is 
declared  that  the  Federal  Employers'  Liability  Act  "was  in- 
tended to  coyer  every  act  of  negligence  for  which  a  common 
carrier  engaged  in  interstate  commerce  might  be  liable  to  its 
employees  in  such  commerce."  And  further,  that  this  act 
"making  common  carriers  engaged  in  interstate  commerce 
liable  for  injuries  to  employees  supersedes  all  other  common 
law  and  statutory  liabilities  on  the  part  of  such  carriers." 

In  Michigan  Cent.  B.  Co.  v.  Vreeland,  227  U.  S.  59,  [Ann. 
Cas.  1914C,  176,  57  L.  Ed.  417,  33  Sup.  Ct.  Rep.  192],  it  is 
declared  that  since  the  passage  of  the  Federal  Employers'  Lia- 
bility Act,  "that  act  is  paramount  and  exclusive,"  and  "wo 
may  not  piece  out  this  act  of  Congress  by  resorting  to  the  local 
statutes  of  the  state  of  procedure  or  that  of  the  injury." 

In  St.  Louis  etc.  B.  Co.  v.  Hesterly,  228  U.  S.  702,  [57  L.  Ed. 
1031,  33  Sup.  Ct.  Rep.  703],  it  is  declared  that  "the  Federal 
Employers'  Liability  Act  supersedes  state  laws  in  the  matters 
with  which  it  deals,  including  liability  of  carriers  while  en- 
gaged in  commerce  between  the  states,"  This  was  the  holding 
in  answer  to  the  declaration  of  the  supreme  court  of  the  state 
of  Arkansas  that  the  state  law  was  only  supplementary  to  the 
Federal  Employers'  Liability  Act 

In  Wabash  By.  Co.  v.  Hayes,  234  U.  S.  86,  [58  L.  Ed.  1226, 
34  Sup.  Ct.  Rep.  729,  6  N.  C.  C.  A.  224],  it  is  said:  "Had  the 
injury  occurred  in  interstate  commerce  as  waa  allegedi  tha 
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federal  act  andonbtedly  would  have  been  controlling  and  a 
recovery  could  not  have  been  had  under  the  common  or  statute 
law ;  in  other  words,  the  federal  act  would  have  been  exclusive 
in  its  operation,  not  merely  cumulative.  {M(mdou  v.  New 
York,  N.  H.  &  E.  B.  Co.,  223  U.  S.  1,  53,  55,  [38  L.  R.  A. 
(N.  S.)  44,  56  L.  Ed.  327,  32  Sup.  Ct.  Rep.  169, 1  N.  C.  C.  A. 
875] ;  St.  Louis  etc.  B.  Co.  v.  Seale,  229  U.  S.  156,.  158,  [Ann. 
Cas.  1914C,  156,  57  L.  Ed.  1129,  33  Sup.  Ct.  Rep.  651] ;  North 
Carolina  B.  Co.  v.  Zachary,  232  U.  S.  248,  256,  [Ann.  Cas. 
1914C,  159,  58  L.  Ed.  591,  34  Sup.  Ct.  Rep.  305,  9  N.  C.  C.  A. 
109] ;  Seaboard  Air  Line  By.  v.  Horton,  233  U.  S.  492,  [Ann. 
Cas.  1915B,  475,  L.  R.  A.  1915C,  1,  58  L.  Ed.  1062,  34  Sup. 
Ct.  Rep.  635,  8  N.  C.  C.  A.  834].) '' 

In  Toledo  etc.  B.  Co.  v.  Slavin,  236  U.  S.  454,  [59  L.  Ed. 
671,  35  Sup.  Ct.  Rep.  306],  the  Ohio  statute  abolished  the 
rule  of  the  common  law  as  to  the  assumption  of  risks  occa- 
sioned by  defects  in  tracks,  while  the  federal  statute  left  that 
common-law  rule  in  force.  Over  objection  the  law  of  the 
Ohio  statute  was  delivered  to  the  jury  and  was  held  to  be  error 
upon  the  authority  of  Seaboard  Air  Line  By.  v.  Horton,  233 
U.  S.  492,  [Ann.  Cas.  1915B,  475,  L.  R.  A.  1915C,  1,  58  L.  Ed. 
1062,  34  Sup.  Ct.  Rep.  635,  8  N.  C.  C.  A.  834]. 

In  Chicago  etc.  B.  Co.  v.  Wright,  239  U.  S.  548,  [60  L.  Ed. 
431,  36  Sup.  Ct.  Rep.  185],  the  action  was  brought  under  the 
Federal  Employers'  Liability  Act  and  instructions  touching 
negligence  were  given  in  conformity  with  the  law  of  the  state 
of  Nebraska.  It  was  declared  that  as  the  Federal  Liability 
Act  ''is  exclusive  and  supersedes  state  laws  upon  the  subject, 
it  was  error  to  submit  the  case  to  the  jury  as  if  the  state  act 
were  controlling." 

It  is  unnecessary  to  cite  the  corresponding  decisions  of  the 
state  courts,  since  uniformly,  as  in  duty  bound  to  do,  they 
follow  the  decisions  of  the  supreme  court  of  the  United  States. 
It  is  sufficient  here  to  say  that  the  supreme  court  of  the  state 
of  Washington  thus  felt  compelled  to,  and  did,  reverse  its  de- 
cision in  the  Opsahl  case  in  the  later  case  of  Lauer  v.  Northern 
Pacific  B.  Co.,  83  Wash.  465,  [145  Pac.  606]. 

Respondent's  second  position  is  that,  even  if  the  statutes 
of  a  state  be  not  included  in  the  language  of  the  Federal  Em- 
ployers' Liability  Act,  nevertheless,  this  particular  statute  is  of 
such  character  that  it  may  be  employed  with  and  as  a  supple- 
ment to  the  provisions  of  the  federal  act  as  being  a  state  police 
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regulation,  and  as  being  in  no  wise  in  conflict  with  the  pro- 
visions of  the  federal  act.  A  reading  of  the  decisions  already 
cited  will  establish  the  untenableness  of  this  position,  but  if 
more  need  be  added,  it  is  found  in  the  conclusive  language  of 
the  supreme  court  of  the  United  States  in  the  case  of  Prigg  v. 
Pennsylvania,  16  Pet.  (41  U.  S.)  539,  617,  [10  L.  Ed.  1060, 
1090] :  *'If  Congress  have  a  constitutional  power  to  regulate 
a  particular  subject  and  they  do  actually  regulate  it  in  a 
given  manner  and  in  a  certain  form,  it  cannot  be  that  the 
state  legislatures  have  a  right  to  interfere,  and,  as  it  were,  by 
way  of  complement  to  the  legislation  of  Congress,  to  prescribe 
additional  regulations  and  what  they  may  deem  auxiliary  pro- 
visions for  the  same  purpose.  In  such  a  case  the  legislation 
of  Congress,  in  what  it  does  prescribe,  manifestly  indicates 
that  it  does  not  intend  that  there  shall  be  any  further  legis- 
lation to  act  upon  the  subject  matter.  Its  silence  as  to  what 
it  does  not  do  is  as  expressive  of  what  its  intention  is  as  the 
direct  provisions  made  by  it.  .  .  .  The  will  of  Congress  upon 
the  whole  subject  is  as  clearly  established  by  what  it  has  not 
declared  as  by  what  it  has  expressed." 

In  his  complaint  plaintiff  set  forth  his  duties  and  the  con- 
ditions and  circumstances  under  which  he  was  called  upon  to 
perform  them:  He  "spotted*'  the  turntable  from  the  cab  by 
means  of  the  lever.  Then,  in  order  to  ascertain  whether  the 
''spotting"  had  been  correctly  done,  it  was  necessary  for  him 
to  leave  the  cab  and  go  to  a  position  alongside  of  the  tracks. 
Finding  the  tracks  properly  adjusted  he  then  signaled  the 
hostler  to  run  his  engine  on  to  the  table.  This  table  had  been 
but  recently  put  in  operation,  was  not  well  balanced,  and  the 
balance  was  carelessly  and  negligently  maintained  by  the  pil- 
ing of  sacks  of  sand  upon  one  end  of  the  table.  In  the  night 
the  table  was  in  total  darkness  saving  when  there  was  flashed 
upon  it  the  small  bull's-eye  lantern  carried  by  plaintiff. 
These  piled  sacks  in  the  night-time  gave  to  the  table  an  addi- 
tional hazard  in  that  one  was  liable  to  stumble  over  them  in 
the  dark.  The  failure  adequately  to  light  this  turntable,  in 
conjunction  with  the  sacks  of  sand  piled  upon  it,  is  charged 
as  negligence.  In  order  to  signal  the  hostler  it  was  necessary 
for  the  plaintiff  to  walk  across  the  turntable.  Plaintiff  was 
in  the  act  of  picking  up  his  lantern  preparatory  to  signaling 
the  hostler  when  the  hostler  carelessly  and  negligently  and 
without  receiving  any  signal  backed  his  engine  on  to  the  turn* 
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table.  Plaintiff  in  endeavoring  to  escape  the  engine-tender 
fast  approaching  him,  in  the  darkness  stumbled  over  the  sacks* 
and  was  thrown  across  one  of  the  turntable  tracks  and  waa 
thus  run  over  and  injured.  One  of  the  defenses  was  contribu- 
tory negligence,  a  defense  open  to  appellant  under  the  Federal 
Liability  Act,  a  defense  of  which  it  was  deprived  by  virtue  of 
the  instructions  which  the  court  gave.  The  injury  thus  sus- 
tained by  appellant  is  manifest. 

Something  further  needs  to  be  said  in  contemplation  of  the 
new  trial  which  must  be  ordered.  One  of  the  defenses  which 
defendant  sought  to  establish  was  that  the  hostler  in  backing 
his  engine  did  so  in  compliance  with  the  signal  given  him  by 
plaintiff  himself.  Upon  this  the  complaint  charged  in  the 
following  language:  ** While  the  plaintiff  was  so  engaged  in 
picking  up  said  lantern  and  preparing  to  signal,  said  hostler 
carelessly  and  negligently  and  without  receiving  any  signal 
from  the  plaintiff  drove  said  engine  upon  said  turntable," 
and  the  answer  made  was:  ^'Defendant  denies  that  while  the 
plaintiff  was  engaged  in  picking  up  his  said  or  any  lantern,  or 
preparing  to  give  the  signal  to  the  said  or  any  hostler,  the  said 
or  any  hostler  carelessly  or  negligently  drove  said  engine  upon 
said  turntable."  Respondent  argues  that  here  is  a  complete 
failure  upon  the  part  of  appellant  to  deny  that  no  signal  was 
given.  Unquestionably  in  the  matter  of  this  denial  the  an- 
swer is  susceptible  of  improvement,  but  by  both  parties  upon 
the  trial  it  was  taken  as  an  accepted  fact  that  issue  was 
joined  upon  this  proposition,  and  much  evidence  pro  and  con 
was  admitted  without  objection  upon  the  question.  It  is  a 
familiar  principle  that  the  case  having  been  tried  upon  this 
theory  without  objection  neither  party  will  be  allowed  to  pre- 
sent it  in  this  court  for  the  first  time.  {Tulley  v.  Tranor,  53 
Cal.  274;  notion  v.  Dominguez,  68  Cal.  642,  [10  Pac.  186] ; 
lUinois  Trust  &  Sav.  Bank  v.  Pacific  By.  Co.,  115  Cal.  285, 
297,  [47  Pac.  60] ;  Oervaise  v.  Brookins,  156  Cal.  110,  [103 
Pac.  332].) 

Appellant  further  argues  that  no  evidence  of  legal  suffi- 
ciency was  adduced  to  show  any  negligence  on  its  part.  It 
is  not  disputed  that  the  plaintiff  himself  furnished  evidence 
upon  all  these  matters  of  asserted  negligence,  but  the  answer 
is  made  that  the  evidence  is  incredible.  There  are  exceptional 
cases  such  as  that  of  Blankman  v.  Vallejo,  15  Cal.  638,  639 , 
Cov^wty  of  Sonoma  v.  Stofen,  125  Cal.  32,  35,  [57  Pac.  681]  > 
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Atchison,  T.  dk  8.  F.  Ry.  Co.  v.  Baker  (Ind.  Ter.),  104  S.  W. 
1182,  and  People  v.  MUner,  122  CaL  171,  [54  Pac.  833],  where 
in  effect  it  is  declared  that  the  judgment  of  a  court  is  not  to 
be  based  on  or  controlled  by  the  testimony  of  a  witness  testi- 
fying to  a  fact  inherently  impossible.  But  this  case  does  not 
come  within  that  category.  The  weight  of  the  evidence  upon 
the  question  of  the  defendant's  negligence  was  for  the  jury 
under  proper  instructions  of  the  court. 
The  judgment  and  order  appealed  from  are  reversed. 

Melvin,  J.,  Lorigan,  J.,  Shaw,  J.,  Sloss,  J.,  and  Angellotti, 
C.  J.,  concurred. 


[S.  F.  No.  7020.    Department  One.— December  2^,  1916.] 

UTAH  CONSTRUCTION  COMPANY,  Appellant,  v.  WEST- 
EBN  PACIFIC  RAILWAY  COMPANY,  Respondent 

Arbitration  and  Award — Judgment — ^Appeal. — In  arbitration  proceed- 
ings, the  eode  does  not  permit  a  separate  appeal  from  the  judgment 
entered  on  the  award,  e^en  though  the  entry  occurs  after  a  decision 
on  a  motion  to  vacate  made  under  sections  1287  and  1288  of  the 
Code  of  Civil  Procedure,  as  the  only  appeal  allowable  is  from  the 
decision  on  the  motion. 

L).— Unqualipied  Submission  of  Controversy— Setting  Asids  op 
Award. — ^An  award  made  upon  an  unqualified  submission  will  not  be 
set  aside  on  the  ground  that  it  is  contrary  to  law,  unless  error 
appears  on  the  face  of  the  award  and  causes  substantial  injustice. 

Id. — Submission  on  Terms — Rule. — ^A  different  rule  obtains  where  the 
arbitrators  are  required  by  the  terms  of  the  submission  to  determine 
the  rights  of  the  parties  according  to  law,  as  in  such  a  case  a  failure 
to  so  determine  is  sufScient  ground  to  avoid  the  award. 

Id. — Entry  op  Submission  Agreement  as  Court  Order — ^Arbitrator 
not  Judge  Pro  Tempore. — An  agreement  that  a  submission  to 
arbitration  shall  be  entered  as  an  order  of  court  under  section  1283 
of  the  Code  of  CSvil  Procedure  does  not  make  the  arbitrator  a  judge 
pro  tempore  of  the  superior  court  under  section  8,  article  VI,  of 
the  constitution,  as  amended. 

L). — ^Review  op  Award — Appeal — Suppicienot  op  Evidence. — ^Upon  an 
appeal  taken  in  an  ar'bitration  proceeding,  the  sufficiency  of  the 
evidence  to  sustain  the  award  will  not  be  reviewed,  unless  other- 
wise provided  by  the  terms  of  the  submission  agreement,  as  the 
provisions  of  section  1287  of  the  Code  of  Civil  Procedure  do  not 
authorize  the  appellate  court  to  consider  the  weight  of  the  evidence 


Digitized  by 


Google 


Dec  1916.]    Utah  Const.  Co.  v.  Western  Pac.  Ry.  Co.    157 

or  to  OTemile  the  arbitrator  where  he  has  drawn  reasonable  in* 
ferences  from  the  faets  proven. 

lb. — Payment  of  Ikdebtkdness  by  Oheoks — ^Deposit  With  Payee  by 
Collecting  Bank-^iyino  of  Ckedit— Dischaege  of  Drawee. — 
Where  a  railroad  corporation  in  good  faith  draws  cheeks  npon  a 
bank  in  which  it  has  money  on  deposit  and  delivers  them  to  a  eon- 
stmction  company  in  payment  of  an  indebtedness,  and  the  latter 
company  indorses  the  checks  to  another  bank  for  collection,  but  the 
latter  bank,  instead  of  cashing  them,  deposits  the  cheeks  in  the 
bank  upon  which  they  were  drawn  and  in  which  the  bank  kept  a 
deposit  account,  and  takes  credit  for  the  amount  thereof  for  its  own 
purposes,  the  railroad  company  is  exonerated,  even  though  the 
drawee  is  insolvent. 

Id. — Cbedit  fob  Check — ^Payment. — A  credit  given  for  the  amount  of 
a  check  by  the  bank  upon  which  it  is  drawn  is  equivalent  to  and 
will  be  treated  as  payment  thereof. 

Id.— Knovtledob  of  Insolvency  of  Drawee— Offices  of  Bank — 
Notice  not  Imputable  to  Drawee. — ^Knowledge  of  the  insolvency 
of  the  drawee  cannot  be  imputed  to  the  drawer  by  reason  of  the 
fact  that  the  president  of  the  drawee  was  also  treasurer  of  the 
drawer,  where  such  officer  had  no  control  of  the  money  of  the 
drawer,  and  the  duties  as  treasurer  gave  him  no  knowledge  of  such 
insolvency. 

Id.— Deposit  of  Check  With  Deavtee— Credit  of  Depositor— Lack  of 
Novation  Between  Dbawer  and  Drawee. — The  delivery  of  a  check 
to  a  payee,  who  indorses  it  to  his  bank  for  collection,  and  which  the 
bank  in  turn  deposits  to  its  credit  with  the  drawee,  is  not  a  nova- 
tion, as  to  drawer  and  drawee. 

Id.— Delay  in  Peesentment  of  Check— Exoneeation  of  Drawer — 
Bulb  When  Inapplicable. — The  provision  of  section  9255  of  the 
CSvil  Code  exonerating  drawers  of  checks  from  liability  applies  only 
where  there  has  been  delay  in  presentment,  and  not  to  cases  in 
which  a  check  has  been  presented  to  the  drawee  and  its  credit 
accepted  in  lieu  of  cash. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  motion  to  vacate  an  award  in  arbitration  proceedings. 
J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gavin  McNab,  B.  M.  Aikins,  R.  P.  Henshall,  and  Luther 
Elkins,  for  Appellant 

Warren  Olney,  Jr.,  O.  K.  McMurray,  F.  W.  McCutcheon, 
John  S.  Partridge,  and  A.  R.  Baldwin,  for  Respondent 
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SHAW,  J. — ^A  controversy  existed  between  the  plaintiff 
and  the  defendant  with  regard  to  a  claim  by  the  plaintiff  that 
the  defendant  was  indebted  to  it  in  the  sum  of  $236,735.28, 
on  account  of  the  construction  by  the  plaintiff  of  the  defend- 
ant's railroad,  and  the  claim  of  the  defendant  that  such  in- 
debtedness had  been  discharged  by  the  execution  and  delivery 
to  the  plaintiff  by  defendant  of  fifteen  checks  aggregating 
$153,562.24  and  nine  checks  aggregating  $83,175.04  upon  the 
California  Safe  Deposit  and  Trust  Company,  bearing  date 
October  22,  1907.  On  April  29,  1910,  the  parties  agreed  in 
writing  to  submit  said  controversy  to  Charles  P.  Eells  as  arbi- 
trator. The  agreement  empowered  him  to  hear  the  evidence, 
judge  and  determine  said  controversy,  and  make  a  final  award 
thereon  which  should  be  a  complete  and  final  adjudication  of 
all  the  matters  so  submitted,  aud  provided  that  the  submission 
should  be  entered  as  an  order  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  in  accordance  with  section  1283 
of  the  Code  of  Civil  Procedure.  Pursuant  to  this  agreement 
the  parties  produced  evidence,  submitted  the  matter,  and  the 
arbitrator  made  his  award  thereon  declaring  that  the  plaintiff 
take  nothing  and  that  the  defendant  should  have  judgment 
for  its  costs  incurred  in  the  proceedings.  This  award,  signed 
by  the  arbitrator,  was  delivered  to  the  parties  and  filed  with 
the  clerk  of  said  court  on  April  19,  1913,  and  a  note  thereof 
was  thereupon  made  in  the  clerk's  register.  Notice  of  such 
filing  was  served  on  the  plaintiff.  On  April  23,  1913,  the 
plaintiff  duly  served  and  filed  a  notice  of  motion  in  the  su- 
perior court  to  vacate  and  set  aside  the  award.  This  motion 
was  denied  on  September  24,  1913.  On  September  27,  1913, 
the  award  was  regularly  entered  by  the  clerk  as  a  judgment 
in  the  judgment-book  of  said  court.  The  plaintiff  has  filed 
two  notices  of  appeal,  one  from  the  judgment  entered  by  the 
clerk  upon  the  award,  the  other  from  the  order  of  the  superior 
court  denying  the  motion  to  vacate  the  award. 

The  respondent  contends  that  no  appeal  lies  from  the  judg- 
ment entered  by  the  clerk  upon  the  award  of  the  arbitrator. 
The  judgment  here  involved  was  entered  by  the  clerk  but 
the  entry  was  made  after  the  decision  by  the  court  on  the 
motion  to  vacate  the  award.  Section  1289  of  the  Code  of 
Civil  Procedure  provides  that  "The  decision  upon  the  motion 
is  subject  to  appeal  in  the  same  manner  as  an  order  which 
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is  subject  to  appeal  in  a  civil  action ;  but  the  judgment  entered 
before  a  motion  made  cannot  be  subject  to  appeal."  This 
embraces  the  motions  authorized  by  sections  1287  and  1288 
only. 

We  are  of  the  opinion  that  the  code  does  not  allow  a  sepa- 
rate appeal  from  the  judgment  entered  upon  the  award.  The 
policy  of  the  law  in  recognizing  arbitration  agreements  and 
in  providing  by  statute  for  their  enforcement  is  to  encour- 
age persons  who  wish  to  avoid  delays  incident  to  a  civil  action 
to  obtain  an  adjustment  of  their  diflPerences  by  a  tribunal  of 
their  own  choosing.  The  statutory  provisions  for  a  review 
thereof  are  manifestly  for  the  sole  p^irpose  of  preventing  the 
misuse  of  the  proceeding,  where  corruption,  fraud,  miscon- 
duct, gross  error,  or  mistake  has  been  carried  into  the  award 
to  the  substantial  prejudice  of  a  party  to  the  proceeding. 
The  design  was  to  avoid  useless  proceedings  and  to  make  the 
practice  simple  and  as  speedy  as  would  be  consistent  with 
justice.  In  Peachy  v.  Ritchie,  4  Cal.  205,  207,  it  is  said  that 
the  statute  providing  for  the  review  of  such  awards  ''gives 
to  the  parties  no  higher  rights  than  they  might  have  asserted 
in  a  court  of  equity  in  case  of  mistake,  fraud  or  accident." 
It  has  also  been  said  that  ''by  reason  of  the  fact  that  the  pro- 
ceeding represents  a  method  of  the  parties'  own  choice  and 
furnishes  a  more  expeditious  and  less  expensive  means  of 
settling  controversies  than  the  ordinary  course  of  regular 
judicial  proceedings,  it  is  the  policy  of  the  law  to  favor  arbi- 
tration. Therefore  every  reasonable  intendment  will  be  in- 
dulged to  give  effect  to  such  proceedings."  (5  Cor.  Jur.  20; 
Fluharty  v.  Beaiiy,  22  W.  Va.  698,  705;  Payne  v.  Crawford, 
97  Ala.  604,  607,  [11  South.  725] ;  Wilson  v.  Wilson,  18  Colo. 
615,  620,  [34  Pac.  175] ;  RusseU  v.  Smith,  87  Ind.  457;  Gh-oat 
V.  Pracht,  31  Kan.  656,  [3  Pac.  274] ;  Snyder  v.  Rouse,  58  Ky. 
(1  Met.)  625,  627;Mickles  v.  Thayer,  96  Mass.  (14  Allen)  114, 
119 ;  Brush  V.  Fisher,  70  Mich.  469,  473,  [14  Am.  St.  Rep.  510, 
38  N.  W.  446] ;  Tucker  v.  Allen,  47  Mo.  488,  490;  Caldwell  v. 
Brooks  Elevator  Co.,  10  N.  D.  575,  580,  [88  N.  W.  700] ; 
Bishop  V.  Valley  Falls  Mfg.  Co.,  78  S.  C.  312,  315,  [58  S.  E. 
939] ;  Jensen  v.  Deep  Creek  etc.  Co.,  27  Utah,  66,  75,  [74  Pac. 
427].)  In  view  of  this  policy  of  the  law  the  reasonable  con- 
clusion is  that  section  1289  was  intended  to  cover  all  the 
methods  of  review  by  appeal  in  arbitration  proceedings. 
Where  the  submission  is  unqualified,  an  award  cannot  be  set 
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aside  by  the  superior  court,  or  by  the  court  on  appeal,  on  the 
ground  that  it  is  contrary  to  the  law  or  the  evidence,  unless 
the  error  appears  on  the  face  of  the  award.  {Carsley  v.  Lind- 
say, 14  Cal.  390,  395.)  The  same  rule  prevails  generally. 
(5  Cor.  Jur.  161.)  Where  a  motion,  under  section  1288,  to 
modify  or  correct  the  award,  is  granted,  the  order  should,  of 
course,  direct  the  judgment  to  be  entered.  In  that  case  the 
appeal  from  the  decision  on  the  motion  would  embrace  the 
judgment  so  entered  and  would  authorize  a  review  of  it  for 
any  errors  on  the  face  of  the  record  and  subject  to  review  by 
the  terms  of  the  submission.  If  a  motion,  under  section  1287, 
to  vacate  the  award,  is  granted,  the  appeal  from  the  order 
granting  it  will  aflford  the  aggrieved  party  all  the  relief  he 
is  justly  entitled  to.  If  such  motion  is  denied  and  the  award 
has  not  then  been  entered  by  the  clerk  as  a  judgment,  as  pro- 
vided in  section  1286,  but  is  entered  afterward,  the  order  re- 
fusing to  vacate  the  award  is  equivalent  to  an  order  directing 
a  judgment  on  the  award,  and  the  judgment  then  entered  by 
the  clerk  will  also  be  embraced  in  the  appeal  from  the  decision 
on  the  motion  and  errors  therein  apparent  on  the  face  of  the 
record,  and  made  subject  to  review  by  the  submission,  may 
be  reviewed  on  such  appeal.  And  in  any  case  where  an  ap- 
peal is  taken  from  a  decision  denying  the  motion,  whether  to 
vacate,  correct,  or  modify  the  award,  such  appeal  must,  of 
necessity,  embrace  any  judgment  on  the  award,  whensoever 
entered,  and  make  it  subject  to  review  for  errors  on  its  face. 
It  is  clear,  therefore,  that  there  is  no  necessity  for  a  direct 
appeal  from  such  judgment.  Such  appeal  would  be  futile. 
No  reason  can  be  found  for  denying  a  direct  appeal  from  a 
judgment  on  the  award  entered  by  the  clerk  before  a  decision 
on  a  motion  made,  and  allowing  it  when  the  clerk  enters  it 
after  such  decision.  The  legislature,  as  we  believe,  did  not 
intend  such  distinction,  but  intended  to  allow  appeals  only 
from  the  decision  on  the  motions  provided  for  in  sections  1287 
and  1288.  We  will  therefore  consider  only  the  appeal  from 
the  decision  on  the  motion. 

The  code  provisions  are  in  aid  of  the  common-law  remedy 
of  arbitration,  a  reaffirmance  thereof,  and  do  not  alter  its 
principles.  {Mvldrow  v.  Norris,  2  Cal.  74,  77,  [56  Am.  Dec. 
313] ;  Tyson  v.  Wells,  2  Cal.  122,  130;  HeacUey  v.  Reed,  2 
Cal.  322,  325 ;  Peachy  v.  Ritchie,  4  Cal.  205.)  An  award  made 
upon  an  unqualified  submission  cannot  be  impeached  on  the 
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ground  that  it  is  contrary  to  law,  unless  the  error  appears  on 
its  face  and  causes  substantial  injustice.  {Carsley  v.  Lind- 
say, 14  Cal.  390;  Morse  on  Arbitration,  296.)  A  different 
rule  is  applicable  here  because  of  the  terms  of  the  submission. 
"Whenever  the  arbitrators  are  required,  by  the  terms  of  the 
submission  ...  to  determine  the  rights  of  the  parties  ac- 
cording to  law,  a  plain  mistake  in  their  construction  of  the 
law  is  suJflScient  ground  upon  which  to  avoid  the  award.  .  .  . 
In  the  absence  of  special  requirements  the  arbitrators  are  not 
bound  to  decide  according  to  law."  (5  Cor.  Jur.  183;  Id. 
172 ;  Morse  on  Arbitration,  300.)  The  latter  statement  would 
probably  not  be  applicable  in  this  state,  even  upon  an  un- 
qualified submission,  if  the  mistake  of  law  appears  on  the 
face  of  the  award.  {Tyson  v.  Wells,  2  Cal.  122;  Muldrow  v. 
Norris,  2  Cal.  74,  [56  Am.  Dec.  313].)  The  submission  in 
this  case  was  not  without  qualification.  The  second  para- 
graph of  the  agreement  provided  that  if  the  arbitrator  should 
find  that  the  defendant  did  not  discharge  the  debt  by  the 
checks  in  question,  he  should  determine  whether  "in  equity 
and  fairness,"  upon  all  the  circumstances,  it  should  be  re- 
quired to  pay  interest  upon  the  debt,  and  the  plaintiff  agreed 
to  abide  the  decision  on  that  point  and  waive  its  legal  right 
to  interest  to  the  extent  of  the  abatement  thereof.  The  sev- 
enth paragraph,  referring  to  the  same  subject,  provided  that 
the  arbitrator  should  "make  his  judgment  and  award,  accord- 
ing to  the  legal  right  of  the  parties  except  as  to  the  matter 
of  interest,  which  shall,  as  hereinafter  provided,  be  deter- 
mined in  accordance  with  equity  and  fairness  under  all  the 
circumstances  of  the  ease."  It  further  provided  that  the 
arbitrator  might  appoint  a  stenographer  to  report  the  evi- 
dence, that  after  the  parties  had  filed  their  briefs  he  should 
make  his  award  in  writing,  stating  separately  the  facts  found 
and  conclusions  of  law,  and  should  attach  thereto  a  transcript 
of  the  proceedings  and  evidence  taken  before  him.  All  this 
was  done. 

There  is  no  merit  in  the  suggestion  that  the  submission  con- 
stituted the  arbitrator  a  judge  pro  tempore  of  the  superior 
court,  under  the  amended  section  8,  article  VI,  of  the  con- 
stitution. The  submission  made  him  an  arbitrator,  not  a 
judge.  The  award  being  for  the  defendant,  the  matter  of 
interest  is  eliminated.  As  to  all  other  matters,  the  provi- 
sions, above  mentioned  bound  the  arbitrator  to  decide  in  con- 
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formity  with  the  law,  and  left  him  without  authority  to  do 
otherwise.     (5  Cor.  Jur.  183;  Morse  on  Arbitration,  302.) 

Section  1287  of  the  Code  of  Civil  Procedure  provides  that 
the  superior  court,  on  motion,  may  vacate  an  award  and  may 
order  a  new  hearing  before  the  same  arbitrator,  or  not,  in  its 
discretion,  on  the  grounds:  "1.  That  it  was  procured  by  cor- 
ruption or  fraud ;  2.  That  the  arbitrators  were  guilty  of  mis- 
conduct, or  committed  gross  error  in  refusing,  on  cause  shown, 
to  postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence, or  otherwise  acted  improperly,  in  a  manner  by  which 
the  rights  of  the  parties  were  prejudiced ;  3.  That  the  arbitra- 
tors exceeded  their  powers  in  making  their  award ;  or  that  they 
refused,  or  improperly  omitted,  to  consider  a  part  of  the  mat- 
ters submitted  to  them ;  or  that  the  award  is  indefinite,  or  can- 
not be  performed."  No  motion  was  made  to  modify  or  correct 
the  award  as  provided  in  section  1288;  therefore  its  provisions 
are  immaterial. 

The  grounds  of  the  motion  to  vacate  the  award  were,  in 
substance,  as  follows:  (1)  That  the  award  and  the  findings 
of  fact  on  which  it  was  based  were  contrary  to  the  evidence. 
(2)  That  it  was  against  law.  (3)  That  the  arbitrator  com- 
mitted gross  error  and  was  guilty  of  misconduct  (a)  in  fail- 
ing to  consider  the  evidence  of  the  financial  condition  of  the 
California  Safe  Deposit  and  Trust  Company  from  October  22 
to  October  30,  1907,  and  of  the  money  it  had  on  hand  and  of 
its  ability  to  pay  the  checks  in  controversy,  during  said  period 
(b)  in  failing  to  consider  evidence  upon  the  question  whether 
or  not  it  would  have  paid  the  checks  if  they  had  been  pre- 
sented for  payment,  (c)  in  failing  to  consider  the  evidence 
of  the  debit  and  credit  entries  made  by  such  company  on  its 
books  concerning  said  checks.  Under  the  first  ground  the 
notice  of  motion  specifies  ten  particulars  in  which  it  is  claimed 
the  evidence  does  not  support  the  special  findings  of  fact 
upon  which  the  award  is  based. 

Neither  the  terms  of  the  submission,  nor  the  provisions  of 
section  1287,  authorize  us  to  consider  the  weight  of  the  evi- 
dence or  to  overrule  the  arbitrator  where  he  has  drawn  rea- 
sonable inferences  from  the  facts  proven.  There  is  no  foun- 
dation for  the  claim  that  the  arbitrator  refused  to  consider 
the  evidence,  or  any  part  thereof,  or  that  his  findings  are  con- 
trary to  the  evidence.  They  are  fully  sustained  by  the  evi- 
dence and  the  inferences  legitimately  arising  therefrom.    No 
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mistake  of  law  appears,  so  far  as  his  consideration  of  the  evi- 
dence and  its  sufficiency  is  concerned.  We  cannot  inquire 
further  on  these  subjects.  (Pratt  v.  Connor,  128  Cal.  279, 
282,  [60  Pac.  862] ;  Peachy  v.  Ritchie,  4  Cal.  205.) 

The  only  questions  remaining  for  consideration  arise  out 
of  the  claim  that,  under  the  qualification  of  the  submission 
above  mentioned,  a  mistake  in  the  conclusions  of  law  upon  the 
findings  should  be  considered  a  mistake  appearing  upon  the 
face  of  the  award,  and  good  ground  for  vacating  it  if  it 
affects  the  substantial  rights  of  the  plaintiff  on  the  merits  of 
the  case,  the  theory  being  that,  in  that  event,  as  he  did  not 
decide  according  to  the  legal  right,  he  has  exceeded  his  lim- 
ited power  under  the  agreement  in  making  the  award  as  he 
did.  Our  final  conclusion  on  the  merits  renders  it  unneces- 
sary to  determine  whether  the  submission  agreement,  when 
properly  construed,  did  or  did  not  empower  him  to  decide  the 
law  wrongly  as  well  as  rightly.  We  may  assume,  for  the 
purposes  of  the  case,  that  he  was  empowered  only  to  decide 
correctly  as  to  the  law,  and  proceed  upon  that  theory  without 
deciding  the  point. 

The  facts  on  which  the  decision  of  the  case  depends  are  as 
follows:  The  Western  Pacific  Railway  Company  on  October 
23,  1907,  owed  the  Utah  Construction  Company  $236,735.28. 
It  kept  money  on  deposit  with  the  California  Safe  Deposit 
and  Trust  Company,  which  was  doing  a  general  banking  busi- 
ness in  San  Francisco.  It  drew  twenty-four  checks  in  vari- 
ous sums  aggregating  said  amount,  each  dated  October  23, 
1907,  payable  to  the  Utah  company,  upon  said  Safe  Deposit 
Company  and  forwarded  them  by  mail  from  San  Francisco 
to  said  Utah  company,  at  Ogden,  Utah.  They  were  received 
there  and  by  the  Utah  company  indorsed  to  the  First  National 
Bank  of  Ogden,  for  collection  only.  Said  Ogden  bank  at 
that  time  kept  a  deposit  account  with  said  Safe  Deposit  Com- 
pany. The  said  Ogden  bank  forwarded  the  checks  to  the 
Safe  Deposit  Company  with  instructions  to  credit  the  same  to 
its  account  upon  the  books  of  said  Safe  Deposit  Company. 
Upon  receipt  of  these  advices  the  said  Safe  Deposit  Company 
charged  the  amount  of  the  checks  against  the  railway  com- 
pany on  the  books  of  said  Deposit  Company  and  entered  the 
same  as  a  credit  upon  the  account  of  said  Ogden  bank  on  its 
books.  The  railway  company  then  had  deposits  more  than 
sufficient  to  cover  the  checks.    All  this  was  done  prior  to  2 
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o'clock  in  the  afternoon  of  the  thirtieth  day  of  October,  1907. 
Said  Safe  Deposit  Company  was  during  all  this  time,  and  for 
a  long  time  previous  thereto,  insolvent,  but  this  fact  was 
unknown  to  the  Utah  company,  the  railway  company,  and  the 
Ogden  bank.  On  the  day  last  named,  shortly  after  2  o'clock 
in  the  afternoon,  said  Safe  Deposit  Company  closed  its  doors 
and  suspended  its  banking  business.  Its  assets  were  insuffi- 
cient to  pay  its  depositors.  Upon  ascertaining  these  facts, 
the  Utah  company  demanded  of  the  railway  company  pay- 
ment of  the  amount  of  the  checks  and  the  debt  aforesaid.  At 
the  time  said  checks  were  drawn  the  customary  course  of 
business  of  the  Utah  company,  with  respect  to  checks  it  re- 
ceived from  the  railroad  company  on  said  Safe  Deposit  Com- 
pany, was  to  deposit  the  same  with  the  said  Ogden  bank  for 
collection  from  said  Safe  Deposit  Company  in  San  Francisco, 
by  obtaining  credit  in  the  manner  above  detailed.  The  rail- 
way company  was  aware  of  this  custom.  The  checks,  how- 
ever, were  sent  in  due  course  of  business  and  there  was  no 
direction,  order,  or  understanding  by  the  railway  company 
that  they  should  not  be  presented  to  the  Safe  Deposit  Company 
for  payment  in  money,  or  that  they  should  be  presented  for 
credit  only  by  said  Ogden  bank  with  said  Safe  Deposit  Com- 
pany. At  the  time  these  checks  were  presented  to  the  Safe 
Deposit  Company  and  credited  by  it  on  its  books  to  the  Ogden 
bank,  as  directed,  the  Safe  Deposit  Company  had  on  hand  cash 
and  cash  resources  immediately  available  sufficient  to  pay  all 
of  the  said  checks  and  would  not  have  refused  to  do  so  if 
payment  had  been  then  demanded. 

Upon  these  facts,  as  said  by  the  learned  arbitrator,  **the 
case  would  seem  to  turn  upon  the  single  question  whether 
the  First  National  Bank  of  Ogden,  plaintiflP's  agent,  having 
the  opportunity  to  cash  these  checks  and  preferring  to  de- 
posit them  and  to  take  credit  for  the  amount  for  its  own  pur- 
poses, thereby  exonerated  the  drawer,  notwithstanding  the 
insolvency  of  the  bank  on  which  they  were  drawn ;  the  checks 
having  been  drawn  by  defendant  and  received  by  plaintiff 
in  good  faith. "  There  is  no  doubt  in  our  minds  that  the  arbi- 
trator correctly  decided  this  question  in  the  affirmative.  **A 
credit  given  for  the  amount  of  a  check  by  the  bank  upon 
which  it  is  drawn  is  equivalent  to,  and  will  be  treated  as,  a 
payment  of  the  check.  It  is  the  same  as  if  the  money  had 
been  paid  over  the  counter  on  the  check,  and  then  immedi- 
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ately  paid  back  again  to  tho  account  or  for  the  use  for  which 
the  credit  is  given."  (2  Morse  on  Banks  and  Banking,  sec. 
451;  Oddie  v.  National  City  Bank,  45  N.  Y.  735,  [6  Am.  Rep. 
160] ;  Bartley  v.  State,  53  Neb.  310,  337,  [73  N.  W.  744] ; 
American  Exchange  Nat.  Bank  v.  Or  egg,  138  111.  596,  [32  Am, 
St.  Rep.  171, 28  N.  E.  839] ;  First  Nat.  Bank  v.  Burkhardt,  100 
U.  S.  686,  [25  li.  Ed.  766] ;  City  Nat.  Bank  v.  Bums,  68  Ala. 
267,  [44  Am.  Rep.  138] .)  ''The  giving  of  credit  is  practically 
the  same  as  paying  the  money  to  the  depositor  and  receiving 
the  cash  again  on  deposit."  (2  Morse  on  Banks  and  Banking, 
sec.  569.)  "When  a  check  on  itself  is  offered  to  a  bank  as  a  de- 
posit, the  bank  has  the  option  to  accept  or  reject  it,  but  if  it  is 
received  as  a  deposit,  there  being  no  fraud  or  lack  of  good  faith 
and  the  check  being  genuine,  and  is  credited  to  the  depositor, 
it  will  operate  as  a  payment."  (7  Cyc.  1008.)  The  rule  is 
the  same  where  the  holder  of  the  check  obtains  credit  by 
having  the  bank  certify  the  check;  the  drawer  is  discharged. 
(5  Am.  &  Eng.  Ency.  of  Law,  1055.)  The  fact  that  the 
Safe  Deposit  Company  was  insolvent  at  the  time  of  these 
tranisactions,  they  having  been  made  in  good  faith  and  the 
insolvency  being  unknown  to  all  the  other  parties,  does  not 
change  the  effect  of  the  conduct  of  the  Bank  of  Ogden  in 
taking  credit  with  the  Safe  Deposit  Company  instead  of  de- 
manding payment.  {First  Nat,  Bank  v.  Currie,  147  Mich. 
72,  82,  [118  Am.  St.  Rep.  537,  11  Ann.  Cas.  241,  9  L.  R.  A. 
(N.  S.)  698,  110  N.  W.  499].)  ''An  indorsee  may  always 
insist  that  the  conditions  requisite  to  make  his  undertaking 
enforceable  shall  be  strictly  complied  with,  namely,  present- 
ment for  payment  and  notice  of  dishonor."  (Id.)  The 
drawer  of  a  check  has  the  same  rights.  (Civ.  Code,  sees. 
3177,  3254,  3255.)  The  presentation  of  the  check  and  the 
acceptance  of  credit  instead  of  payment  was  a  waiver  of  pay- 
ment. The  railway  company  did  not  authorize  the  taking  of 
credit.  That  act  created  the  relation  of  debtor  and  creditor 
between  the  Safe  Deposit  Company  and  the  Ogden  bank  and 
satisfied  the  check.  The  railway  company  cannot  be  held 
responsible  because  of  the  fact  that,  unknown  to  both  parties, 
the  Safe  Deposit  Company  was  insolvent  and  has  been  unable 
to  pay,  and  has  not  paid,  its  debt  to  the  Ogden  bank.  The 
fact  that  the  railway  company  was  aware  of  the  custom  of 
the  Utah  company  to  collect  checks  by  creating  such  indebt- 
edness, instead  of  exacting  payment,  does  not  make  the  rail- 
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way  company  a  guarantor  of  that  indebtedness  nor  otherwise 
responsible  for  its  payment. 

The  plaintiff  insists  that  ''the  giving  of  a  check  upon  an 
insolvent  bank  is  not  a  payment  of  the  debt  for  which  it  is 
taken."  This  may  be  admitted.  A  check  is  never  a  pay- 
ment of  the  debt  for  which  it  is  given  until  the  check  itself 
is  paid  or  otherwise  discharged,  unless  expressly  agreed  to 
be  taken  in  payment.  (Morse  on  Banks  and  Banking,  sees. 
543,  544.)  But  here  the  checks,  though  not  agreed  to  be  taken 
as  payment,  were  satisfied  by  the  taking  of  credit  therefor. 
This  satisfaction  exonerated  the  railway  company,  regardless 
of  the  solvency  or  insolvency  of  the  drawee. 

The  finding  that  the  Safe  Deposit  Company  could  and  would 
have  paid  the  checks  in  cash,  had  payment  been  insisted  on, 
conceding  it  to  be  material,  is  based  on  inferences  which  we 
cannot  say  are  unreasonable,  even  if  we  could  inquire  into 
such  matters.    Hence  we  cannot  disturb  the  finding. 

The  fact  that  Brown  was  president  of  the  Safe  Deposit  Com- 
pany and  also  treasurer  of  the  railway  company,  and  that 
he  had,  as  president,  personal  knowledge  of  the  insolvency 
of  the  Safe  Deposit  Company,  does  not  make  that  knowledge 
imputable  to  the  railway  company.  He  did  not  control  the 
money  of  the  railway  company,  nor  cause  it  to  be  deposited 
in  the  Safe  Deposit  Company,  nor  have  power  to  do  so.  That 
matter  was  controlled  by  the  latter 's  board  of  directors.  The 
duties  of  Brown  as  treasurer  of  the  railway  company  gave 
him  no  knowledge  of  the  insolvency  of  the  Safe  Deposit  Com- 
pany. His  knowledge  was  not  communicated  to  the  former, 
and  therefore  cannot  be  charged  to  it.  {Lothian  v.  Wood,  55 
Cal.  159,  162;  Wittevirock  v.  Parker,  102  Cal.  93,  102,  [41 
Am.  St.  Rep.  172,  24  L.  B.  A.  197,  36  Pac.  374] ;  Iverson  v. 
Metropolitan  etc.  Ins,  Co.,  151  Cal.  746,  750,  [13  L.  B.  A. 
(N.  S.)  866,  91  Pac  609] ;  2  Cor.  Jur.  863.) 

Plaintiff  also  invokes  section  1533  of  the  Civil  Code,  relat- 
ing to  novation.  A  novation  is  the  substitution  of  a  new 
obligation  for  an  existing  one.  {Civ.  Code,  sec.  1530.)  The 
clause  of  section  1533  relied  on  provides  that  a  rescission  of 
a  contract  of  novation  may  be  made,  when  an  order  of  a  third 
person  **is  accepted  in  satisfaction,''  if  at  the  time  the  order 
is  received  the  third  person  on  whom  it  is  drawn  is  insolvent 
and  the  fact  is  unknown  to  the  creditor.  The  checks  of  the 
railway  company  were  not  given  as  payment  nor  ^'accepted 
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in  satisfaction"  of  its  debt.  They  were  given  merely  as  a 
coDvenient  mode  of  payment,  and  were  to  operate  as  payment 
and  satisfaction  only  in  the  event  that  they  were  paid  or 
otherwise  satisfied.  The  giving  and  acceptance  of  the  checks 
was,  therefore,  not  a  novation.  The  only  novation  that  took 
place  was  that  between  the  Ogden  bank  and  the  Safe  Deposit 
Company  when  the  former  accepted  the  obligation  of  the  lat- 
ter in  the  place  of  and  in  discharge  of  the  checks.  To  that 
novation  the  railway  company  was  not  a  party.  A  rescission 
thereof  by  the  two  banks  and  the  plaintiflE  could  not  place 
the  railway  company  in  statu  quo,  nor  revive  its  extinguished 
liability  on  the  checks.  Section  1533  has  no  application  to 
the  case. 

It  is  also  contended  that  since,  under  section  3255  of  the 
Civil  Code,  the  drawer  of  a  check  is  exonerated  by  delay  in 
its  presentment  only  to  the  extent  that  he  suffers  injury 
thereby,  and  as  the  Safe  Deposit  Company  was,  at  the  time  of 
presentment,  and  ever  since  has  been,  hopelessly  insolvent, 
the  railway  company  has  suffered  no  injury  by  the  delay  and 
is  not  exonerated.  This  argument  loses  sight  of  the  fact  that 
the  arbitrator  has  found  that  payment  could  have  been  made 
if  it  had  been  insisted  on.  But  in  any  event  the  section  ap- 
plies only  to  a  case  where  there  has  been  delay  in  present- 
ment, not  to  a  case  where  there  was  a  presentment  to  the 
drawee  and  credit  with  the  drawee  was  accepted  in  lieu  of 
cash. 

We  find  no  other  points  deserving  of  notice. 

The  judgment  and  order  are  affirmed. 

SIoss,  J.y  and  Lawlor,  J.,  concurred. 
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[L.  A.  No.  3828.    Department  Two.— January  3,   1917.] 

MARY  P.  FRANCIS,  Appellant,  v.  WEST  VIRGINIA  OIL 
COMPANY  (a  Corporation),  Respondent. 

UNLAWTUL   DETAINEB — CbNTRi^CT   FOB   SALE    OF   LAND — ^VeNDBB   IN    DE- 

FAui/T  NOT  A  TENANT  AT  WiLL. — ^A  T^ndoe  In  possession  of  land 
mnder  a  contract  of  sale,  who  has  defaulted  in  the  payment  of  an 
installment  of  the  purchase  price,  does  not  become  a  tenant  at  will 
subject  to  removal  by  the  summary  method  of  s  suit  in  ui^wful 
detainer. 

Id. — Action  Only  Lies  When  Relation  of  Landlobo  and  Tenant 
Exists. — The  action  of  unlawful  detainer  can  be  maintained  only 
where  the  conventional  relation  of  landlord  and  tenant  subsists  be- 
tween the  parties.  In  other  words,  the  action  is  limited  to  those 
eases  in  which  the  tenant  is  estopped  to  deny  the  landlord's  title. 

Id. — ^Evidence  of  Title  of  Defendant. — While  the  validity  of  titles 
.may  not  be  tried  in  unlawful  detainer  proceeding,  evidences  of  title 
are  admissible  to  show  the  character  or  extent  of  the  possession 
claimed  by  the  defendant. 

Id. — Implied  Right  of  Possession  Undeb  C^ntbagt. — A  contract  for 
the  sale  of  land  may  by  implication  give  the  vendee  the  right  to 
immediate  possession  even  where  it  contains  no  express  provision  to 
that  effect. 

Id. — Contbaot  fob  Sale  of  Oil  Land— Rbstbiction  Against  Removal 
OF  Pipes  and  Casings. — ^A  provision  in  a  contract  for  the  sale  of 
oil  lands,  that  the  vendee  should  not  remove  or  cause  to  be  removed 
any  of  the  pipe  or  casing  in  any  well  drilled  on  the  property,  and 
that  in  the  event  of  a  f  orf  eitare  of  the  right  to  purchase,  the  casings 
and  derricks  should  revert  to  the  vendor,  gives  the  vendee  the  right 
of  possession  and  occupancy  of  the  property  hj  implication. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Matthew  S.  Platz,  and  C.  E.  Arnold,  for  Appellant. 

George  E.  Whitaker,  for  Respondent 

MELVIN,  J. — Plaintiff  appeals  from  an  adverse  judgment. 

By  her  pleading  Mary  P.  Francis  alleged  that  in  the  month 

of  September,  1911,  defendant  had  gone  into  possession  of 
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certain  land  in  E^em  County  with  her  knowledge  and  acquies* 
cence  as  her  tenant  at  will ;  that  on  May  2, 1912,  she  had  served 
notice  requiring  the  West  Virginia  Oil  Company  to  vacate  the 
premises,  but  that  said  corporation  had  refused  to  accede  to 
her  demand.  She  alleged  her  right  to  the  possession  of  the 
land  and  prayed  for  its  restitution. 

Defendant  admitted  possession  and  refusal  to  surrender  the 
land  to  plaintiff  but  denied  the  alleged  tenancy  at  will. 

At  the  trial  it  clearly  appeared  that  the  defendant  had  gone 
into  possession  after  the  execution  of  certain  contracts  of  sale. 
The  first  of  these  contracts  was  made  by  Mrs.  Francis  and  Mr. 
E.  S.  Good.  The  latter  assigned  all  of  his  rights  under  this 
agreement  to  the  West  Virginia  Oil  Company  and  in  January, 
1912,  a  new  writing  was  executed  by  plaintiff  and  that  cor- 
poration ratifying  the  assignment  and  substituting  the  West 
Virginia  Oil  Company  as  vendee  in  Mr.  Good's  place.  This 
agreement  called  for  the  pa3rment  of  stipulated  sums  at  stated 
times,  and  the  plaintiff  in  her  testimony  said  that  she  had 
received  fifteen  thousand  dollars  on  the  purchase  price  and 
six  hundred  dollars  by  way  of  interest.  It  was  also  in  evi- 
dence that  the  defendant  had  expended  something  more  than 
eighty-five  thousand  dollars  in  developing  oil  on  the  property. 

It  seems  to  be  the  theory  of  the  plaintiff  that  when  the  de- 
fendant corporation  defaulted  in  one  of  the  payments  on  the 
purchase  price  it  at  once  became  a  tenant  at  will  subject  to 
removal  from  the  land  by  the  summary  method  of  a  suit  in 
unlawful  detainer.  In  this  she  is  in  error.  The  true  rule 
with  reference  to  the  existence  of  the  relation  of  landlord  and 
tenant  necessaiy  to  support  an  action  in  unlawful  detainer  is 
thus  expressed  in  Jones  on  Landlord  and  Tenant,  section  563 : 

**The  action  of  unlawful  detainer  can  be  maintained  only 
where  the  relation  of  landlord  and  tenant  subsists  between  the 
parties  to  the  action,  and  hence  it  becomes  material  to  deter- 
mine whether  parties  stand  in  that  relation  to  each  other. 
While  it  is  not  necessary  to  show  an  express  demise  or  letting 
of  lands  to  sustain  the  action,  the  facts  must  show  impliedly 
at  least  that  the  defendant  occupies  as  tenant  of  the  plaintiff 
and  this  must  be  something  more  than  a  mere  qiMsi  tenancy. 
It  is  sometimes  said  that  one  who  is  in  possession  of  lands  un- 
der a  contract  for  a  sale  is  a  tenant  at  will  to  the  owner.  This 
is  true  in  a  restricted  sense  only.  He  is  a  tenant  at  will  just 
as  a  mortgagor  after  condition  broken  is  a  tenant  at  will  of 
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the  mortgagee.  He  may  be  deprived  of  the  possession  if  it 
can  be  done  peaceably  or  may  be  evicted  in  an  action  of  eject- 
ment. The  mortgagor  is  not  a  tenant  within  the  meaning  of 
the  unlawful  detainer  act,  however.  The  conventional  rela- 
tion of  landlord  and  tenant  means  the  relation  created  by 
convention  or  agreement  between  the  parties.  The  cases  are 
numerous  in  which  a  summary  remedy  has  been  refused  be- 
cause the  contract  or  circumstances  under  which  the  owner  of 
premises  permitted  another  to  take  possession  of  them  contem- 
plated some  condition  or  consideration  apart  from  rent  or  a 
tenancy  at  the  mere  suflferance  or  will  of  the  owner."  This 
is  the  rule  in  California.  (Wheelock  v.  Warschavsr,  21  Cal. 
309-316;  Steinhack  v.  Krone,  36  Cal.  303-309;  Johnson  v. 
Chely,  43  Cal.  299-305;  WaUs  v.  Preston,  28  Cal.  225;  and 
Hendersonv.  Allen,  23  Cal.  519.)  In  order  that  such  an  action 
may  be  maintained  the  conventional  relation  of  landlord  and 
tenant  must  be  shown  to  exist.  In  other  words,  the  action  is 
limited  to  those  cases  in  which  the  tenant  is  estopped  to  deny 
the  landlord's  title.  And  when  a  defendant  in  an  action 
which  under  our  code  is  the  equivalent  of  one  in  unlawful 
detainer  proves  the  nonexistence  of  such  relation,  the  plain- 
tiff must  fail.  {Richmond  v.  Superior  Court,  9  Cal.  App. 
63,  64,  [98  Pac.  57].) 

It  follows  that  the  superior  court  did  not  err  in  permitting 
defendant  to  prove  the  execution  of  the  contracts  of  purchase. 
While  the  validity  of  titles  may  not  be  tried  in  proceedings  of 
this  character,  evidences  of  title  are  admissible  to  show  the 
character  or  extent  of  the  possession  claimed.  (19  Cyc.  1165 ; 
Hoag  V.  Pierce,  28  Cal.  188;  Shelby  v.  Houston,  38  Cal.  411; 
Dennis  v.  Wood,  48  Cal.  361.) 

Appellant  contends  that  since  the  contract  did  not  in  set 
terms  give  the  defendant  the  right  of  possession  of  the  prop- 
erty, its  entry  upon  the  premises  was  merely  permissive  and 
therefore  that  of  a  tenant  at  will.  There  is  no  merit  in  this 
argument,  because  the  agreement  between  Mrs.  Francis  and 
the  oil  company  clearly  contemplated  possession  and  occu- 
pancy of  the  land  by  the  vendee.  It  was  therein  provided 
that  the  purchaser  should  not  temove  or  cause  to  be  removed 
any  of  the  pipe  or  casing  in  any  well  drilled  on  the  property, 
and  that  in  the  event  of  a  forfeiture  by  the  corporation  of 
the  right  to  purchase  the  land  under  the  contract,  the  casings 
and  derricks  should  revert  to  the  vendor.    By  the  terms  of 
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the  writing  it  was  understood  that  it  should  not  set  aside  or 
annul  the  contract  between  Mrs.  Francis  and  Mr.  Good  ex- 
cept as  specifically  provided,  but  that  the  oil  company  should 
''hold  and  acquire  said  lands  under  said  contract,"  In  view 
of  this  language,  and  of  the  subsequent  conduct  of  the  parties 
to  the  contract,  there  can  be  no  doubt  that  the  immediate  entry 
by  the  West  Virginia  Oil  Company  upon  the  land,  and  the 
development  of  oil  thereon,  were  within  the  contemplation  of 
the  plaintiff  and  defendant.  Courts  have  frequently  held  that 
by  implication  contracts  have  given  the  right  to  immediate 
possession  by  the  vendees,  even  where  no  express  provisions  to 
that  effect  were  contained  in  the  writings.  In  Olson  y.  JftV 
nesota  &  North  Wisconsin  B.  B.  Co.,  89  Minn.  280,  [94  N.  W. 
871],  the  vendee  was  obligated  to  pay  all  taxes  and  assess- 
ments, and  in  case  of  default  buildings  and  improvements 
on  the  land  were  to  revert  to  the  vendor.  It  was  held  that  the 
right  to  possession  by  the  vendee  was  implied.  A  similar  de- 
cision was  made  in  Welch  v.  Hover  cfe  Co.,  75  Wash.  130,  [134 
Pac.  526]. 

A  vendee  in  possession  is  not  a  tenant  in  any  sense  of  the 
word,  and  only  a  tenant  may  be  sued  under  the  first  subdivi- 
sion of  section  1161.  The  proceeding  is  purely  statutory  and 
is  restricted  in  its  operation  to  those  persons  specified  in  the 
statute.  (Martel  v.  Meehan,  63  Cal.  47-50;  Ben  Lomond 
Wine  Co.  V.  Sladky,  141  Cal.  619-623,  [75  Pac.  332].)  Fail- 
ure of  performance  of  his  part  of  the  contract  of  sale  by  the 
vendee  in  possession  does  not  make  him  a  tenant.  {Brown  v. 
Beatty,  76  Ala.  250;  Mason  v.  Delancy,  44  Ark.  444;  Brown 
V.  Persons,  48  Ga.  61 ;  Qriffiih  v.  Collins,  116  Ga.  420,  [42  S.  E. 
743] ;  Ooldsberry  v.  Bishop,  63  Ky.  143 ;  Young  v.  Ingle,  14 
Mo.  426;  Hauser  v.  Morrison,  146  N.  C.  248,  [59  S.  E.  693].) 
The  rule  established  by  these  and  many  other  authorities  is  in 
accordance  with  justice.  Even  a  vendee  who  has  defaulted 
in  his  promised  payments  is  entitled  to  an  opportunity  of 
showing  his  equities  and  presenting  his  defenses. 

It  is  not  necessary  to  comment  upon  any  other  contentions 
made  by  appellant,  as  they  are  substantially  disposed  of,  we 
believe,  in  the  foregoing  discussion. 

The  judgment  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[Crim.  No.  2033.    In  Bank.— January  3,  1S^17.] 
THE  PEOPLB,  Respondent,  v.  MAX  ABEAMS,  Appellant. 

CkiMiNAL  Law— Abson  in  First  Dsgbek— Pkesbngx  or  Thibd  Persons 
Essential. — To  eonstitute  arson  of  the  first  degree,  as  defined  by 
section  454  of  the  Penal  Code,  the  presence  in  the  building  at  the 
time  of  its  burning  of  some  human  being  other  than  the  perpetrators 
of  the  forbidden  act  is  essential. 

Id. — Joint  Participants  in  Burning — Separate  Trial  of  One  Db- 
IVNDANT. — A  defendant  jointly  charged  with  another  with  the 
crime  of  arson,  but  separately  tried,  cannot  be  convicted  of  arson 
in  th0  first  degree,  if  the  evidence  shows  that  they  were  both  partici- 
pants in  the  burning  and  fails  to  show  the  presence  of  any  other 
person  in  the  building. 

Id.— Tenant  or  Building  Owned  bt  Another. — ^The  tenant  of  a  build- 
ing owned  by  another  and  occupied  solely  by  himself  may  be  guilty 
of  arson  in  burning  the  building. 

APPEAL  from  a  judgment  of  tlio  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
Prederiek  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Constantine  M.  MoosUn,  and  Ford  &  Hammon,  for  Appd- 
lant. 

U.  S.  Webb,  Attorney-General,  and  Bobert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

ANGELLOTTI,  C.  J.— This  defendant  and  his  wife  were 
jointly  charged  by  information  with  the  crime  of  arson,  in  the 
willful,  malicious,  and  felonious  setting  fire  to  and  burning 
with  intent  to  destroy  a  certain  building,  the  property  of  an- 
other, occupied  by  them  as  tenants  as  a  dwelling-house.  In 
a  second  count  of  the  same  information  they  were  charged 
with  burning  and  destroying  the  same  property  with  intent 
to  defraud  an  insurer  thereof.  Separate  trials  were  de- 
manded and  the  trial  of  this  defendant  was  had  before  his 
codefendant  was  put  on  trial.  It  does  not  appear  that  she 
has  ever  been  tried.  A  yerdict  of  not  guilty  was  rendered  as 
to  the  matters  charged  in  the  second  count    Aa  to  the  charge 
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of  arson,  the  jury  found  the  defendant  guilty  of  arson  in  the 
first  degree.  Judgment  of  imprisonment  in  the  state  prison 
was  thereui>on  pronounced.  We  have  here  an  appeal  from 
this  judgment  and  from  an  order  denying  a  motion  for  a  new 
triaL 

The  appeal  in  this  case  was  taken,  as  the  constitution  re- 
quires, to  the  district  court  of  appeal  of  the  second  appellate 
district,  and  that  court  affirmed  the  judgment  and  order  ap- 
pealed from.  A  hearing  in  this  court  was  ordered  principally 
because  we  were  not  satisfied  as  to  the  correctness  of  the  dis- 
position by  the  learned  district  court  of  appeal  of  the  claim 
that  the  evidence  was  insufficient  to  support  the  verdict  find- 
ing this  defendant  guilty  of  arson  in  the  first  degree.  Fur- 
ther consideration  of  that  question  has  satisfied  us  that  the 
evidence  furnishes  no  support  for  any  such  verdict. 

By  our  statute  arson,  which  is  the  willful  and  malicious 
burning  of  a  building,  with  intent  to  destroy  it  {Pen.  Code, 
sec.  447),  is  divided  into  two  degrees.  Arson  of  the  first  de- 
gree, the  more  heinous  offense,  is  defined  as  being  the  mali- 
cious burning  '4n  the  night-time  an  inhabited  building  in 
which  there  is  at  the  time  some  human  being,' ^  (Pen.  Code, 
sec.  454.)  The  presence  of  ''some  human  being"  in  the  build- 
ing at  the  time  of  the  burning  is  therefore  obviously  essential 
to  this  particular  offense.  And  it  is  just  as  clear  that  it  must 
be  some  human  being  other  than  the  person  or  persons  doing 
the  forbidden  act.  It  was  so  held  in  People  v.  Principe,  23 
Cal.  App.  729,  [139  Pac.  658] .  In  the  case  at  bar  the  evidence 
clearly  shows  that  no  human  being  was  in  the  4)uilding  other 
than  the  defendants  jointly  charged,  the  appellant  here  and 
his  wife.  They  were  tenants  occupying  the  building  as  their 
dwelling,  the  building  itself,  as  we  have  seen,  belonging  to 
another  person.  There  is  not  a  shred  of  evidence  pointing  to 
this  defendant  as  being  the  person  committing  tiie  alleged 
offense  rather  than  his  wife.  In  fact,  the  only  conceivable 
theory,  apart  from  mere  conjecture  or  surmise,  upon  which  it 
can  be  held  that  the  evidence  sufficiently  supports  a  conclusion 
that  he  was  a  participant  in  the  burning,  is,  in  view  of  the 
evidence,  that  both  he  and  his  wife  were  joint  participants. 
The  evidence,  which  is  entirely  circumstantial,  points  no  more 
strongly  to  him  than  it  does  to  the  wife.  In  fact,  if  there  be 
any  difference,  it  points  more  strongly  toward  the  wife,  for  she 
3Hras  the  sole  owner  of  and  carried  insurance  on  the  personal 
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property  contained  in  the  building,  and  the  evidence  points 
pretty  clearly  to  the  conclusion  that  if  the  fire  was  incendiary, 
the  primary  object  was  the  destruction  of  this  personal  prop- 
erty with  a  view  to  obtaining  the  insurance  money,  and  that 
if  there  was  any  destruction  of  the  building  intended  (which 
appears  not  to  have  been  accomplished  to  any  substantial  ex- 
tent), it  was  entirely  incidental  to  the  accomplishment  of  this 
main  object.  Certain  it  is  that  if  the  evidence  sufficiently 
supports  a  conclusion  of  this  defendant's  guilt,  it  shows  to 
the  same  extent  the  guilt  of  the  codefendant  wife,  and  there 
is  nothing  therein  to  support  a  conclusion  that  the  defendant 
being  guilty,  the  wife  nevertheless  was  a  nonparticipant,  and 
therefore  one  whose  presence  in  the  building  would  satisfy  the 
requirements  of  section  454  of  the  Penal  Code.  The  presump- 
tion of  innocence  available  to  her  in  any  proceeding  against 
her  may  not  be  successfully  invoked,  under  the  circunjstances, 
against  the  husband.  A  verdict  finding  this  defendant  guilty 
of  arson  in  the  first  degree  involves,  in  view  of  the  definition 
of  that  offense,  a  finding  by  the  jury  of  the  guilt  of  the  hus- 
band and  the  innocence  of  the  wife  of  all  participation  in  the 
crime,  a  result  absolutely  unwarranted  by  the  evidence.  It 
follows  from  what  we  have  siiid  that  upon  the  record  before 
us  the  presence  of  the  wife  in  the  building  cannot  be  held  to 
satisfy  the  requirements  of  section  454  of  the  Penal  Code, 
and  that  the  evidence  utterly  fails  to  show  that  there  was  any 
human  being,  within  the  meaning  of  that  section,  in  the  build- 
ing at  the  time  the  fire  was  applied  by  this  defendant,  if  it 
ever  was  applied  by  him.  The  verdict  given  against  him  is 
therefore  contrary  to  the  evidence.  He  was  thereby  found 
guilty  of  an  offense  as  to  which  there  was  no  evidence  furnish- 
ing legal  support  for  a  conclusion  of  his  guilt,  and  the  con- 
viction cannot  be  allowed  to  stand. 

For  the  purposes  of  further  proceedings  in  the  event  that 
they  are  concluded  to  be  advisable,  we  deem  it  proper  to  no- 
tice one  or  two  other  matters. 

The  contention  as  to  two  different  offenses  being  improperly 
charged  in  the  information  is  no  longer  of  any  practical  im- 
portance in  view  of  the  fact  that  defendant  has  been  acquitted 
as  to  the  matters  embraced  in  the  second  count,  and  that  sub- 
ject matter  is  no  longer  in  the  case. 

We  find  no  substantial  merit  in  the  other  objections  raised 
by  motion  to  set  aside  the  information  and  by  the  demurrer 
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to  the  information.  As  to  the  particular  objection  founded 
on  a  claim  that  a  tenant  cannot  be  guilty  of  arson,  under  our 
statutes,  as  to  a  building  owned  by  another,  and  occupied 
solely  by  himself,  we  concur  in  the  views  expressed  by  the 
learned  district  court  of  appeal,  and  adopt  the  same  as  a 
part  of  this  opinion.    They  are  as  follows: 

''Although  the  information  stated  that  the  defendants  occu« 
pied  the  building  and  were  tenants  therein,  the  further  fact 
was  alleged  that  the  building  was  the  property  of  Smith.  *To 
constitute  arson  it  is  not  necessary  that  a  person  other  than 
the  accused  should  have  had  ownership  in  the  building  set  on 
fire.  It  is  sufficient  that  at  the  time  of  the  burning  another 
person  was  rightfully  in  possession  of,  or  was  actually  occupy- 
ing such  building,  or  any  part  thereof.'  (Pen.  Code,  sec.  452.) 
The  foregoing  section  clearly  implies  that  ownership  of  the 
building  by  a  person  other  than  the  defendant  is  sufficient,  al- 
though it  is  declared  to  be  not  necessary.  In  People  v.  Hand- 
ley,  100  Cal.  370,  [34  Pac.  853],  it  was  held  that  the  defend- 
ant was  properly  convicted  of  arson  in  burning  a  house 
occupied  by  him  as  tenant  of  another  who  was  the  owner 
thereof.  People  v.  Myers,  20  Cal.  76,  and  People  v.  De  Wiw- 
ton,  113  Cal.  403,  [54  Am.  St.  Rep.  357,  33  L.  R.  A.  374,  45 
Pac.  708] ,  are  decisions  which  do  not,  in  our  opinion,  support 
the  proposition  of  appellant  that  under  the  allegations  of 
ownership  and  tenancy,  as  stated,  there  is  no  sufficient  charge 
that  the  defendants  were  guilty  of  the  crime  of  arson.*' 

Certain  questions  raised  as  to  instructions  to  the  jury  are 
of  such  a  nature  that  they  will  probably  not  arise  on  another 
trial,  and  need  not  here  be  discussed. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Shaw,  J.,  Sloss,  J.,  Mdvin,  J.,  Lorigan,  J.,  Henshaw,  J.,  and 
Lawlor,  J.,  concurred. 
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[a  p.  No.  7817.  In  Bank.— January  4,  1917.] 

CELIA  GRAZIANI,  Petitioner,  v.  THOMAS  C.  DENNY, 
as  Judge  of  the  Superior  Court  of  Sonoma  Coi^ity, 
Respondent. 

Judge  Pbo  Tempobe— Constitutional  Provision  Authoeizino  is  Self- 
EZEGUTiNQ. — Section  8  of  article  VI  of  the  constitution,  authorizing 
a  cause  in  the  superior  court  to  be  tried  by  a  judge  pro  tempore 
agreed  upon  by  the  parties,  both  before  and  after  its  amendment  in 
1910,  was  self-executing  and  required  no  act  of  the  legislature  to 
make  it  effective. 

lb. — Power  ov  Pbo  Temfobb  Judge  not  BECLusiyE--JuBiSDiCTioN  of 
Beouiab  Judge  —  Vacation  or  Judgment. — That  constitutional 
provision,  as  amended  in  1910,  authorizing  the  pro  tempore  ju(^e  to 
act  in  "such  capacity  in  all  further  proceedings''  in  the  cause  tried 
before  him  until  the  final  determination  thereof,  does  not  confer  an 
exclusive  power  on  him,  or  oust  a  duly  elected  and  qualified  judge 
of  the  superior  court  of  the  county  of  jurisdiction  to  hear  and 
determine  a  motion  to  vacate  the  judgment  rendered  by  the  pro 
tempore  judge. 

APPLICATION  for  a  Writ  of  Prohibition  directed  to  a 
judge  of  the  Superior  Court  of  Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Cowan,  for  Petitioner. 

L.  E.  Johnson,  and  Oeary  &  Geary,  for  Respondent. 

SLOSS,  J. — ^This  is  an  application  for  a  writ  of  prohibition 
against  Honorable  Thomas  C.  Denny,  one  of  the  judges  of  the 
superior  court  of  Sonoma  County. 

On  September  28,  1915,  the  petitioner,  Celia  Graziani,  oom- 
menced  a  divorce  action  in  said  superior  court  against  her 
husband,  Emil  Graziani.  The  defendant  filed  his  answer,  and 
there  was  also  filed  a  stipulation,  signed  by  said  Celia  and 
Emil  Graziani,  plaintiff  and  defendant  in  the  action,  that 
L.  E.  Pulwider,  a  member  of  the  bar,  duly  admitted  to  practice 
in  all  the  courts  of  the  state,  might  act  and  proceed  in  said 
cause  as  judge  pro  tempore. 

Mr.  Pulwider  duly  qualified  as  such  judge  pro  tempore,  and 
proceeded  to  hear  and  try  said  action  of  divorce.    Having 
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heard  evidence,  he  signed,  made,  and  entered  as  such  judge 
pro  tempore  an  interlocutory  judgment  or  decree  determining 
that  the  plaintiff,  Celia  Qraziani,  was  entitled  to  a  divorce 
from  said  Emil  Qraziani,  and  awarding  the  custody  of  the 
minor  children  of  the  marriage  to  the  said  plaintiff.  All  of 
these  proceedings,  from  the  filing  of  the  complaint  to  the  de- 
cree, were  had  within  the  space  of  a  single  day. 

On  the  fifteenth  day  of  March,  1916,  within  six  months  after 
the  entry  of  the  interlocutory  decree,  Emil  Graziani  filed  in 
said  superior  court  a  notice  directed  to  Celia  Qraziani  and 
her  attorney,  notifying  them  that  he  would,  at  a  given  time, 
move  said  superior  court  for  an  order  setting  aside,  vacating, 
and  annulling  the  interlocutory  decree  of  divorce,  upon  the 
grounds  that  the  court  acting,  or  presuming  to  act,  through 
said  L.  E.  Pulwider  as  judge  pro  tempore,  had  no  jurisdiction, 
and  that  the  judgment  had  been  obtained  through  collusion 
and  fraud.  At  the  time  specified  in  the  notice,  said  Emil 
Qraziani,  by  his  attorneys,  appeared  in  said  superior  court, 
and  requested  the  respondent,  a  duly  elected,  qualified,  and 
acting  judge  of  said  court,  to  hear  said  motion.  The  plain- 
tiff, Celia  Qraziani,  objected  to  any  hearing  in  said  action  by 
Judge  Denny  on  the  ground  that  L.  E.  Fulwider,  as  judge 
pro  tempore,  was  present  and  willing  and  able  to  proceed,  and 
that  he  alone  had  jurisdiction  to  act  in  the  case.  The  re- 
spondent overruled  these  objections,  and  announced  his  inten- 
tion of  proceeding  with  the  hearing  of  the  motion.  The  pur- 
pose of  the  present  proceeding  (in  which  an  alternative  writ 
of  prohibition  has  been  issued)  is  to  restrain  Judge  Denny 
from  proceeding  with  the  hearing  of  the  motion. 

The  authority  for  the  selection  of  Mr.  Fulwider  as  judge 
pro  tempore  is  found  in  section  8  of  article  VI  of  the  constitu- 
tion. That  section,  in  its  first  form,  read  in  part  as  follows: 
**But  a  cause  in  the  superior  court  may  be  tried  by  a  judge 
pro  tempore,  who  must  be  a  member  of  the  bar,  agreed  upon 
in  writing  by  the  parties  litigant  or  their  attorneys  of  record, 
approved  by  the  court,  and  sworn  to  try  the  cause."  In  1910 
the  section  was  amended  by  the  elimination  of  the  words  '*  ap- 
proved by  the  court,"  and  the  addition  of  the  following 
clause:  ^'and  the  person  so  selected  shall  be  empowered  to  act 
in  such  capacity  in  all  further  proceedings  in  any  suit  or 
proceedings  tried  before  him  until  the  final  determination 
thereof."      The  original  provision  was  carried  into  the  stat- 
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utcs  by  the  adoption  of  section  72  of  the  Code  of  Civil  Pro- 
cedure, which  includes,  in  addition  to  the  above-quoted  lan- 
guage of  the  constitution,  a  provision  for  the  oath  to  be  taken 
by  the  judge  pro  tempore,  and  a  declaration  that  his  action 
shall  have  the  same  effect  as  if  he  were  a  judge  of  the  court. 
We  think  it  dear,  however,  that  the  constitutional  provision, 
both  before  and  after  the  amendment  of  1910,  was  self -execut- 
ing, and  that  it  required  no  act  of  the  legislature  to  make  it 
effective. 

The  most  notable  feature  of  the  amendment  of  1910  is  the 
elimination  of  the  requirement  that  the  selection  of  a  judge 
pro  tempore  by  the  parties  must  be  approved  by  the  court. 
Section  8  of  article  VI,  as  it  now  reads,  commits  the  choice 
entirely  to  the  will  of  the  parties.  In  the  ordinary  adversary 
proceeding,  this  mode  of  conferring  judicial  power  seems  un- 
objectionable enough.  The  trial  of  a  cause  before  a  person 
selected  by  the  parties  to  act  as  judge  may  be  likened  to  an 
arbitration,  in  which  issues  of  law  and  fact  are  determined 
by  *'one  or  more  persons"  designated  by  the  parties  in  in- 
terest. (Code  Civ.  Proc,  sec.  1281  et  seq.)  It  is  manifest, 
however,  that  the  appointment,  under  the  unrestricted  will 
of  the  parties,  of  any  member  of  the  bar  as  judge  of  a  cause, 
may  lead  to  very  questionable,  not  to  say  scandalous,  practices, 
when  applied  to  litigation  in  which  the  public  has  an  interest, 
separate  and  distinct  from,  and  perhaps  antagonistic  to,  that 
of  the  formal  parties.  The  best  illustration  of  such  litigation 
is  the  very  kind  of  case  here  involved,  namely,  an  action  for 
divorce.  While  the  husband  and  wife  are  the  only  necessary 
parties  to  an  action  for  divorce,  the  maintenance  and  protec- 
tion of  the  marriage  relation  are  matters  of  such  concern  to 
the  state  that  divorce  litigation  has  under  our  law,  and  that 
of  other  jurisdictions,  been  hedged  about  with  a  variety  of  re- 
strictions  unknown  to  other  judicial  proceedings.  The  dan- 
ger of  collusion  in  divorce  proceedings  is  so  great  that  special 
precautions  are  thought  to  be  required  to  guard  against  it. 
For  example,  it  is  provided  that  divorces  cannot  be  granted 
upon  default  or  upon  the  uncorroborated  statement,  admis- 
sion, or  testimony  of  the  parties.  (Civ.  Code,  sec.  130.)  For 
these  reasons,  it  is  insisted  by  the  respondent  that  the  provi- 
sions of  section  8,  article  VI,  of  the  constitution  have  no  ap- 
plication to  divorce  proceedings.  It  is  claimed  that  in  such 
cases  there  are  in  effect  three  parties — the  plaintiff,  the  de- 
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fendant,  and  the  state — and  that  the  agreement  of  the  plain- 
tiff and  defendant  alone  will  not  suffice  to  empower  a  person 
selected  by  them  to  act  as  judge. 

While  we  fully  recognize  the  dangers  inherent  in  the  trial 
and  determination  of  divorce  cases  by  persons  selected  by  the 
parties  themselves,  we  do  not  find  it  necessary  here  to  deter- 
mine whether  section  8  of  article  VI  permits  this  procedure. 
Assuming  that  it  does,  we  see  no  ground  for  holding  that 
Judge  Denny,  a  duly  elected  and  qualified  judge  of  the  su- 
perior court  of  Sonoma  County,  is  without  jurisdiction  to 
act  in  a  case  regularly  pending  in  that  court.  The  constitu- 
tional provision  authorizes  a  judge  pro  tempore  to  try  a  cause, 
and  empowers  him  to  act  ''in  such  capacity  in  all  further 
procedings"  in  the  cause  tried  before  him  until  the  final  de- 
termination thereof.  For  the  purposes  of  the  particular  case, 
he  is  given  by  the  constitution  the  same  power  that  is  vested 
in  the  regularly  elected  and  qualified  judge  of  the  court.  But 
there  is  nothing  in  the  constitutional  provision  which  declares 
that  his  power  shall  be  exclusive,  or  that  it  shall  be  in  any 
way  greater  than  that  of  elected  judges.  ''The  jurisdiction 
of  causes  is  vested  by  the  constitution  in  the  court,  not  in  any 
particular  judge  or  department  thereof.  The  constitution,  in 
fact,  says  nothing  about  departments.  It  provides  that  there 
may  be  as  many  sessions  of  the  court  at  the  same  time  as  there 
are  judges  (Const,  art.  VI,  sec.  6) ;  but,  whether  sitting  sep- 
arately or  together,  the  judges  hold  but  one  and  the  same 
court,  and  the  jurisdiction  they  exercise  in  any  cause  is  that 
of  the  court,  and  not  the  individual.  The  division  into  de- 
partments is  purely  imaginary,  and  for  the  conveniences  of 
business  and  of  designation.  Transferring  a  cause  for  trial 
or  disposition  from  one  of  those  departments  to  another  does 
not  effect  a  change  or  transfer  of  the  jurisdiction  of  that 
cause ;  that  remains  at  all  times  in  the  court  as  a  single  entity. " 
{White  V.  Superior  Court,  110  Cal.  60,  67,  [42  Pac.  480] ; 
see,  also,  Carter  v.  Lothian,  133  Cal.  451,  454,  [55  Pac.  962].) 
The  superior  court  of  Sonoma  County  has  two  judges.  For 
the  purpose  of  this  divorce  proceeding,  it  may  be  said  that 
the  court  has  three  judges.  Any  judge  of  the  court  has  au- 
thority to  act  in  a  cause  pending  in  the  court.  If  one  of  them 
exercises  authority  in  a  matter  which  should  more  properly 
be  heard  by  another,  his  action  would  constitute,  at  most,  an 
irregularity.    But  the  objection  would  not  in  any  event  be 


Digitized  by 


Google 


180  In  BE  I80H.  [174  Gal. 

one  going  to  the  jurisdiction,  which  alone  is  involved  in  pro- 
hibition. The  motion  to  vacate  the  judgment  was  presented, 
not  to  any  individual  judge,  but  to  the  superior  court  of 
Sonoma  County,  and  there  is  no  ground  for  holding  that  any 
judge  of  that  court  is  without  jurisdiction  to  entertain  such 
motion. 

The  alternative  writ  is  discharged  and  the  proceeding  dis- 
missed. 

Shaw,  J.,  Melvin,  7.^  H^nshaw,  J.,  Lorigan,  J.,  Lawlor,  J., 
and  Angellotti,  C  J.,  concurred. 


[Crim.  No.  2063.    In  Bank.— January  8,  1917.] 
In  re  FRED  ISGH,  on  Habeas  Corpus. 

OouNTiEs — Maximum  Penalty  »ob  Violation  of  Ordinance — Oonflict 
With  Gbnekal  Laws  —  Misdemeanor  —  Selling  Intozicatino 
Liquors. — ^A  county,  in  the  exercise  of  the  power  granted  it  by 
section  11  of  article  XI  of  the  constitution  of  making  and  enforcing 
within  its  limits  all  such  local,  police,  sanitary,  and  other  regulations 
"as  are  not  in  conflict  with  general  laws,"  may  impose,  for  the  viola- 
tion of  an  ordinance  making  it  a  misdemeanor  to  sell  intoxicating 
liquors,  a  penalty  exceeding  five  hundred  dollars  as  to  fine  and  six 
months  as  to  imprisonment. 

Id. — ^Limited  Operation  of  Section  19  of  Penal  Code. — Section  19  of 
the  Penal  Code,  providing  that,  ''except  in  cases  where  a  different 
punishment  is  prescribed  by  this  code,"  every  offense  declared  to  be 
a  misdemeanor  is  punishable  by  imprisonment  not  to  exceed  six 
months,  or  by  a  fine  not  exceeding  five  hundred  dollars,  is  limited 
in  its  operation  to  the  misdemeanor  offenses  declared  by  that  code. 

Id. — ^Limitation  on  Power  of  Local  Legislative  Bodies. — Even  if  sec- 
tion 19  of  the  Penal  Code  could  be  held  applicable  to  local  ordi- 
nances, it  could  not  reasonably  be  construed  as  a  limitation  on  the 
power  of  local  legislative  bodies  in  the  matter  of  prescribing  penal- 
ties, but  simply  as  a  law  prescribing  the  penalty  where  a  different 
punishment  is  not  prescribed  by  the  local  body. 

Id. — Ordinance  Prohibiting  Sale  of  Liquor — ^Harmony  With  General 
Law. — A  county  ordinance  prescribing  a  maximum  penalty  of  six 
hundred  dollars,  or  imprisonment  for  seven  months,  or  both,  for 
selling  intoxicating  liquors  within  certain  prohibited  limits  of  the 
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conntj,  ss  in  hanuony  witli  the  general  law  of  tlie  state  known  aa 
tlie  local  option  law  (Stats.  1911,  p.  599),  whieh  prescribes  the 
same  maTimnm  penalty,  and  is  not  Toid  for  unreasonableness. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  sheriff  of  San  Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  T.  Bates,  for  Petitioner. 

T.  W.  Duckworth,  District  Attorney,  for  Respondent. 

ANGELLOTTI,  C.  J.— The  question  presented  by  this  pro- 
ceeding is  as  to  the  validity  of  the  provision  of  Ordinance 
No.  168  of  San  Bernardino  County  prescribing  the  penalty 
for  a  violation  of  such  ordinance.  The  ordinance  is  one  en- 
acted by  the  board  of  supervisors  of  that  county  prohibiting 
the  sale  of  intoxicating  liquors  within  the  county  outside  of 
municipal  corporations.  The  section  prescribing  the  penalty 
is  section  18,  and  is  as* follows:  ''Any  person  violating  any  of 
the  provisions  of  this  ordinance  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a 
fine  not  exceeding  six  hundred  dollars,  or  be  imprisoned  in 
the  county  jail  of  San  Bernardino  county  for  not  more  than 
seven  months,  or  be  punished  by  both  such  fine  and  imprison- 
ment." The  claim  is  that  the  board  of  supervisors  exceeded 
its  power  in  providing  a  penalty  exceeding  five  hundred  dol-. 
lars  as  to  fine  and  six  months  as  to  imprisonment. 

Section  11,  article  XI,  of  the  constitution,  reads  as  follows : 
"Any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws.'*  Except 
as  affected  by  the  initiative  and  referendum  provisions  of  our 
law,  which  are  in  no  way  involved  here,  the  legislative  power 
of  a  county  is  vested  in  the  board  of  supervisors  thereof.  As 
was  said  in  Odd  Fellows  Cent.  Assn.  v.  San  Francisco,  140 
Cal.  226,  231,  [73  Pac.  987],  ''the  power  conferred  by  the 
constitution  in  this  respect,  subject  to  the  two  exceptions, 
that  it  is  local  to  the  city  and  that  it  is  subject  to  general 
laws,  is  as  broad  as  that  of  the  legislature  itself,"  and  the 
board  was  vested  with  the  right  to  exercise  within  the  limits 
of  its  jurisdiction,  to  use  the  words  of  the  case  just  cited, 
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"the  entire  police  power  of  the  state,  subject  only  to  the  con- 
trol of  general  laws."  Necessarily  this  constitutional  pro- 
vision gives  to  a  county  "the  right  to  determine  what  police 
regulations  it  will  prescribe,  and  the  only  limitation  upon  the 
exercise  of  the  power  is,  that  such  regulations  shall  not  be  in 
conflict  with  the  general  laws  of  the  state."  {Ex  parte 
Cheney,  90  Cal.  617,  620,  [27  Pac.  436].)  In  no  respect  is  it 
claimed  that  the  ordinance  before  us  is  in  conflict  with  any 
general  law  of  the  state,  except  in  the  matter  of  the  penalty 
prescribed.  Of  course  no  claim  can  well  be  made  that  in  the 
enactment  of  such  police  regulations  the  county  or  city  may 
not  provide  for  the  enforcement  thereof  by  prescribing  a  pen- 
alty for  the  violation  thereof.  The  claim  simply  is  that  here 
the  county  had  no  power  to  impose  the  particular  penalty 
prescribed.  In  view  of  the  broad  grant  of  power  in  the  con- 
stitution, this  contention  must  necessarily  be  based  on  the 
claim  that  the  penalty  provision  is  in  conflict  with  some  gen- 
eral law  of  the  state. 

It  is  claimed  that  it  is  in  conflict  with  section  19  of  the 
Penal  Code.  That  section  is  as  follows:  "Except  in  cases 
where  a  different  punishment  is  prescribed  by  this  code,  every 
offense  declared  to  be  a  misdemeanor  is  punishable  by  im- 
prisonment in  a  county  jail  not  exceeding  six  mqjiths,  or  by 
a  fine  not  exceeding  five  hundred  dollars,  or  by  both."  The 
preceding  section  (18)  provides:  "Except  in  cases  where  a 
different  punishment  is  prescribed  by  this  code,  every  offense 
declared  to  be  a  felony  is  punishable  by  imprisonment  in  the 
state  prison,  not  exceeding  five  years."  The  Penal  Code  con- 
tains many  provisions  declaring  various  offenses  felonies  and 
misdemeanors  without  prescribing  any  penalty  except  as  the 
same  is  prescribed  in  the  sections  we  have  quoted.  These  sec- 
tions are  contained  in  that  part  of  the  Penal  Code  which  is 
entitled  "Preliminary  Provisions."  To  our  minds  their  in- 
tent and  scope  are  very  clear.  They  manifestly  refer  only 
to  offenses  declared  by  the  code  of  which  they  are  a  part  (the 
Penal  Code),  and  were  designed  solely  to  provide  a  penalty 
for  any  such  offense  where  no  other  penalty  was  specially 
provided  therefor,  and  cannot  reasonably  be  read  in  any  other 
way.  It  certainly  would  not  be  reasonable  to  read  them  as 
showing  an  intention  to  prescribe  the  maximum  penalty  for 
offenses  that  might  be  declared  by  the  legislature  by  stat- 
utes not  a  part  of  any  code,  or  by  provisions  of  the  other 
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codes  of  the  state,  for  which  the  legislature  might  desire  to 
provide  a  more  severe  penalty,  as,  of  course,  it  would  have 
the  right  to  do.  And  yet  such  is  the  meaning  that  would  have 
to  be  given  to  the  section  under  the  construction  claimed 
for  it,  for  it  would  then  purport  to  apply  to  every  oflPense 
as  to  which  a  different  punishment  was  not  prescribed  by 
the  Penal  Code,  whether  the  offense  was  or  was  not  one  de- 
clared by  such  code.  The  mere  fact  that  it  could  not  avail 
against  a  later  expression  of  the  will  of  the  legislature  as 
shown  in  some  other  statute  declaring  a  particular  offense, 
and  prescribing  a  different  penalty  therefor,  is  not  material 
in  this  connecttbn,  except  as  tending  to  show  that  those 
enacting  the  code  could  not  have  intended  any  such  futile 
effort.  Manifestly  they  were  talking  solely  about  offenses  de- 
elared  ''by  this  code."  Certainly  nothing  in  the  section  fur- 
nishes a  reasonable  basis  for  a  conclusion  that  it  was  intended 
thereby  to  declare  a  general  rule  limiting  the  power  of  coun- 
ties,«  cities,  and  towns  in  the  matter  of  prescribing  penalties 
for  the  violation  of  regulations  enacted  under  the  authority 
conferred  by  section  11  of  article  XI  of  the  constitution.  It 
is  to  be  observed  that  section  19  of  the  Penal  Code  prescribes 
only  a  maximum  penalty  for  the  offenses  to  which  it  applies, 
thus  leaving  it  within  the  discretion  of  the  court  pronoun- 
cing judgment  to  impose  any  penalty  not  exceeding  that  pre- 
scribed. If  applicable  to  city  or  county  ordinances,  the  sec- 
tion would  preclude  the  fixing  by  city  councils  or  boards  of 
supervisors  of  any  minimum  penalty.  It  is  a  matter  of  com- 
mon knowledge  that  many  such  ordinances  do  prescribe  a 
minimum  penalty,  below  which  the  court  pronouncing  judg- 
ment is  not  permitted  to  go,  and  it  certainly  has  never  been 
supposed  that  section  19  of  the  Penal  Code  precludes  such  a 
course.  In  Ex  parte  Cheney,  90  Cal.  617,  [27  Pac.  436],  it 
was  claimed  that  the  penalty  provision  of  an  ordinance  of 
the  city  and  county  of  San  Francisco  which  prohibited  the 
carrying  of  a  concealed  weapon,  and  by  which  the  penalty 
was  fixed  at  "a  fine  of  not  less  than  $250  and  not  exceeding 
$500,"  or  imprisonment,  or  both,  was  invalid  for  the  reason 
that  the  minimum  penalty  prescribed  was  **  repugnant  to  and 
not  in  harmony  with  the  spirit  and  letter  of  the  law  ...  of 
the  state  of  California."  Section  19  of  the  Penal  Code  was 
not  mentioned,  but  it  was  substantially  declared  that  the  city 
had  the  power  to  make  the  provision  as  to  a  minimum  pen- 
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alty  and  the  same  was  upheld.  We  are  satisfied  that  section 
19  of  the  Penal  Code  is  not  applicable  in  the  matter  of  city, 
town,  and  county  ordinances.  We  are  further  satisfied  that 
if  it  could  be  held  applicable,  it  could  not  reasonably  be  con- 
strued as  a  limitation  on  the  power  of  local  bodies  in  the 
matter  of  prescribing  penalties,  but  simply  as  a  law  prescrib- 
ing the  penalty  where  a  diflPerent  punishment  is  not  prescribed 
by  the  local  body.  There  is  no  decision  in  conflict  with  our 
views.  Arfsten  v.  Superior  Court,  20  Cal.  App.  269,  [128 
Pae.  949],  was  decided  upon  the  theory  that  the  prosecution 
was  under  an  ordinance  prohibiting  the  carrying  on  of  a 
business,  without  a  license,  the  offense  dedared  by  section 
435  of  the  Penal  Code,  and  as  to  wbich  the  penalty  was  pre- 
scribed, of  course,  by  section  19  of  the  Penal  Code. 

In  Ex  parte  Solomon,  91  Cal.  440,  [27  Pac.  757],  it  was 
held  that  an  ordinance  prescribing  a  minimum  fine  of  $250 
and  a  minimum  imprisonment  of  three  months  for  having 
lottery  tickets  in  one's  possession,  when  under  the  general 
law  of  the  state  such  misdemeanors  as  conducting  the  draw- 
ing of  a  lottery,  selling  lottery  tickets,  etc.,  were  punishable 
by  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
not  exceeding  six  months,  without  any  prescribed  minimum, 
providing  as  it  did  a  greater  penalty  than  that  provided  by 
statute  for  kindred  offenses,  was  not  in  harmony  with  the 
general  laws  of  the  state,  and  was  therefore  unreasonable  and 
void.  (See,  also,  In  re  Ah  You,  88  Cal.  99,  [22  Am.  St.  Rep. 
280,  11  L.  R.  A.  408,  25  Pac.  974].)  This  ruling  would  pre- 
vent counties,  eities,  and  towns  from  going  to  the  possible 
extremes  suggested  by  learned  counsel  for  petitioner.  But  it 
can  have  no  effect  in  the  case  at  bar  for  the  simple  reason  that 
the  legislative  enactment  known  as  the  local  option  law  (Stats, 
1911,  p.  599),  a  kindred  law  of  the  state,  prescribes  the  same 
maximum  penalty. 

That  by  reason  of  other  provisions  of  our  constitution  and 
statutes  the  jurisdiction  in  cases  of  violation  of  the  ordinance 
is  in  the  superior  court  instead  of  in  the  justices'  court,  sim- 
ply because  the  punishment  may  exceed  six  months'  impris- 
onment and  five  hundred  dollars  fine,  we  regard  as  altogether 
immaterial  to  the  question  before  us.  There  is  nothing  in 
our  law  expressly  or  impliedly  requiring  boards  of  supervisors 
to  so  fix  the  penalty  that  the  case  shall  come  within  the  pre- 
scribed jurisdiction  of  the  justices'  court,  or  that  it  shall  not 
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come  within  the  jurisdiction  of  the  superior  court.  The  pen- 
alty being  prescribed,  the  law  determines  the  matter  of  juris- 
diction of  the  offense. 

We  see  no  reasonable  ground  upon  which  it  may  be  held 
that  the  provision  assailed  is  in  conflict  with  any  general  law 
of  the  state,  or  against  public  policy.  The  same  conclusion 
was  reached  by  the  district  court  of  appeal  of  the  second 
appellate  district  in  People  v.  Pages,  32  Cal.  App.  37,  [162 
Pac.  137]. 

The  writ  is  discharged  and  the  petitioner  remanded  to  the 
custody  of  the  sheriff  of  San  Bernardino  County. 

Sloss,  «r.,  Lorigan,  IT.,  Henshaw,  J.,  Lawlor,  J.,  Shaw,  J., 
and  Melyin,  J.,  concurred. 


[a  F.  No.  6802.    In  Bank.— JannaTy  8,  1917.] 

DUNCAN  HAYNB,  Executor  of  the  Estate  of  Agnes  How- 
ard Hayne,  Deceased,  et  al..  Respondents,  v.  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  Appellant 

8an  FaANCisco— Tunnel  Undek  Stbeet—Amsndments  of  1911  to 
City  Chaetert— Assessment  District. — The  amendments  of  1911 
to  article  YI  of  the  charter  of  the  city  and  count/  of  San  Fran- 
cisco (Stats.  1911,  p.  1686),  authorize  the  board  of  supervisors  to 
provide  by  ordinance  that  an  assessment  to  pay  the  cost  and  expenses 
of  a  tunnel  constructed  under  a  public  street  should  be  levied  upon 
a  special  district  to  be  approved  by  them. 

Id. — ^Damages  to  Abutting  Lots — Assessment  mat  Include. — Section 
1  of  chapter  YIII  of  such  amendments,  providing  that  the  "cost 
and  expenses''  of  the  construction  of  such  tunnel  may  be  levied 
upon  private  property,  authorizes  the  inclusion  in  the  assessment 
of  allowances  made  to  owners  of  abutting  lots  for  damages  caused 
to  them  by  the  tunnel,  and  by  the  construction  thereof. 

Id.— Assessment  Collectible  in  Advance  of  Doing  Wobk. — The 
board  of  supervisors,  after  duly  passing  a  resolution  of  intention 
to  construct  such  tunnel,  had  power  to  levy  and  collect  the  assess- 
ment for  the  contemplated  improvement  in  advance  of  the  passage 
of  an  order  for  its  construction,  or  the  letting  of  a  contract  for  the 
work. 
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Id. — BoABD  OF  Supervisors — Increase  of  Amount  Allowed  for  Dam- 
ages.— The  board  of  supervisors,  upon  the  hearing  which  the  ordi- 
nance authorized  it  to  hold  to  consider  and  determine,  finally,  the 
limits  of  the  assessment  district,  the  damages  to  be  allowed,  and 
the  amount  of  the  assessment,  had  power  to  increase  the  amount  of 
damages  beyond  the  proposed  estimate  thereof  made  by  the  board 
of  public  works  in  its  tentative  report,  and  to  make  the  assessment 
conform  to  such  raise. 

Id. — Notice  of  Hearing — Continuance  of  Meeting. — Where  due 
notice  of  the  time  and  place  fixed  for  such  hearing  had  been  given 
as  required  by  the  ordinance,  which  contained  a  provision  that  "said 
hearing  may  be  continued  from  time  to  time  by  the  board  of  super- 
visors and  all  parties  interested  shall  be  deemed  to  have  notice  of 
fluch  continuance,"  no  further  notice  was  required  to  be  given  to 
nonappearing  property  owners  to  bind  them  by  such  increase  in  the 
damages  and  in  the  assessment,  finally  adopted  by  the  board  at  a 
continued  meeting. 

Id. — Summary  Sale  of  Property  for  Assessment — Sale  by  Street 
Superintendent. — Section  33  of  chapter  II,  of  said  charter,  em- 
powering the  board  of  supervisors  to  adopt  "any  method  of  proce- 
dure in  any  general  law"  providing  for  "levying  assessments  for  the 
expense"  of  public  improvements  upon  private  property,  or,  at  its 
option,  to  enact  an  ordinance  "providing  a  method  of  procedure  for 
such  improvement  and  assessments,"  and  section  1  of  chapter  YIII, 
empowering  the  board  to  "levy  the  cost  and  expenses"  upon  private 
property,  authorize  the  board  to  direct  a  summary  sale  of  property 
to  pay  the  amount  assessed  against  it  for  the  construction  of  the 
tunnel,  and  to  enact  an  ordinance  authorizing  such  sale  by  the  street 
superintendent  in  advance  of  the  doing  of  the  work. 

«Cd. — Construction  of  City  Charter — Powers  Granted. — ^It  is  an  es- 
tablished rule  that  a  city  has  no  powers  not  expressly  given  by  the 
terms  of  its  charter  or  necessarily  implied  therefrom.  In  deter- 
mining such  powers,  all  of  the  charter  is  to  be  considered  in 
arriving  at  the  meaning  of  any  part  of  it,  whenever  it  appears  that 
the  context  aids  or  controls  such  meaning.  If  with  the  aid  of  the 
context,  or  by  the  application  of  other  correct  rules  of  interpreta- 
tion, the  conclusion  is  reached  that  a  power  is  granted,  the  rule  is 
fully  satisfied. 

Id. — ^Postponements  of  Sale — ^Length  of  Postponements. — A  provi- 
sion of  the  ordinance  that  if  for  any  reason  the  sale  does  not  take 
place  on  the  day  fixed  therefor,  "the  sale  may  be  continued  until 
the  next  day  and  so  on  from  day  to  day,  or  postponed  until  another 
day,  not  more  than  ten  days  thereafter,"  authorizes  postponements 
from  day  to  day,  or  from  time  to  time,  to  be  made  indefinitely, 
but  that  a  single  postponement  for  a  time  exceeding  one  day  must 
not  exceed  ten  days;  it  does  not  forbid  successive  postponement!  of 
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ten  days  or  l6fl8  each,  nor  daily  postponements  exceeding  in  all  ten 
days. 

Id.^Irregulabities  in  Sale  Under  Valid  Assessment-— Conditions 
TO  Equitable  Belief. — ^Where  such  tunnel  assessment  is  valid,  a 
property  owner  is  not  entitled  to  any  relief  in  a  court  of  equity  on 
account  of  irregularities  in  the  sale,  unless  he  pays,  or  offers  to  pay, 
the  amount  actually  due  upon  the  assessment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  V.  Long,  City  Attorney,  George  Lull,  Assistant  City 
Attorney,  and  Theodore  J.  Savage,  for  Appellant. 

J.  A.  Cooper,  and  Powell  &  Dow,  Amici  Curiae,  for 
Respondents. 

SHAW,  J. — The  appeal  is  from  the  judgment 

The  complaint  alleges  that  the  plaintiffs  are  owners  in  com- 
mon of  a  lot  on  the  corner  of  Stockton  and  Washington  Streets, 
in  San  Francisco,  and  that  the  defendant,  without  right, 
claims  an  interest  therein  adverse  to  plaintiffs.  They  ask 
judgment  quieting  their  title.  This  relief  the  court  below 
awarded  to  them. 

The  defendant  in  its  answer  claims  a  lien  upon  the  lot  by 
virtue  of  an  assessment  levied  thereon  to  pay  the  cost  of  a 
tunnel  constructed  under  Stockton  Street  from  Bush  Street 
to  a  point  near  Sacramento  Street.  The  court  below  decided 
that  the  assessment  was  invalid  and  created  no  lien. 

The  same  assessment  was  under  consideration  by  this  court 
in  Mardis  v.  McCarthy,  162  Cal.  94,  [121  Pac.  389].  The 
objections  there  made  to  the  validity  of  the  assessment  were 
held  to  be  untenable.  Additional  objections  are  now  made, 
and  as  the  plaintiffs  here  were  not  parties  to  that  action  the 
new  objections  must  be  considered. 

The  assessment  was  levied  by  proceedings  under  an  ordi- 
nance of  the  board  of  supervisors  passed  in  pursuance  of 
powers  given  to  the  board  by  the  amendments  of  1911  to 
article  VI  of  the  city  charter  of  San  Francisco  (Stats.  1911, 
p.  1686),  consisting  of  a  new  chapter  designated  **  chapter 


Digitized  by 


Google 


188  Haynb  v.  San  Francisco.  [174  Cal. 

VIII"  and  a  new  section  to  chapter  II,  numbered  33.  For 
convenience  we  quote  section  1  of  chapter  VIII  and  section 
33  in  full.     Section  1  of  chapter  VIII  is  as  follows : 

"The  board  of  supervisors  are  hereby  empowered  to  order 
the  construction  of  any  tunnel,  subway,  or  viaduct,  in,  on, 
under,  or  over,  any  accepted  or  unaccepted  open  public 
street,  avenue,  lane,  alley,  place  or  court,  within  the  city  and 
county,  or  any  other  land  of  the  city  and  county,  or  in,  on, 
under,  or  over,  any  land  in  which  and  where  the  city  and 
county  may  then  have  an  easement  or  right  of  way  therefor, 
and  to  levy  the  cost  and  expenses  thereof  upon  private  prop- 
erty, in  the  manner  and  under  and  subject  to  the  proceed- 
ings, powers,  restrictions  and  limitations  in  chapter  II  and 
chapter  VII  of  this  article  provided  for  street  work  and 
street  improvement"     (There  is  no  chapter  VII.) 

Section  33  of  article  II  reads  as  follows: 

*'The  methods  of  procedure  in  this  article  provided  for  the 
improvements  of  streets,  or  for  the  construction  of  tunnels, 
subways  or  viaducts  and  appurtenances  thereto,  and  for  the 
assessment  of  the  expense  thereof  or  any  portion  of  such 
expense  upon  private  property  shall  not  be  deemed  exclusive, 
but  the  board  of  supervisors  by  an  affirmative  vote  of  not  less 
than  two-thirds  of  the  members  thereof,  may  by  ordinance 
substitute  therefor  any  method  of  procedure  in  any  general 
law  of  the  State  of  California  now  in  force  and  effect,  or  as 
the  same  may  be  amended,  or  that  may  hereafter  be  enacted, 
providing  for  any  such  improvements  in  municipalities,  and 
levying  assessments  for  the  expense  or  portion  thereof  upon 
private  property ;  or  the  said  board  may  by  a  like  affirmative 
vote  of  the  members  thereof  adopt  an  ordinance  which  may 
from  time  to  time  be  revised  or  amended,  providing  a  method 
of  procedure  for  such  improvement  and  assessment;  and  in 
such  ordinance,  if  said  board  deems  it  expedient,  provision 
may  be  made  for  the  payment  of  any  assessment  levied  in 
pursuance  of  the  provisions  thereof  in  annual  installments 
covering  a  term  not  to  exceed  ten  years  upon  conditions  as 
to  said  board  may  seem  reasonable  and  just,  the  rate  of  in- 
terest to  be  paid  on  such  payments  not  to  exceed  seven  per 
cent  per  annum." 

1.  In  Mardis  v.  McCarthy  we  held  that  the  charter  amend- 
ments above  mentioned  authorized  the  board  of  supervisors 
to  provide  by  such  ordinance  that  the  cost  and  expenses  of 
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the  tunnel  should  be  levied  upon  a  special  district.  It  is  now 
claimed  that  the  statement  in  the  opinion  in  that  case  that 
by  section  5  of  chapter  II,  '*the  board  of  supervisors  is  ex- 
pressly authorized  to  define  the  districts  benefited  by  the 
proposed  improvement  and  to  be  assessed  to  pay  the  expense 
thereof*  is  erroneous.  It  is  true,  as  claimed,  that  section  5 
does  not  directly  confer  such  authority  upon  the  board  of 
supervisors.  It  gives  that  authority  to  the  board  of  public 
works,  which,  after  delimiting  the  district,  must  report  and 
recommend  its  action  to  the  board  of  supervisors.  Other 
parts  of  chapter  II,  especially  section  2,  in  effect,  require 
that  the  board  of  supervisors  shall  either  reject  or  approve 
such  report.  The  section,  therefore,  authorizes  the  assess- 
ment upon  a  district  to  be  approved  by  the  supervisors,  which 
is  the  vital  point  of  the  decision.  We  adhere  to  the  decision 
in  that  case. 

2.  The  assessment  included  an  item  of  $191,512  made  up 
of  allowances  to  owners  of  abutting  lots  for  damages  caused 
to  them  by  the  tunnel  and  by  the  construction  thereof. 
Plaintiffs  claim  that  this  was  unauthorized,  that  the  phrase, 
"cost  and  expenses,"  in  section  1  of  chapter  VIII,  does  not 
include  such  damages.  We  think  the  phrase  should  be  given 
a  broader  meaning.  The  grant  of  power  to  cause  the  con- 
struction of  the  tunnel,  of  itself,  implies  a  grant  of  sufScient 
incidental  powers  to  accomplish  that  object.  The  constitu- 
tion (section  14,  article  I)  requires  the  payment  of  all 
damages  to  abutting  owners  before  such  tunnel  can  be  con- 
structed. The  payment  thereof  would  be  one  of  the  neces- 
sary expenses  of  accomplishing  the  result  desired.  It  is 
true  it  would  not  be  a  part  of  the  expense  of  actual  construc- 
tion. The  right  thus  paid  for  would  not  technically  be  a 
part  of  the  material  for  the  construction  of  the  tunnel,  but  it 
is  none  the  less  an  expense  essential  to  such  construction. 
The  making  of  plans  and  surveys  which  precede  the  construc- 
tion creates  no  material  which  goes  into  the  work,  but  the 
cost  thereof  is  uniformly  understood  to  be  an  expense  of  the 
work.  We  think  the  payment  of  damages  made  imperative 
by  the  constitution  is  as  much  an  expense  or  cost  of  the 
tunnel  as  the  expense  of  preliminary  surveys  and  plans,  and 
that  the  charter  gives  the  power  to  include  it  in  the  assess- 
ment 
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This  meaning  is  also  indicated  strongly,  if  not  made  im- 
perative, by  the  fact  that  the  modes  for  charging  upon 
private  property  the  damages  caused  by  public  improve- 
ments, provided  in  other  parts  of  the  charter,  do  not  appear 
to  be  applicable  to  damages  caused  to  property  not  taken, 
where  a  tunnel  is  made  in  a  street  already  opened.  Further- 
more, to  deny  the  phrase  ''cost  and  expenses''  a  meaning 
broad  enough  to  cover  such  damages  would  make  the  power 
to  provide  the  procedure  by  ordinance  practically  inoperative 
and  defeat  the  grant  thereof.  Such  effect  should  never  be 
given  to  words  of  a  law  if  a  more  consistent  meaning  is  rea- 
sonable. {In  re  Mitchell,  120  Cal.  386,  [52  Pac.  799].) 
There  are  cases  where  words  of  like  import  in  statutes  relat- 
ing to  public  works  have  been  held  to  a  more  restricted 
meaning.  We  do  not  regard  them  as  controlling  authority. 
Each  case  must  depend  upon  its  own  context  and  upon  the 
object  and  purpose  to  be  accomplished  and  the  effect  of  the 
narrower  or  broader  meaning  upon  such  object,  which  con- 
siderations here  point  to  the  more  liberal  construction  above 
stated. 

We  need  not  consider  the  point  that  this  objection  was 
waived  by  the  failure  to  protest  before  the  board,  or  the  point 
that  the  objection  admits  the  validity  of  the  assessment,  in 
part,  and  plaintiffs  have  not  paid  or  tendered  the  part  ad- 
mitted to  be  valid. 

3.  At  the  time  this  action  was  begun,  and  down  to  the  time 
of  the  trial  thereof,  the  board  of  supervisors  had  not  yet  or- 
dered the  construction  of  the  proposed  tunnel  nor  let  a  con- 
tract for  such  construction,  although  it  had  duly  passed  a 
resolution  of  intention  to  construct  such  tunnel.  It  Ia 
claimed  that  the  power  to  collect  the  assessment  lies  dormant 
until  such  order  has  been  made  or  such  contract  let.  Coun- 
sel say:  **It  would  seem  that  the  point  is  unanswerable. 
The  levying  of  the  cost  and  expenses  must  have  been  after 
the  order  was  made  for  the  construction  of  the  tunnel.  After 
the  board  has  made  such  order,  then  the  power  is  given  to  it 
to  levy  the  cost  and  expense  upon  private  property." 
Neither  the  charter,  nor  the  ordinance  under  which  this  pro- 
ceeding was  had,  makes  the  existence  of  the  power  to  collect 
the  assessment  conditional  upon  the  previous  exercise  of  the 
power  to  order  the  construction  of  the  tunnel.  The  city  and 
county  is  nowhere  prohibited  from  collecting  the  necessary 
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funds  before  ordering  the  doing  of  the  work.  It  is  a  well- 
established  proposition  that  a  municipal  corporation  may  be 
empowered  to  levy  and  collect  an  assessment  for  a  local  pub- 
lic improvement  before  the  work  is  ordered  to  be  done.  In 
Cooley  on  Taxation  it  is  said:  '*But  there  is  no  reason  in 
the  nature  of  things  why  an  assessment  should  not  be  made 
before  the  work  is  actually  done,  and  before  the  cost  shall 
be  finally  and  conclusively  determined/'  and  further  that 
the  municipality  acts  as  agent  for  the  parties  benefited  and 
that,  in  order  to  properly  perform  its  functions  as  such  agent, 
it  may  be  ''allowed  to  make  the  assessment,  and  even  the  col- 
lection if  it  shall  be  deemed  proper,  in  advance."  (Vol.  2, 
3d  ed.,  1266.)  The  following  cases  sustain  this  doctrine: 
Henderson  v.  Baltimore,  8  Md.  352 ;  Kingman's  Petition,  153 
Mass.  584,  [12  L.  E.  A.  417,  27  N.  E.  778] ,  Scomll  v.  Cleve- 
land, 1  Ohio  St.  134,  Dames  v.  Los  Angeles,  86  Cal.  37,  47, 
[24  Pac.  771],  and  Felker  v.  New  Whatcom,  16  Wash.  183, 
[47  Pac.  505].  The  remedy  in  such  a  case,  if  the  improve- 
ment is  abandoned,  it  has  been  held,  is  that  the  property 
owner  will  be  entitled  to  have  his  payment  returned. 
{Valentine  v.  8t  Paul,  34  Minn.  446,  [26  N.  W.  457].)  The 
constitution  of  1879  originally  went  further,  and  actually 
prohibited  the  doing  of  such  work  or  the  making  of  contracts 
therefor  to  be  paid  by  special  assessment  upon  private  prop- 
erty, until  after  the  assessment  had  been  levied  and  col- 
lected. (Article  XI,  section  19.)  That  plan  was  evidently 
then  considered  to  be  not  only  within  the  governmental 
power,  but  also  consistent  with  the  best  public  policy.  In 
Thompson  v.  Buggies,  69  Cal.  465,  467,  [11  Pac.  21],  speak- 
ing of  the  amendment  of  1884,  the  court  said:  '*The  con- 
stitution was  amended  by  striking  out  the  said  clause, 
thus  leaving  no  constitutional  restriction  as  to  performing 
the  work  before  the  collection  of  the  money  and  leaving 
it  to  the  legislature  to  pass  such  laws  in  that  regard  as  it 
might  deem  expedient."  There  is,  therefore,  no  constitu- 
tional objection  to  the  plan. 

Section  33,  above  quoted,  authorizes  the  supervisors  to 
adopt  the  procedure  prescribed  in  article  VI  of  the  charter, 
or  **any  method  of  procedure  in  any  general  law  of  the 
state,"  or  to  enact  an  ordinance  prescribing  a  procedure. 
There  were  and  are  in  force  several  statutes  provid- 
ing for  the  making  and  collection  of  assessments  to  defray 
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the  expenses  of  similar  public  work  in  advance  of  the  construc- 
tion thereof,  namely,  the  act  of  1889,  the  act  of  1893  and  the 
act  of  1903,  each  providing  a  mode  for  the  opening  of  public 
streets  through  private  lands  (Stats.  1889,  p.  70;  Stats.  1893, 
p.  220;  Stats.  1903,  p.  376) ;  the  act  of  1901,  and  the  act  of 
1909,  each  for  the  improvement  of  public  streets  (Stats.  1901, 
p.  34;  Stats.  1909,  p.  1042) ;  and  the  acts  of  1891  and  1893 
for  changing  the  grades  of  streets  and  for  doing  the  necessary 
work  for  that  purpose.  (Stats.  1891,  p.  116;  Stats.  1893, 
p.  91).  The  act  of  1901  provides  that  the  assessment  for  the 
costs  and  expenses  must  be  collected  before  the  contract  is 
let  for  the  work  to  be  done.  Therefore,  when  the  board  of 
supervisors,  by  the  same  section,  is  empowered  to  enact  a  pro- 
cedure as  a  substitute  for  these  various  modes,  the  implied 
meaning  of  the  latter  grant  is  that  such  ordinance  may  also 
provide  for  the  collection  of  the  assessment  before  the  doing 
of  the  work,  or  the  letting  of  a  contract  therefor. 

There  is  no  force  in  the  argument  that  before  the  assess- 
ment can  be  collected  the  owner  must  have  the  security  of  a 
positive  order  by  the  supervisors  that  the  tunnel  shall  be 
constructed,  and  that  he  cannot  be  held  liable  upon  a  mere 
resolution  of  intention  to  construct  it  One  would  be  no 
greater  protection  than  the  other.  Either  could  be  repealed 
immediately  after  it  was  adopted. 

The  plaintiffs  cite  as  contrary  to  this:  Waukegan  v.  Bur- 
nett, 234  ni.  460,  [84  N.  B.  358] ,  Clark  v.  Chicago,  214  111. 
318,  [73  N.  B.  358] ,  Oage  v.  Chicagv,  191  HI.  210,  [60  N.  E. 
896],  Holdom  v.  Chicago,  169  HI.  109,  [48  N.  B.  164],  Swen- 
son  V.  Board,  95  Minn.  161,  [103  N.  W.  895],  and  Hanscom 
V.  Omaha,  11  Neb.  37,  [7  N.  W.  739].  These  cases  merely 
decide  that  the  assessment  is  void  if  it  is  based  on  benefits 
which  may  accrue  in  the  future,  not  from  the  improvement 
to  be  made  or  thing  to  be  done  with  the  money  raised,  but 
from  some  other  improvement  which  may  or  may  not  be  made, 
and  which  is  not  included  in  or  provided  for  by  the  proceed- 
ings; in  other  words,  that  the  benefits  assessed  must  be  pro- 
duced by  the  improvement  to  be  made  therewith.  Thus  in 
Waukegan  v.  Burnett,  the  assessment  was  to  condemn  a  right 
of  way  for  a  sewer.  No  proceeding  to  lay  the  sewer  across 
this  land  had  been  commenced.  It  was  held  that  the  land 
assessed  would  not  be  benefited  by  the  acquirement  of  the 
mere  right  to  use  the  strips  of  land,  nor  until  some  provision 


Digitized  by 


Google 


Jan.  1917.]  Haynb  v.  San  Francisco.  193 

was  made  for  laying  a  sewer  therein,  and  that  it  could  not  be 
assessed  until  that  was  done.  But  it  was  not  even  suggested 
that  an  assessment  could  not  be  collected  after  the  proceed- 
ing was  begun,  but  before  the  sewer  was  laid  in  pursuance 
thereof.  The  statement  in  Page  and  Jones  on  Taxation  (sec- 
tions 417  and  418),  that  the  property  owner  **must  have  a 
vested  right  to  the  improvement,  and  to  the  benefits  which 
accrue  therefrom,"  and  that  a  local  assessment  cannot  be 
levied  for  an  improvement  which  the  city  is  free  to  make  or- 
not  at  its  discretion,  is  based  on  these  decisions  and  can  mean 
nothing  more  than  that  where  the  assessment  for  one  improve- 
ment is  founded  on  benefits  to  flow  solely  from  another 
improvement  which  is  not  made,  or  which  will  not  accrue  at 
aU  unless  some  other  thing  is  done  for  which,  as  yet,  no 
proceeding  has  been  begun  and  no  order  has  been  made,  such 
future  and  contingent  benefit  will  not  support  the  assessment. 
These  authorities  do  not  contravene  or  affect  the  proposition 
that,  in  the  absence  of  constitutional  restrictions,  the  state 
may  provide  for  the  payment  of  the  assessment  before  the 
doing  of  the  work  or  the  letting  of  the  contract  therefor.  In 
BeUevue  Imp.  Co.  v.  Bellevue,  39  Neb.  887,  [58  N.  W.  446], 
also  cited  by  respondent,  the  language  of  the  opinion  is  some- 
what loose,  but  the  point  decided  was  that  the  assessment 
was  void  because  it  had  been  made  without  any  regard  what- 
ever to  the  cost  of  the  proposed  improvement  and  without 
any  estimate  thereof.  In  the  present  case  the  ordinance 
enacted  by  the  board  of  supervisors  makes  full  provision  for 
a  complete  and  accurate  estimate  of  the  expenses  of  the  pro- 
posed tunnel  before  the  levying  of  any  assessment  therefor, 
and  this  procedure  was  scrupulously  followed. 

4.  Another  objection  is  that  the  supervisora,  arbitrarily 
and  without  notice  or  authority,  as  it  is  claimed,  raised  the 
amount  assessed  against  the  plaintiffs  from  $3,317.50  to 
$3,351.57.  We  think  this  claim  is  unfounded.  The  raise 
was  made  in  the  regular  course  of  procedure  prescribed  by 
the  ordinance  under  which  the  supervisors  were  acting,  and  in 
pursuance  of  the  authority  given  thereby  and  sanctioned  by 
the  charter  as  aforesaid.  It  was  made  by  the  board  of  super- 
visors upon  the  hearing  which  the  ordinance  authorized  that 
body  to  hold  to  consider  and  determine,  finally,  the  limits 
o{  the  assessment  district,  the  damages  to  be  allowed,  and 
the  amount  of    the  assessment.    Such  raise  was   necessary 
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because  of  the  fact  that  the  damages  estimated  by  the  board 
of  public  works  in  its  tentative  report  to  the  supervisors 
were  increased  by  the  supervisors  by  the  addition  of  $1,440. 
Under  the  terms  of  the  ordinance  the  assessment  was  to  be 
made  by  the  supervisors  at  the  close  of  the  hearings,  not  by 
the  board  of  public  works  as  claimed;  it  was  not  deemed  to 
be  made  and  completed  until  that  time,  and  the  so-called 
raise  was  not  a  raise  of  the  assessment,  but  only  an  increase 
made  by  the  supervisors  in  the  proposed  estimate  thereof 
reported  by  the  works  board.  Such  increase  by  the  super- 
visors was  expressly  authorized  by  the  ordinance  and  was  not 
without  authority. 

There  was  no  want  of  notice.  The  supervisors  met  at  the 
time  and  place  fixed  for  the  hearing.  Due  notice  thereof  had 
been  given  as  required  by  the  ordinance.  Plaintiffs  did  not 
appear  and  filed  no  protest.  The  supervisors  proceeded  with 
the  hearing  of  the  protests  filed  and  decided  to  allow  the  addi- 
tion of  $4,440  to  the  damages  to  be  paid,  ordered  an  increase 
of  the  assessment  to  cover  the  additional  sum,  and  then  con- 
tinued the  hearing  four  weeks  to  give  time  to  make  the  calcu- 
lations made  necessary  by  the  change.  No  additional  or  per- 
sonal notice  was  given  to  the  plaintiffs  of  this  continuance 
or  of  the  increase  in  the  damages  and  in  the  assessment. 
This  is  the  want  of  notice  complained  of.  No  such  additional 
notice  was  *  required.  The  ordinance  provided  that  "said 
hearing  may  be  continued  from  time  to  time  by  the  board  of 
supervisors  and  all  parties  interested  shall  be  deemed  to  have 
notice  of  such  continuance  or  continuances.''  The  plaintiffs 
were  bound  by  the  notice  of  the  hearing  previously  given,  and 
were  required  to  take  notice  that  a  continuance  might  be  or- 
dered. They  had  the  privilege  of  attending  at  the  hearing, 
and  of  contesting  any  claim  made  for  increase  of  damages. 
By  failing  to  appear  they  wafved  the  right  and  are  concluded 
by  the  result. 

5.  Next  it  is  claimed  that  the  charter  does  not  authorize 
the  board  of  supervisors  to  direct  a  summary  sale  of  property 
to  pay  the  amount  assessed  against  it  for  tunnel  construction, 
nor  to  enact  an  ordinance  authorizing  such  sale  by  the  street 
superintendent. 

Section  33,  chapter  II,  above  quoted,  empowers  the  boa^rd 
of  supervisors  to  adopt  "any  method  of  procedure  in  any 
general  law"  providing  for  "levying  assessments  for  the  ex- 
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pense*'  of  public  improvements  upon  private  property,  or,  at 
its  option,  to  enact  an  ordinance  "providing  a  method  of  pro- 
cedure for  such  improvement  and  assessment."  We  have  re- 
ferred to  these  general  laws  in  discussing  the  third  objection. 
Each  statute  provides,  as  part  of  the  procedure,  a  mode  for 
enforcing  from  the  property  owner  payment  of  delinquent 
assessments.  The  act  of  1889,  the  act  of  1903,  and  the  act 
of  1893  each  provides  for  the  collection  of  the  assessment,  if 
delinquent,  by  a  summary  sale  of  the  property,  to  be  made 
by  the  street  superintendent.  The  acts  of  1891  and  1893,  for 
the  grading  of  streets,  provide  a  like  mode  of  collection.  The 
act  of  1901  and  the  act  of  1909,  for  the  improvement  of 
streets,  each  provides  for  such  sale  by  the  tax  collector,  if 
necessary  to  compel  payment  of  the  assessment  for  the  cost 
and  expenses.  The  conclusion  seems  clear  that  it  was  in- 
tended to  give  power,  by  the  ordinance  thus  to  be  adopted  as 
a  substitute  for  the  statutory  procedure,  to  likewise  provide 
a  method  of  collection  by  summary  sale.  And,  as  every  statu- 
tory method  of  procedure  referred  to  includes  a  mode  of  col- 
lection of  delinquent  assessments,  it  is  not  reasonable  to  sup- 
pose that  it  was  intended  to  limit  the  board  of  supervisors  to 
the  adoption  of  a  procedure  which  did  not  include  some 
method  of  enforcing  collection. 

Another  consideration  leads  to  the  same  conclusion.  It  is 
to  be  presumed  that  the  charter  intended  to  authorize  a  pro- 
cedure that  would  be  practical  and  eflPectual  to  accomplish 
the  object  in  view — ^the  construction  of  the  tunnel.  In  all 
cases  where  damages  may  be  claimed  by  property  owners 
from  the  doing  of  public  work,  the  funds  necessary  to  pay 
the  same  must  be  first  provided,  the  collection  thereof  must 
precede  the  doing  of  the  work.  Some  method  of  enforcing 
the  collection  of  the  assessment  in  such  cases  must,  therefore, 
be  provided.  The  collection  could  not  be  intrusted  to  a  con- 
tractor, since  there  would  be  none  at  that  time.  It  was  neces- 
sary, or  at  least  appropriate,  to  authorize  the  collection  thereof 
by  a  public  officer  in  advance  of  the  doing  of  the  work  and 
by  a  summary  sale  rather  than  by  a  foreclosure  proceeding. 
Section  1,  chapter  VIII,  authorizes  the  board  to  ''levy  the 
cost  and  expense"  upon  private  property.  The  word  ''levy" 
has  a  meaning  broad  enough  to  cover  such  mode  of  collec- 
tion. In  its  usual  sense  it  means  the  obtaining  of  money  by 
seizure  and  sale  of  property.     (2  Bouvier's  Dictionary,  194; 
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Standard  Dictionary;  Webster's  Dictionary;  State  v.  Camp 
Sing,  18  Mont.  145,  [56  Am.  St.  Rep.  551,  32  L.  R.  A.  635, 
44  Pac.  516].)  It  is  true  that  the  word  may,  according  to 
the  context,  mean  other  things,  as,  for  example,  the  appor- 
tionment of  the  amount  to  be  raised,  the  fixing  of  the  rate, 
the  ordering  of  the  tax,  the  extending  in  the  tax-roll  of  the 
sums  to  be  charged,  or  the  determination  of  the  total  amount 
thereof.  But  the  amendments  of  the  charter  adopted  at  the 
same  time,  and  relating  to  the  same  subject,  are  to  be  con- 
sidered as  a  whole.  The  presumption  is  that  they  were  in- 
tended to  be  consistent  and  harmonious.  In  view  of  the 
provisions  of  section  33  giving  power  to  adopt  a  procedure 
which  includes  a  summary  sale  to  enforce  collection  of  assess- 
ments, we  are  of  the  opinion  that  the  word  "levy''  in  sec- 
tion 1,  chapter  VIII,  is  to  be  given  the  broader  meaning,  and 
that  it  includes  the  sale  of  property  to  raise  money.  For 
these  reasons  we  conclude  that  the  sale  by  the  street  superin- 
tendent  was  lawfully  authorized  by  the  ordinance. 

We  are  aware  of  the  rule  that  a  city  has  no  powers  not 
expressly  given  by  the  terms  of  its  charter  or  necessarily  im- 
plied therefrom.  This  does  not  do  away  with  the  rules  of 
interpretation.  All  of  a  charter  is  to  be  considered  in  arriv- 
ing at  the  meaning  of  any  part  of  it,  wherever  it  appears 
that  the  context  aids  or  controls  such  meaning.  If  with  the 
aid  of  the  context,  or  by  the  application  of  other  correct  rules 
of  interpretation,  the  conclusion  is  reached  that  a  power  is 
granted,  the  rule  first  stated  is  fully  satisfied. 

6.  Lastly,  the  plaintiff  objects  that  the  sale  is  void  because 
it  was  made  more  than  ten  days  after  January  14,  1913,  the 
time  fixed  therefor  in  the  notice  of  sale.  Three  days  before 
that  time  a  property  owner  obtained  a  temporary  injunction 
restraining  the  sale.  This  injunction  was  dissolved  on  Janu- 
ary 31,  1913.  The  findings  state  **that  afterwards,  the  said 
tax  collector  proceeded  to  continue  the  sales  .  .  .  stating  that 
he  would  sell  the  same  on  Friday,  the  7th  day  of  February, 
1913."  It  is  further  found  that  on  February  7,  1913,  with- 
out request  from  any  person  connected  with  these  proceed- 
ings, the  tax  collector  continued  the  sale  until  Tuesday,  Feb- 
ruary 11,  1913.  There  are  two  grounds  upon  which  it  must 
be  held  that  this  objection  is  untenable. 

(a)  The  provision  of  the  ordinance  upon  the  subject  is  that 
on  the  day  fixed  for  the  sale,  **if  for  any  reason  the  sale  does 
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not  take  place,  the  sale  may  be  continued  until  the  next  day 
and  80  on  from  day  to  day,  or  postponed  until  another  day, 
not  more  than  ten  days  thereafter,  and  all  parties  shall  be 
deemed  to  have  notice  of  all  or  any  such  continuance  or  post- 
ponements." The  contention  of  the  plaintiff  is  that  this 
clause  forbids  the  postponement  for  more  than  ten  days  either 
by  continuances  from  day  to  day,  or  by  postponements  for 
periods  exceeding  one  day.  There  is  nothing  in  the  ordi- 
nance expressly  authorizing  a  postponement  where  the  sale 
is  enjoined.  It  is  reasonable  to  presume  that  this  provision 
was  intended  to  give  power  to  postpone  the  sale  from  time  to 
time,  or  from  day  to  day,  if  an  injunction  or  any  other  matter 
made  it  necessary  to  postpone  the  day  of  sale.  It  seems  to 
favor  the  property  owner  as  much  as  the  city  or  general 
public.  Its  object  is  to  save  the  expense  of  readvertising. 
We  think  the  natural  construction  of  the  language  is  that 
postponements  from  day  to  day,  or  from  time  to  time,  may 
be  made  indefinitely,  but  that  a  single  postponement  for  a 
time  exceeding  one  day  must  not  exceed  ten  days,  that  it  does 
not  forbid  successive  postponements  of  ten  days  or  less  each, 
nor  daily  postponements  exceeding  in  all  ten  days. 

(b)  As  we  find  the  assessment  to  be  valid,  the  property  of 
the  plaintiffs  is  justly  liable  for  its  due  proportion  thereof. 
In  such  cases  the  plaintiff  is  not  entitled  to  any  relief  in  a 
court  of  equity  unless  he  shall  pay,  or  offer  to  pay,  the  amount 
actually  due  upon  the  assessment  against  his  property.  As 
was  said  in  EUis  v.  Witmer,  134  Cal.  253,  [66  Pac.  303],  "this 
being  the  case  they  cannot  successfully  invoke  the  assistance 
of  a  court  of  equity  against  the  irregularities  in  the  sale  com- 
plained of,  unless  on  the  condition  of  paying  what  is  due  from 
them.  Here  no  such  condition  has  been  imposed  by  the  court, 
nor  is  there  an  offer  in  the  complaint  to  pay  what  is  due. 
The  plaintiffs  were  therefore  not  entitled  to  relief."  This 
states  precisely  the  fact  and  the  law  with  respect  to  the 
present  case. 

We  find  no  ground  upon  which  the  decision  of  the  court 
below  can  be  sustained. 

The  judgment  is  reversed, 

Sloss,  J.,  Melvin,  J.,  Henshaw,  J.,  Lawlor,  3".,  and  Angd- 
lotti,  C.  J.,  concurred. 

Rehearing  denied. 
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[a  P.  No.  7773.    In  Bank.— Januarj  10,  1W7.] 

UNITED  STATES  FIDELITY  AND  GUARANTY  COM- 
PANY (a  Corporation),  Petitioner,  v.  A.  J.  PILLS- 
BUBY et  al.,  as  Commissioners  of  the  Industrial  Accident 
Commission  of  the  State  of  Calif omia,  Bespondeats; 
JAMES  E.  McGEE,  Applicant. 

Workmen's  Compensation  Act — Statdt*  of  Limitations — ^Waiver  of 
DsFENBS. — ^An  objection  that  a  proceeding  to  recoTcrr  compensation 
under  the  Workmen's  Cdmpensation  Act  was  not  instituted  until 
after  the  period  limited  bj  section  16  thereof  is  waived  bj  the  fail- 
ure of  the  defendant  to  set  up  such  statute  of  limitations  in  his 
answer  as  a  defense  to  the  proceeding. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an  order 
of  the  Industrial  Accident  Commission  of  the  State  of  Cali- 
fornia. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lloyd  S.  Ackerman,  for  Petitioner. 

Christopher  M.  Bradley,  for  Bespondents. 

LAWLOR,  J. — ^Writ  of  certiorari  to  review  and  annul  an 
award  for  disability  indemnity  made  by  the  Industrial  Acci- 
dent Commission  in  favor  of  James  E.  McGee  and  against  the 
petitioner,  as  the  insurance  carrier  for  the  Daniel  Contracting 
Company. 

For  a  time  after  the  accident  the  petitioner  made  voluntary 
payments  to  the  injured  employee.  But  the  payments  were 
finally  discontinued  on  May  12,  1915,  upon  the  ground  that 
the  disability  had  ceased.  After  more  than  six  months  had 
elapsed  from  the  date  of  the  last  payment,  the  employee  ap- 
plied to  the  commission  for  compensation,  and  was  awarded 
a  permanent  partial  disability  indemnity.  The  petitioner 
raises  the  objection  that  the  commission,  under  the  provisions 
of  section  16  (a)  of  the  compensation  act,  was  without  juris- 
diction to  make  the  award.  This  identical  question  was  de- 
cided adveroely  to  the  employer  in  Red  River  Lumber  Co.  v. 
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PiOshury  et  dl.,  amte,  p.  37,  [161  Pac.  982],  The  ruling 
therein  is  decisive  of  this  appeal. 

It  is  proper  to  note,  however,  that  the  ease  at  bar  differs  in 
one  particular.  Here  the  petitioner  filed  an  answer.  But  he 
does  not,  directly  or  indirectly,  plead  therein  the  statute  of 
limitations  under  section  16  (a) ;  or  otherwise  suggest  or  raise 
the  point  that  the  claim  of  the  applicant  is  barred.  The  an- 
swer, after  alleging  full  payment  of  compensation  in  certain 
installments  which  are  set  forth,  reads  as  follows:  ''That 
applicant's  disability  arising  out  of  the  alleged  accident 
ceased  and  terminated  on  or  before  said  May  12,  1915,  and 
defendants  deny  that  applicant  is  entitled  to  any  further 
compensation  than  the  amount  paid  as  above  alleged." 
There  are  no  further  allegations.  It  is  obvious  that  the  an* 
swer  was  intended  merely  as  a  defense  on  the  merits  of  the 
claim.  Although  the  date  of  the  last  payment  is  alleged,  the 
answer  does  not  refer  to  the  time  of  filing  the  application  for 
compensation,  or  even  suggest  that  it  was  filed  more  than  six 
months  after  the  said  payment.  The  petitioner  did  not,  in 
fact,  assume  to  interpose  any  form  of  plea  based  upon  the 
statute  of  limitations,  but  raised  the  point  for  the  first  time 
in  the  petition  for  a  rehearing  of  the  award. 

The  award  is  affirmed. 

Shaw,  J.,  Melvin,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Angel- 
lotti,  C.  J.«  concurred. 


[8.  P.  No.  7760.    In  Bant— January  10,  1917.] 

'J.  H.  SMITH,  Petitioner,  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OP  THE  STATE  OF  CALIFORNIA 
et  al.,  Respondents  J  CHARLES  RIVES,  Claimant. 

Workmen's  Ck)ifPENSATiON  Act  —  Actual  Knowledge  bt  Employee 
OF  Injury — Insufficdent  Finding. — ^In  a  proceeding  by  an  em- 
ployee before  the  InduBtrial  Accident  Commission  for  indemnity 
compensation,  a  finding  of  the  commission  that  the  defendant  em- 
ployer "had  knowledge  or  notice  of  the  happening  of  the  accident 
within  the  time  prescribed  hj  law,"  is  not  a  finding  that  the  employer 
kad  "actual  knowledge*'  of  the  injury,  within  the  meaning  of  the 
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proviso  of  section  20  of  the  Workmen's  Compensation  Act,  making 
such  "actual  knowledge"  the  equivalent  of  the  service  on  him  of 
the  written  notice  stating  the  particulars  of  the  injury. 

Id. — EviDENCK  OF  Enowledob  by  Employes. — The  evidence  in  this  case 
is  held'  insufficient  to  show  that  the  employer  had  any  actual  knowl- 
edge of  the  injury  to  the  employee. 

L). — Oral  iNroRif ation  of  Injuey  not  Actual  Knowledge. — Oral  in- 
formation of  the  injury  given  to  the  employer  within  the  statutory 
limitation  of  thirty  days  is  not  actual  knowledge  thereof,  dispensing 
with  the  service  of  the  written  notice  required  by  section  20  of  the 
act. 

Id.— Knowledge  of  Accident  Not  Same  as  Knowledge  of  Injury. — 
A  finding  by  the  commission  that  the  employer  had  knowledge  of 
the  ''accident"  does  not  import  that  he  had  knowledge  of  the  injury, 
within  the  meaning  of  that  section. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Crabbe,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

LAWLOR,  J. — This  is  a  proceeding  under  a  writ  of  review 
to  annul  an  award  made  in  favor  of  Charles  Rives,  the  em- 
ployee of  the  petitioner.  The  commission  found  that  Rives 
was  injured  by  accident  in  the  course  of  his  employment  by 
straining  his  wrist  while'  endeavoring  to  release  a  clamp. 
It  is  admitted  by  the  respondent  that  no  written  notice  of  the 
injury  was  served  upon  the  defendant  employer,  and  the  sole 
question  presented  is  whether  he  had  actual  knowledge  of  the 
injury,  within  the  meaning  of  section  20  of  the  Workmen's 
Compensation  Act.  It  was  denied  by  the  petitioner  in  his 
answer  and  in  his  testimony  at  the  hearing  that  he  had  any 
such  knowledge  of  the  injury. 

We  are  convinced  that  the  contention  of  the  petitioner  must 
be  upheld.  The  only  finding  made  by  the  commission  touch- 
ing the  question  of  knowledge  is  in  these  words:  '*That  said 
defendant  employer  had  knowledge  or  notice  of  the  happen- 
ing of  said  accident  within  the  time  prescribed  by  law."  We 
do  not  think  that  this  finding  on  the  point  of  knowledge  is 
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sufficient.  The  statute  calls  for  ** actual  knowledge/'  while 
the  word  *' knowledge"  may  include  that  which  is  imputed. 
Section  20  provides  that  "notice  in  writing,  stating  the  name 
and  address  of  the  person  injured,  the  time  and  the  place 
where  the  accident  occurred,  and  the  nature  of  the  injury,  .  .  . 
shall  be  served  upon  the  employer ;  provided,  hotvever,  that  act- 
ual knowledge  of  such  accident  and  injury  on  the  part  of  such 
employer,  or  his  managing  agent  or  superintendent  in  charge 
of  the  work,  upon  which  the  injured  employee  was  engaged 
at  the  time  of  the  injury,  shall  be  equivalent  to  such  service." 
It  is  clear  from  these  provisions  that  any  kind  of  knowledge, 
other  than  actual,  or  first  hand  knowledge,  would  be  insuffi- 
cient, for  the  statutory  equivalent  of  the  information  required 
to  be  given  in  the  notice  is  actual  knowledge. 

But  even  assuming  that  the  word  ** knowledge,"  as  it  ap- 
pears in  the  finding,  imports  actual  knowledge,  and  is  suffi- 
cient under  the  requirements  of  section  20,  yet  we  do  not 
think  that  the  finding  is  supported  by  the  evidence.  It  is  to 
be  noted  in  this  behalf  that  the  finding  only  refers  to  the 
knowledge  of  the  petitioner,  and  is  silent  as  regards  the 
"managing  agent  or  superintendent."  The  question  then  is 
whether  there  is  sufficient  evidence  to  justify  a  finding  that 
the  petitioner  himself  had  actual  knowledge  of  the  injury. 

On  this  question  it  may  be  remarked  that  the  testimony  of 
Rives  is  neither  very  clear  nor  convincing.  He  was  asked 
whether  anyone  saw  him  get  hurt,  and  answered,  "The  fore- 
man, the  man  acting  as  foreman,  he  saw  me  do  it,  yes." 
The  evidence  shows  that  the  "foreman"  referred  to  was  in 
the  east  at  the  time  of  the  hearing,  and  there  was  testimony 
to  the  effect  that  he  had  never  been  a  foreman  in  that  shop. 
Other  testimony  follows: 

"Q.  Did  anyone  else  know  at  the  time  you  got  hurt?  A.  I 
do  not  know  if  they  saw  me.     They  knew  I  got  hurt. 

"Q.  Did  you  complain  to  Mr.  Smith  that  you  were  hurt? 
A.  Yes.    He  knew  I  was  hurt. 

"Q.  When  did  you  report  to  him?  A.  About  the  time 
I  got  hurt. 

"Q.  What  did  you  tell  him?  A.  I  told  him  I  hurt  my 
hand,  my  wrist. 

"Q.  Did  you  tell  him  how  you  hurt  it?  A.  Yes,  on  the 
Monday  morning  I  did  not  go  to  work.  ... 
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"Q.  Was  anyone  present  when  you  told  Mr.  Smith  that  yon 
had  been  hurtt  A.  No.  I  do  not  think  so.  I  could  not  s^y 
as  to  that.  ... 

*'Q.  Did  you  see  Mr.  Smith  any  time  you  were  laid  oflf  that 
month — ^not  working?  A.  Yes.  He  asked  how  I  was  and  I 
told  him  'pretty  good.' 

'*Q.  When  was  the  first  time  you  told  him  that  you  got 
hurt  while  working  in  his  employment?  A.  The  same  day  I 
got  hurt. 

*'Q.  Did  you  tell  him  then,  explain  to  him  how  yoi*  got 
hurt?  A.  Yes.  He  never  listened  though,  much.  He 
walked  away.  .  .  . 

**Q.  You  say  that  the  very  day  the  accident  occurred  you 
reported  it  to  Mr.  Smith  ?    A.  Yes. 

**Q.  Mr.  Smith  denies  that  he  had  any  knowledge  of  the 
fact,  or  the  assertion  on  your  part  that  you  were  injured  in 
his  shop,  until  he  had  received  a  notice  from  the  commission. 
Is  that  true,  or  not?    A.  It  is  not  true.    It  is  a  lie. 

**Q.  Will  you  state  when,  as  nearly  as  you  can  recall,  the 
same  day  as  you  were  injured  when  you  told  Mr.  Smith? 
A.  Right  after  I  got  hurt. 

'*Q.  Was  Mr.  Smith  in  the  shop  at  the  time  you  were  in- 
jured?   A.  It  was  Scott  or  Smith.     They  were  both  bosses. 

''Q.  Was  Smith  there?  I  am  speaking  of  Smith.  A.  I  do 
not  know  about  that. 

"Q.  You  said  you  told  Smith  immediately  after.  It  was 
Smith  and  not  Scott?    A.  Scott  knows  about  it,  too. 

**Q.  Will  you  state  in  which  part  of  the  shop  Smith  was 
standing  when  you  told  him  you  were  injured.  A.  I  do  not 
know  what  part  of  the  shop. 

**Q.  But  you  know  you  told  him?    A.  Of  course,  I  know.'* 

The  petitioner  in  his  testimony  flatly  denied  that  Rives  ever 
spoke  to  him  about  being  hurt.  And  Scott  testified  that  he 
was  the  foreman  of  the  shop  when  the  accident  occurred,  but 
only  learned  of  it  from  others.  We  have  quoted  all  the  tes- 
timony of  Rives  bearing  on  the  subject  of  the  petitioner's 
alleged  knowledge  of  the  injury,  because  it  clearly  shows  that 
it  was  information  conveyed  to  the  petitioner,  rather  than 
his  actual  knowledge  of  the  injury  upon  which  the  award 
was  made.  It  is  plain  that,  in  the  contemplation  of  section 
20,  the  petitioner  had  no  actual  knowledge  of  the  injury.    It 
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is  not  even  suggested  that  he  was  on  the  premises  at  the  time. 
From  an  examination  of  the  record  it  is  evident  that  the  com- 
mission proceeded  on  the  theory  that,  in  the  absence  of  a  writ- 
ten notice,  it  is  sufficient  to  prove  that  oral  information  of 
the  injury  was  given  to  the  employer  within  the  statutory 
period  of  thirty  days. 

It  is  also  proper  to  note  that  the  commission  found  that 
the  employer  had  knowledge  of  the  ** accident,"  while  the 
present  statute  [Stats.  1915,  p.  1089],  requires  knowledge  of 
the  "injury.**  We  think  the  term  "accident'*  has  a  nar- 
rower meaning  than  "injury.**  The  employer  might  be 
fully  aware  that  an  accident  had  taken  place  in  his  shop  with- 
out even  suspecting  that  his  employee  thereby  suffered  an 
injury.  That  a  wider  meaning  is  to  be  given  to  the  term 
"injury**  than  to  "accident**  is  further  indicated  by  the  fact 
that  formerly  the  statute  required  actual  knowledge  of  the 
"accident  and  injury.**  (Stats.  1913,  p.  291.)  We  have 
examined  these  questions  with  great  care,  for  the  reason  that 
they  involve  the  jurisdiction  of  the  commission,  for  unless 
the  provisions  of  section  20  have  been  complied  with,  by  its 
express  terms  "no  claim  to  recover  compensation  under  this 
act  shall  be  maintained.** 

The  second  proviso  of  section  20  reads:  *' Provided,  further, 
that  the  failure  to  give  any  such  notice,  or  any  defect  or  in- 
accuracy therein,  shall  not  be  a  bar  to  recovery  under  this 
act  if  it  is  found  as  a  fact  in  the  proceedings  for  the  collec- 
tion of  the  claim  that  there  was  no  intention  to  mislead  or 
prejudice  the  employer,  and  that  he  was  not  in  fact  misled 
or  prejudiced  thereby.**  Evidence  was  introduced  by  the 
petitioner  thereunder,  but  the  commission  made  no  finding. 

Award  annulled  without  prejudice  to  further  proceedings 
before  the  commission. 

Sloss,  J.,  Lorigan,  J.,  Shaw,  J.,  Mdvin,  ST.,  HenshaWi  J., 
and  Angellotti,  C.  J.,  concurred. 
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[Sac  iNo.  2630.    In  Bank. — January  11,  1M7.] 

WILLIAM  SNYDER,  Petitioner,  v.  J.  A.  PLUMMEB,  as 
Judge  of  the  Superior  Court  of  San  Joaquin  County, 
Respondent. 

Cketioram— Vacation  of  Judoment — Appeal. — ^An  order  Yaeating  a 
judgment  and  recalling  an  ezecntion  iBsned  thereon  is  a  special  order 
made  after  judgment,  and  appealable  as  such.  Certiorari  will  not 
lie  to  review  such  order. 

This  was  an  application,  originally  made  in  the  District 
Court  of  Appeal  for  the  Third  Appellate  District,  for  a  Writ 
of  Certiorari  to  review  an  order  of  the  Superior  Court  of 
San  Joaquin  County  vacating  a  judgment  that  had  been 
entered  in  the  case  of  Snyder  v.  Miller  et  oZ.,  and  recalling 
an  execution  that  had  issued  thereon.  The  basis  for  the 
application  for  the  writ  was  that  the  motion  to  vacate  the 
judgment  was  made  by  the  judgment  debtor  more  than  thirty 
months  after  the  judgment  had  been  made  and  entered.  The 
District  Court  of  Appeal  denied  the  writ,  and  the  petitioner 
then  applied  to  the  Supreme  Court  for  a  hearing  of  the  appli- 
cation by  that  court.  In  denying  the  hearing  the  Supreme 
Court  rendered  the  following  opinion. 

A.  H.  Carpenter,  for  Petitioner. 

THE  COURT.— In  denying  the  petition  for  a  hearing  in 
this  court  after  decision  by  the  district  court  of  appeal  of  the 
third  Appellate  district,  we  deem  it  proper  to  say  that  the 
denial  is  made  solely  for  the  reason  that  the  order  of  the 
superior  court  sought  to  be  reviewed  is  a  special  order  made 
after  final  judgment,  and  is  therefore  one  from  which  an 
appeal  lies.  (Code  Civ.  Proc,  sec.  963.)  This  being  so,  cer- 
iiorari  will  not  lie.    (Code  Civ.  Proc.,  sec.  1068.) 
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[L.  A.  No.  3742.    In  Bank.— Jannarj  12,  1917.] 

JOHN  N.  HUNT,  Treasurer  of  the  County  of  Los  Angeles, 
Appellant,  v.  MATHILDE  WIGHT,  Executrix,  etc.,  of 
Ulrica  Garms,  Deceased,  Substituted  in  Place  of  Ulrica 
Garms,  Respondent. 

Dkei>— TjKOOMDrnoNAL  Deliveet  in  Escrow— Deuvert  to  Grantee  oh 
Death  or  Orantor — Present  Transter  of  Title — ^Lite  Estate 
Beserved  to  Grantor. — A  deed  in  torm  an  absolute,  unconditional 
eonvejance  of  the  property  described  therein,  which  is  delivere-J  by 
the  grantor  to  a  third  person  in  escrow  to  be  delivered  to  the  grantee 
on  the  death  of  the  grantor,  with  the  intention  on  his  part  of  mak- 
ing the  deliverj  absolute  and  placing  it  beyond  his  power  thereafter 
to  revoke  or  control  the  deed,  passes  a  present  title  to  the  property 
to  the  grantee,  the  grantor  retaining  only  a  life  estate  therein,  and 
the  depositary  holds  the  deed  as  a  trustee  for  the  grantee. 

Id.  —  Inheritancb  Tax  —  Executed  Transfers  Cannot  be  Subse- 
quently Subjected  to  Tax. — The  legislature  is  without  power  to 
subsequently  impose  a  succession  tax  upon  such  fully  executed 
transfer  of  title  to  the  grantee,  such  tax  accruing  at  the  termination 
of  the  grantor's  reserved  life  estate,  simply  because  in  the  mean- 
time the  grantee  was  debarred  by  the  intervening  life  estate  from 
actual  possession  of  the  property  conveyed  and  the  other  incidents 
of  a  life  estate.  The  Inheritance  Tax  Act  of  April  7,  1911  (Stats. 
1911,  p.  713),  if  such  was  its  intent,  is  ineffectual  for  such  purpose. 

Ip- — ^Transfer  in  CJontemplation  of  Death — ^Want  of  Consideration. 
It  is  immaterial,  so  far  as  concerns  the  power  to  subsequently  im- 
pose a  succession  tax,  that  the  transfer  was  made  in  contemplation 
of  the  grantor's  death  and  without  a  valuable  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  Robert  A.  Waring,  and  John 
W.  Carrigan,  for  Appellant 

Frederick  H.   Griffith,  and  Ernest  C.  Griffith,  for  Be- 
spondent. 

ANGELLOTTI,    C.    J.— This   proceeding   was   instituted 
against  Ulrica  Garms  in  the  superior  court  of  Los  Angeles 
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County  for  the  purpose  of  having  it  determined  that  a  tax 
was  due  the  state  from  her  under  our  act  establishing  a  tax 
on  gifts,  inheritances,  transfers,  etc.  (Stats.  1911,  p.  713), 
on  account  of  a  transfer  of  certain  real  property  to  her  by 
her  husband,  William  Oarms,  having  the  amount  of  such  tax 
fixed,  and  collection  of  such  amount  enforced.  A  demurrer 
to  the  petition  was  sustained,  and  petitioner  refusing  to 
amend,  judgment  was  given  that  the  proceeding  be  dismissed. 
We  have  here  an  appeal  from  such  judgment. 

The  whole  theory  of  the  petition  is  that  there  was  an 
effectual  transfer  by  deed  which  was  subject  to  a  tax  under 
our  law.  It  is  on  the  theory  only  of  such  a  transfer  that  the 
proceeding  is  based  and  any  tax  claimed.  The  material  facts 
as  to  the  transfer  are  substantially  stated  in  the  petition  as 
follows:  On  April  12,  1905,  William  Qarms  was  the  owner 
of  three  small  parcels  of  land  in  Los  Angeles  County.  On 
that  day  he  "executed  a  deed  conveying  to"  said  Ulrica 
Qarms  all  of  said  property,  **and  thereupon  delivered  said 
deed  to  one  Mathilde  Wicht  in  escrow,  to  be  delivered  to  the 
grantee  therein  named,  .  .  .  upon  the  death  of  said  Wil- 
liam Qarms."  On  April  18,  1913,  he  died,  and  on  the  same 
day  Mathilde  Wicht  delivered  the  deed  to  the  grantee  named 
therein.  The  allegations  of  these  facts  are  followed  in  the 
petition  by  the  following,  viz.:  **Your  petitioner  is  informed 
and  believes  and  therefore  alleges  that  said  deed  was  made, 
executed  and  delivered  by  said  decedent  as  aforesaid  in  con- 
templation of  his  death  and  without  valuable  consideration, 
and  that  the  same  was  intended  to  take  effect  in  possession 
and  in  enjoyment  as  to  the  grantee  therein  named,  respond- 
ent herein,  after  the  death  of  said  grantor."  So  far  as  the 
statement  herein  contained  as  to  the  intention  of  the  grantor 
with  regard  to  the  taking  effect  of  the  deed  is  concerned,  it 
must  necessarily  be  limited  to  his  intention  as  to  the  mere 
actual  possession  and  enjoyment  of  the  property  conveyed 
incidental  to  the  ownership  of  a  life  estate  therein,  and  can- 
not be  taken  as  alleging  an  intention  that  title  to  the  prop- 
erty should  not  immediately  pass  to  the  grantee  upon  the 
delivery  of  the  deed  in  escrow.  Otherwise  we  would  have 
no  operative  transfer  at  all,  and  consequently  nothing  what- 
ever upon  which  to  base  this  claim  for  a  tax.  The  case 
would  fall  within  the  rule  declared  in  Williams  v.  Kiddy  170 
CaL  631,  637,  [Ann.  Cas.  1916E,  703,  151  Pac  1],  as  foUows: 
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**So,  too,  if  it  be  the  intention  of  the  grantor  when  he  de- 
posits a  deed  that  it  shall  only  be  delivered  to  the  grantee 
by  the  depositary  after  the  death  of  the  grantor,  and  that 
the  title  is  to  vest  only  upon  such  delivery  after  his  death,  then 
the  deed  is  entirely  inoperative  as  constituting  an  attempt 
by  the  grantor  to  make  a  testamentary  disposition  of  his 
property.  This  may  only  be  done  by  will,  executed  as  re- 
quired by  the  law  of  wills  of  this  state,  and  a  deed,  the  pur- 
pose of  which  is  intended  to  be  testamentary,  cannot  be 
given  eflfect."  The  petition  must  be  taken  as  presenting 
the  case  of  one  making  an  absolute,  unconditional  conveyance 
of  property  and  delivering  it  to  a  third  party,  to  be  delivered 
to  the  grantee  on  the  death  of  the  grantor,  with  the  inten- 
tion on  his  part  of  making  the  delivery  absolute  and  placing 
it  beyond  his  power  thereafter  to  revoke  or  control  the  deed. 
Such  clearly  was  the  intention  of  the  pleader. 

Concededly  such  a  transfer  may  be  taxed  by  the  state. 
The  difficulty  in  the  case  at  bar  is  that  at  the  time  the  deed 
was  so  executed  and  delivered  to  Mathilde  Wicht  in  escrow 
there  was  no  law  imposing  any  tax  on  such  a  transfer  as  was 
here  made.  At  that  time  the  so-called  *' Collateral  Inheri- 
tance Act'*  of  1893  (Stats.  1893,  p.  193),  was  in  force,  the 
subsequent  act  approved  March  20, 1905,  [Stats.  1905,  p.  374], 
which  contained  a  provision  repealing  the  act  of  1893,  being 
made  by  its  express  terms  to  take  effect  only  from  and  after 
July  1,  1905.  There  was  no  effectual  repeal  of  the  act  of 
1893  prior  to  the  date  last  named.  The  act  of  1893,  ex- 
pressly excepted  from  the  operation  of  its  provisions  any 
transfer  to  specific  relatives,  including  the  wife  of  a  grantor. 
It  is  conceded  here  that  the  grantee  was  the  wife  of  the 
grantor  at  the  time  of  the  execution  and  delivery  of  the  deed 
in  escrow,  and  that  if  reliance  must  be  based  on  the  act  of 
1893,  there  is  no  liability  for  a  tax  on  account  thereof.  The 
claim  is  that  the  act  in  force  at  the  time  of  the  death  of  the 
grantor,  viz.,  the  act  approved  April  7,  1911  (Stats.  1911, 
p.  713) ,  is  the  one  that  governs,  especially  as  that  act  in  terms 
provides  for  a  tax  on  €Uiy  transfer  by  deed  *^made  without 
valuable  and  adequate  consideration  in  contemplation  of 
the  death  of  the  grantor,  ...  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death,"  when  the 
party  taking  "becomes  beneficially  entitled  in  possession  or 
expectancy  to  any  property  or  the  income  therefrom,  by  any 
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Buch  transfer,  whether  made  before  or  after  the  passage  of 
this  act,"  The  words  we  have  italicized  are  relied  on  as 
clearly  showing  an  intention  to  impose  the  tax  on  transfers 
previously  fully  and  effectually  made.  It  may  be  conceded 
for  the  purposes  of  this  decision  that  such  was  the  intent. 
The  question  then  is  whether  such  a  retroactive  effect  may 
lawfully  be  given  to  the  statute. 

The  well-settled  effect  of  such  a  transaction  as  is  shown 
by  the  petition  is  well  stated  by  Mr.  Justice  Lorigan  in  the 
opinion  in  WUliarm  v.  Kidd,  170  Cal.  631*  [Ann.  Cas.  1916E, 
703,  151  Pac.  1],  which  was  concurred  in  by  all  the  members 
of  the  court.  It  was  said:  **It  is  well  settled  that  a  person 
may  make  a  conveyance  of  property  and  place  it  in  the 
hands  of  a  third  party  to  be  delivered  to  the  grantee  named 
in  it  on  the  death  of  the  grantor,  arid  that  such  a  delivery 
wUl  be  effectual  to  pass  a  present  title  to  the  property  to 
the  grantee  if  the  intention  of  the  grantor  is  to  make  such 
delivery  absolute  and  place  it  beyond  the  power  thereafter 
to  revoke  or  control  the  deed.  Where  delivery  is  made  under 
these  circumstances  and  with  this  intention,  it  is  fully  opera- 
tive and  effective  to  vest  a  present  title  in  tJie  grantee,  the 
grantor  retaining  only  a  life  estate  in  the  property,  and  the 
third  party  or  depositary  holds  the  deed  as  a  trustee  for 
the  grantee  named  in  it.  {Bury  v.  Young,  98  Cal.  446,  451, 
[35  Am.  St.  Rep.  186,  33  Pac.  338] ;  Moore  v.  Trott,  156  Cal. 
353,  [134  Am.  St.  Rep.  131,  104  Pac.  578].)''  (The  italics 
are  ours.)  Other  decisions  such  as  Keys  v.  Meyers,  147  Cal. 
702,  [82  Pac.  304],  Estate  of  Cornelius,  151  Cal.  550,  [91  Pac. 
329],  Husheon  v.  Kelley,  162  Cal.  656,  [124  Pac.  231],  may  be 
cited  in  support  of  this  statement  of  the  law  in  this  state. 
We  have  then  the  case  of  a  grant  of  land  so  executed  and 
delivered  on  April  12,  1905,  as  to  be  fully  operative  and 
effective  on  that  date  to  vest  a  present  title  in  the  grantee, 
subject  only  to  a  life  interest  in  the  grantor;  *'  an  executed 
conveyance"  {Estate  of  Cornelius,  151  Cal.  550,  [91  Pac. 
329])  of  this  property  in  fee  simple  absolute,  subject  only 
to  this  life  interest.  Could  the  legislature  subsequently 
lawfully  impose  a  succession  tax  upon  this  fully  executed 
transfer  of  title,  such  tax  accruing  at  the  termination  of  the 
grantor's  reserved  life  estate,  simply  because  in  the  mean- 
time the  grantee  was  debarred  by  the  intervening  life  estate 
from  actual  possession  of  the  property  conveyed  and  the 
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other  incidents  of  a  life  estate  f  It  appears  to  us  that  to 
state  the  question  is  to  answer  it.  The  succession  to  the 
property  by  the  grantee,  which  is  the  thing  attempted  to 
be  taxed,  was  complete  upon  the  delivery  of  the  deed  in 
escrow,  notwithstanding  the  reservation  of  the  life  estate. 
The  whole  estate  conveyed  vested  irrevocably  in  interest  at 
once,  notwithstanding  that  actual  possession  of  the  property 
itself  and  enjoyment  of  the  profits  thereof  were  deferred 
until  the  death  of  the  life  tenant.  His  death  added  nothing 
to  the  title  theretofore  acquired  by  the  grantee,  and  there 
was  no  transfer  of  any  property  in  any  legal  sense  at  the 
time  of  such  death,  or  at  any  time  subsequent  to  the  delivery 
in  escrow.  The  right  of  the  grantee  to  have  actual  physical 
possession  of  the  property  itself  and  enjoyment  of  the  other 
incidents  of  an  estate  for  life  upon  the  death  of  the  life 
tenant  was  absolutely  vested  by  the  delivery  of  the  deed  in 
escrow,  and  nondefeasible,  and  the  legislature  could  not 
thereafter  lawfully  destroy,  impair,  or  burden  this  property 
right  under  the  guise  of  a  succession  tax  on  account  of  the 
transfer.  As  said  in  Matter  of  Craig,  97  App.  Div.  289,  [89 
N.  T.  Supp.  971],  (affirmed,  181  N.  T.  551,  [74  N.  E.  1116] ) : 
"The  underlying  principle  which  supports  the  tax  is  that 
such  right  (the  right  of  succession)  is  not  a  natural  one  but 
is  in  fact  a  privilege  only,  and  that  the  authority  confer- 
ring the  privilege  may  impose  conditions  upon  its  exercise. 
But  when  the  privilege  has  ripened  into  a  right  it  is  too 
late  to  impose  conditions  of  the  character  in  question,  and 
when  the  right  is  conferred  by  a  lawfully  executed  grant 
or  contract  it  is  property  and  not  a  privilege,  and  as  such 
is  protected  from  legislative  encroachment  by  constitutional 
guaranties."  It  is  the  vesting  in  interest  that  constitutes 
the  succession,  and  the  question  of  liability  to  such  a  tax  must 
be  determined  by  the  law  in  force  at  that  time.  This  view 
is  not  opposed  to  Estate  of  Woodard,  153  Cal.  39,  [94  Pac. 
242],  cited  by  appellant,  where  the  statute  in  force  at  the 
time  of  death  of  a  testator  was  held  applicable,  rather  than 
a  later  act,  simply  because  it  was  at  the  time  of  such  death 
that  the  estate  vested  in  the  devisee  and  legatee.  What  we 
have  said  appears  perfectly  clear  on  principle,  and  is  sus- 
tained by  practically  all  of  the  authorities  in  other  states 
where  the  question  has  arisen.  In  New  York  the  matter 
is  thoroughly  settled  by  several  decisions.    In  the  Matter  of 
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Pell,  171  N.  Y.  48,  55,  [89  Am.  St.  Rep.  791,  57  L.  R.  A. 
540,  63  N.  E.  789],  it  is  said  that  such  a  transfer  tax  being 
one  not  imposed  on  property  but  upon  the  right  to  succession, 
it  '' follows  that  where  there  was  a  complete  vesting  of  a 
residuary  estate  before  the  enactment  of  the  transfer  tax 
statute,  it  cannot  be  reached  by  that  form  of  taxation." 
And  also,  ''If  these  estates  in  remainder  were  vested  prior 
to  the  enactment  of  the  transfer  tax  act  there  could  be  in 
no  legal  sense  a  transfer  of  the  property  at  the  time  of  pos- 
session and  enjoyment.  This  being  so,  to  impose  a  tax 
based  on  the  succession  would  be  to  diminish  the  value  of 
these  vested  estates,  to  impair  the  obligation  of  a  contract 
and  take  private  property  for  public  use  without  compen- 
sation." (See,  also.  Matter  of  Craig,  181  N.  Y.  551,  [74 
N.  E.  1116].)  It  was  said  in  the  Matter  of  Delano,  176  N.  Y. 
486,  [64  L.  R.  A.  279,  68  N.  E.  871],  referring  to  In  re  Pell, 
171  N.  Y.  48,  [89  Am.  St.  Rep.  791,  57  L.  R.  A.  540,  63  N.  E. 
789] :  **In  that  case  the  transfer  was  completed  without  the 
aid  of  a  will,  and  the  effect  was  the  same  as  a  deed  inter 
vivos.  There  was  no  foundation  for  a  succession  tax." 
There  is  no  New  York  decision  that  can  fairly  be  construed 
as  opposed  to  this  view.  It  is  clearly  recognized  sa  correct 
in  People  v.  Carpenter,  264  111.  400,  [106  N.  E,  302],  a  case 
relied  on  for  a  contrary  conclusion,  and  we  have  found  no 
case  which  would  sustain  a  conclusion  that  where  an  estate 
is  fully  vested  by  reason  of  a  lawfully  executed  grant  or 
contract,  the  legislature  may  subsequently  lawfully  impose 
a  succession  tax  on  account  of  the  transfer. 

It  is  immaterial,  so  far  as  the  question  we  have  discussed  is 
concerned,  that  it  is  alleged  that  the  transfer  was  made  "in 
contemplation  of  his  death  and  without  valuable  considera- 
tion." The  estate  conveyed  fully  vested  at  the  time  of  the 
delivery  of  the  deed  in  escrow,  entirely  regardless  of  the 
motives  of  the  grantor  for  the  conveyance,  and  without  re- 
gard to  whether  the  transfer  was  without  valuable  considera- 
tion, and  there  was  then  no  law  imposing  a  tax  on  any  such 
transfer. 

The  judgment  is  affirmed. 

Shaw,  J.,  Melvin,  J.,  Sloss,  J.,  Lorigan,  J.,  Henshaw,  7., 
and  Lawlor,  J.,  concurred. 
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[L.  A.  No.  4857.    DepaTtxnent  Two.— January  15,  1917.] 

In  the  Matter  of  the  Estate  of  HELEN  McCOMBS, 
Deceased. 

AsoPTioK — ^Nbw  York  Statute  of  1884 — Insufticient  Evidence  of 
Adoption. — The  adoption  of  a  minor  child  in  conformity  with  the 
act  of  the  state  of  New  York  of  May  31,  1884,  authorizing  the 
adoption  of  children  in  the  custody  of  charitable  corporations  by  a 
formal  written  instrument  of  adoption,  sealed,  executed,  and  signed 
by  the  corporation  and  the  adopting  person  in  the  manner  specified 
in  such  act,  cannot  be  established  by  mere  evidence  of  an  entry  in 
the  register  of  the  corporation  that  the  child  had  been  "adopted," 
nor  by  proof  of  declarations  that  ocfrtain  lost  papers  were  ''adop- 
tion'' papers,  nor  without  proof  that  the  child  was  placed  in  the 
institution  under  such  circumstances  as  gave  the  officers  thereof 
power  to  enter  into  a  contract  for  adoption. 

Id.  —  PowzR  to  Adopt  is  Statutory  —  Inheritange  From  Adopting 
Parent — Strict  Proof  of  GbMPLiANCB  With  Statute. — ^The  power 
to  adopt  children  is  a  creation  of  statute,  and  was  unknown  to  the 
conmion  law.  The  mode  is  the  measure  of  the  power,  and  to  estab- 
lish the  child's  right  to  inherit  from  the  person  claimed  as  an  adopt- 
ing parent,  there  must  be  proof  of  an  act  of  adoption  done  in  strict 
accordance  with  the  statute. 

Idw — ^Burden  of  Proof  to  Establish  Status  as  Adopted  Child— Liv- 
ing WITH  Testatrix  as  a  Child. — In  a  contest  by  one  seeking  to 
establish  as  against  the  legatees  and  devisees  under  a  will  her  own 
status  as  an  adopted  daughter  of  the  testatrix,  the  burden  of  proof 
is  upon  her  to  establish  her  standing  as  an  adopted  child.  Proof 
that  she  had  lived  with  the  testatrix  and  her  husband  and  had  been 
treated  as  a  child  is  not  sufficient. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
ABgeles  County  distributing  the  estate  of  a  deceased  person. 
James  C.  Rives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  B.  Irsfeld,  and  Harlan  Q.  Palmer,  for  Appellants. 

Earl  Sogers,  Frank  Dominguez,  and  W.  H.  Dehm,  for 
Bespondent 

MELVIN,  J.— Appellant,  Helen  McCombs  Fairchild,  op- 
posed distribution  of  the  estate  of  Helen  McCombs,  deceased, 
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upon  the  theory  that  said  appellant  was  the  adopted  daughter 
of  Helen  McCombs  and  a  pretermitted  heir.  The  court  found 
that  contestant  was  not  the  legally  adopted  daughter  of  Helen 
McCombs,  and  that  the  omission  to  provide  for  Mrs.  Fairchild 
in  decedent's  will  was  intentional.  She  and  her  assignee, 
J.  B.  Irsfeld,  have  appealed  from  the  decree  distributing 
the  estate  in  accordance  with  the  provisions  of  the  will  of 
Helen  McCombs. 

The  contestant  introduced  evidence  tending  to  show  that 
while  she  was  an  infant  she  was  an  inmate  of  and  entered 
upon  the  books  of  the  JeflEerson  County  Orphan  Asylum  of 
Watertown,  New  York,  as  a  child  placed  there  by  ** charity"; 
that  George  W.  McCombs  and  his  wife,  Helen  McCombs,  of 
Argenta,  Arkansas,  took  her  from  that  institution  '*on  trial" 
on  August  8,  1887;  and  that  she  went  with  them  to  their 
home  and  lived  with  them  as  their  daughter  until  and  for 
some  time  after  her  first  marriage.  It  was  shown  that  Mrs. 
Helen  McCombs  had  issued  cards  of  invitation  to  the  marriage 
of  '*her  daughter  Helen"  to  Dell  Ingram.  There  was  also 
testimony  to  the  effect  that  both  Mr.  and  Mrs.  McCombs  had 
on  different  occasions  exhibited  documents  or  a  document 
declared  by  them  to  be  "Helen's  adoption  papers,"  but  no 
person  undertook  to  declare  what  were  the  contents  of  such 
papers.  Contestant  herself  testified  that  after  the  death  of 
George  McCombs,  while  she  and  her  husband  were  living 
with  his  widow,  Helen  McCombs,  the  latter  showed  her  some 
papers  which  were  described  by  Mrs.  McCombs  as  adoption 
papers.  '*She  showed  us  the  papers,"  declared  witness,  **and 
told  me  she  was  going  to  tear  them  up  so  I  couldn't  get  any- 
thing when  she  died;  she  tore  them  up  in  our  face."  There 
was  an  entry  in  the  records  of  the  orphan  asylum  immediately 
following  the  words,  **  Taken  on  trial  by  George  W.  McCombs 
August  8th,  1887,"  etc.,  as  follows:  ** Adopted  January, 
1888."  No  court  record  of  formal  adoption  or  contract  of 
adoption  was  proven  to  exist.  The  only  proved  writing  by 
George  W.  McCombs  was  that  by  which  he  applied  to  the 
trustees  of  the  asylum  for  the  custody  of  the  child  *'with  the 
intention  of  adoption."  It  was  also  shown  that  the  license 
issued  while  contestant  was  a  minor,  authorizing  her  marriage 
to  Ingram,  bore  the  notation,  **The  mother  consents."  Dur- 
ing all  the  years  before  her  marriage  contestant  was  called 
'"daughter"  by  Mrs.  McCombs  and  she  called  the  latter 


Digitized  by 


Google 


Jan.  1917.]  Estatb  op  McCombs.  213^ 

*' mother"  or  ''mama/'  These  are  the  prmeipal  facts  estab- 
lished by  the  contestant. 

Appellant  is  of  the  opinion  that  by  the  evidence  oflfered 
she  has  established  her  status  as  an  adopted  child,  but  the 
question  arises  whether  or  not  greater  proof  than  she  brought 
forward  was  necessary  to  fix  the  fact  of  adoption  for  the 
purposes  of  her  contest.  Under  the  law  of  1884  in  force  in 
the  state  of  New  York  at  the  time  the  child  was  taken  from 
Watertown  to  Arkansas,  any  institution  of  the  same  kind  as 
that  from  which  she  was  procured  by  the  McCombs  was  em- 
powered to  assume  guardianship  of  the  person  of  an  indigent 
minor  child.  This  could  be  accomplished  by  an  instrument 
signed  by  the  parents  or  the  survivor  of  them,  or  in  the  case 
of  an  abandoned  child  by  the  mayor  of  the  city  or  the  county 
judge,  (**Chap.  438.  An  act  to  revise  and  consolidate  the 
statutes  of  the  state  relating  to  the  custody  and  care  of  indigent 
and  pauper  children  by  orphan  asylums  and  other  charitable 
institutions.  Passed  May  31, 1884.")  By  this  act  the  institu- 
tion was  given  authority  to  bind  out  the  child  by  indenture 
or  to  place  such  child  out  on  trial.  The  law  authorized  the 
charitable  corporation  to  place  the  child  by  adoption  with 
a  suitable  person  or  persons,  "by  a  written  instrument  of 
adoption,  which  shall  be  executed  under  seal  and  signed  in 
the  corporate  name  of  such  corporation  by  such  oflScer  or 
officers  as  shall  be  authorized  by  the  directors  or  trustees 
thereof  to  sign  such  corporate  name  to  such  instruments,  and 
which  shall  also  be  signed  by  the  person  or  persons  with 
whom  such  child  shall  be  so  placed  by  adoption,  and  if  either 
of  the  persons  so  taking  such  child  by  adoption  shall  then 
have  a  husband  or  wife  from  whom  such  person  is  not  law- 
fully separated,  such  instrument  of  adoption  shall  also  be 
signed  by  such  husband  or  wife."  There  was  a  further  pro- 
vision that  after  such  adoption  the  foster  parent  and  the 
child  should  sustain  toward  each  other  the  legal  relation  of 
parent  and  child  with  all  the  usual  reciprocal  rights  and 
duties  except  the  right  of  inheritance. 

It  is  very  clear  that  no  formal  adoption  under  the  New 
York  law  was  proven.  Surely  the  entry  in  the  register  of 
the  orphan  asylum  that  the  child  had  been  ** adopted"  was 
not  sufficient  to  constitute  such  proof.  Nor  were  the  proofs 
of  mere  declarations  that  certain  papers  were  "adoption 
papers"  enough  to  establish  the  existence  of  the  solemnly 
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executed  contract  contemplated  by  the  statute.  Nor  was  there 
any  proof  that  the  child  was  placed  in  the  Jefferson  County 
Orphan  Asylum  under  such  circumstances  as  gave  the  officers 
of  that  institution  power  to  enter  into  a  contract  for  her 
adoption.  To  establish  the  child's  right  to  inherit  from  the 
person  claimed  as  an  adopting  parent,  there  must  be  proof 
of  an  act  of  adoption  done  in  strict  accordance  with  the 
statute.     {Ex  parte  Clark,  87  Cal.  638-641,  [25  Pac.  967].) 

The  power  to  adopt  children  is  a  creation  of  statute,  and ' 
was  unknown  to  the  common  law.  The  mode  is  the  measure 
of  the  power.  {Ex  parte  Chambers,  80  Cal.  216,  [22  Pac. 
138].)  Therefore  proof  of  strict  formal  compliance  with  the 
requirements  of  the  statute  is  necessary.  {Matter  of  Cozza, 
163  Cal.  514,  [Ann.  Cas.  1914A,  214,  126  Pac.  161].) 

Appellant,  conceding  the  force  of  these  and  many  other  au- 
thorities to  the  same  effect,  insists  that  there  is  a  distinction 
between  cases  where  the  natural  parents  are  seeking  to  set 
aside  the  supposed  adoption  and  those  in  which  adoptive  par- 
ents, or  those  standing  in  their  place,  are  making  an  attack 
upon  such  proceedings,  and  in  that  behalf  Estate  of  McKeag, 
141  Cal.  403,  [99  Am.  St.  Rep.  80,  74  Pac.  1039],  is  cited. 
In  that  case  the  attack  was  made  by  an  heir  at  law  upon  the 
status  of  the  administrator  of  the  estate  of  a  deceased  person 
appointed  after  nomination  of  his  wife,  who  was  an  adopted 
daughter  of  the  intestate.  The  petitioner  sought  to  show 
that  certain  alleged  informalities  in  the  adoption  proceedings 
rendered  them  null  and  of  no  effect,  and  this  department 
held  that  as  against  such  collateral  attack  the  adoption  was 
sufficient.  It  was  also  held  that  the  appellant  was  as  effect- 
ually estopped  as  the  decedent  would  have  been  in  her  life- 
time from  questioning  the  validity  of  the  adoption  proceed- 
ings. But  the  case  at  bar  is  quite  different.  Here  is  a 
contestant  seeking  to  establish  as  against  the  legatees  and 
devisees  under  a  will  her  own  status  as  an  adopted  daughter. 
The  burden  of  proof  is  upon  her  to  convince  the  court  of 
her  standing  as  an  adopted  child.  Proof  that  she  had  lived 
with  the  McCombs  and  had  been  treated  as  a  child  was  not 
sufficient.  {In  re  Romero,  75  Cal.  379,  381,  [17  Pac.  434] ; 
In  re  Huyck's  Estate,  49  Misc.  Rep.  391,  [99  N.  Y.  Supp. 
502] ;  Coombs  v.  Cook,  35  Okl.  326,  [129  Pac.  698] ;  Tyler  v. 
Reynolds,  53  Iowa,  147,  [4  N.  W.  902].) 
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In  Smith  V.  Allen,  161  N.  Y.  478,  [55  N.  E.  1056],  the 
appeal  was  from  a  judgment  construing  a  will.  By  a  resid- 
uary clause  all  property  remaining  after  the  death  or  mar- 
riage of  the  testator's  widow  was  to  go  to  those  who  would 
have  been  entitled  to  succeed  in  the  event  of  his  intestacy. 
One  of  the  claimants  asserted  rights  as  an  adopted  child, 
and  of  her  claim  Mr.  Justice  Haight,  writing  the  opinion 
of  the  court,  used  the  following  language:  "Mrs.  Greene 
claims  to  have  been  the  adopted  daughter  of  the  testator, 
and  as  such  to  be  his  sole  heir  at  law  and  next  of  kin  and 
entitled  to  all  of  the  residuary  estate.  It  appears  that  Mrs. 
Greene  was  bom  in  1851 ;  that  she  was  placed  in  the  Church 
Charity  Foundation  in  1856,  and  was  subsequently  taken 
therefrom  by  Mrs.  Allen,  the  testator's  wife.  She  continued 
thereafter  to  live  with  the  testator  in  his  family  until  her 
marriage  and  was  treated  in  every  respect  as  a  daughter. 
The  testator  in  both  his  will  and  codicil  describes  her  as 
his  adopted  daughter,  but  it  is  not  claimed  that  she  was  ever 
adopted  by  any  instrument  in  writing,  or  that  there  is  any 
written  evidence  of  an  adoption  further  than  an  entry  in  a 
book  kept  by  the  Church  Charity  Foundation,  as  follows: 
'Sarah  Frances  was  adopted  by  Captain  and  Mrs.  Allen.' 
This,  we  think,  is  not  sufficient  to  constitute  an  adoption 
under  the  statute  of  1873,  chapter  830,  as  amended  by  the 
Laws  of  1887,  chapter  703."  Appellant  seeks  to  distinguish 
this  case  from  the  one  at  bar  on  the  ground  that  the  law  of 
1884,  unlike  that  of  1873,  gave  the  officers  of  eleemosynary 
institutions  the  right  to  place  children  by  adoption.  But  the 
decision  does  not  depend  upon  that  distinction.  It  holds 
that  a  mere  clerical  entry  of  an  adoption  proves  nothing — 
that  there  must  be  some  proof  of  an  instrument  in  accord 
with  the  necessary  form  of  the  law,  executed  with  due  formal- 
ity by  the  proper  parties.  To  be  sure  this  case  differs  from 
that  in  that  an  attempt  was  made  to  show  that  some  sort  of 
a  document  characterized  by  the  testatrix  as  **  adoption 
papers"  was  in  existence,  but  the  evidence  upon  that  point 
was  not  so  strong  as  the  reference  in  Mr.  Allen's  will  to 
Mrs.  Greene  as  his  adopted  daughter.  The  facts  in  this  case 
were  not  so  much  in  favor  of  the  contestant  as  those  appear- 
ing in  the  one  just  cited.  Under  that  authority,  and  the 
others  which  we  have  discussed  and  referred  to,  ive  are  con- 
strained to  affirm  the  decree  of  the  probate  court,  as  it  relates 
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to  the  conclusion  that  Mrs.  Fairchild  was  not  the  adopted 
child  of  Helen  McCombs.  And  this  makes  it  unnecessary 
to  discuss  the  other  part  of  the  court's  finding  that  testatrix 
had  Mrs.  Fairchild  in  mind  when  she  omitted  to  provide  for 
appellant  and  that  such  omission  was  intentionaL 
The  decree  is  affirmed. 

Henshaw,  J.,  and  Lorigan^  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  78Q6.    Department  Two. — January  15,  1917.] 

In  the  Matter  of  the  Estate  of  EDMUND  ATWELL,  De- 
ceased.  LOIS  A.  ATWELL,  Appellant,  v.  ALBERT 
HASKELL,  as  Executor  of  the  Will  of  Edmund  Atwell, 
Deceased,  Respondent. 

Wnji— Devise  of  Life  Estate — ^Reservation  of  Leasehold  Interests 
— ^Deed  of  Fee  to  Devisee. — ^Where  a  husband  by  his  wUl  devised 
a  life  estate  to  his  wife  in  certain  community  property,  "subject  to 
the  leases  that  may  be  in  effect,"  and  afterward  conveyed  the  fee 
of  the  property  to  her,  retaining  certain  leasehold  interests  therein 
which  likewise  were  community  property,  the  language  of  the  devise 
should  be  construed  as  a  reservation,  and  as  a  withholding  from  the 
life  estate  devised  of  such  leasehold  interests  as  the  testator  himself 
had  in  the  property,  and  such  leasehold  interests  passed  under  a  pro- 
vision of  the  will  making  disposition  of  the  community  property. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Alameda 
County  distributing  the  estate  of  a  deceased  person.  William 
S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Yule,  and  Horatio  Ailing,  for  Appellant. 

William  C.  Clark,  and  Cary  Howard,  for  Respondent. 

HENSHAW,  J.— Lois  A.  Atwell,  widow  of  Edmund  A^ 
well,  appeals  from  the  decree  of  final  distribution  made  and 
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entered  in  the  matter  of  the  estate  of  said  Edmund  Atwell, 
deceased. 

The  estate  of  Edmund  A^well  consisted  entirely  of  com- 
munity property  as  declared  by  his  will.  That  instrument, 
which  was  holographic,  contained  the  following  provisions 
pertinent  to  the  appeal  now  before  us : 

''Should  my  wife,  Lois  A.  Atwell,  survive  me,  I  give  to  her 
a  life  interest  in  my  property  situated  at  and  fronting  on 
San  Pablo  Avenue  and  known  as  Lots  Nos.  8  and  9  and 
fractional  parts  of  Lots  Nos.  10,  11,  12  and  13  of  the  Kfmball 
Tract,  together  with  the  use  of  the  buildings  and  income  to 
be  derived  from  the  same  and  the  control  of  the  same 
during  her  natural  life,  subject  to  the  leases  that  may  be  in 
effect.  .  •  . 

''Having  been  advised  that  the  law  gives  to  my  wife  one- 
half  of  the  property  I  may  own,  it  she  survives  me,  I  con- 
sider she  is  amply  provided  for;  and  having  no  natural  or 
adopted  child,  I  give,  devise  and  bequeath  the  remaining 
one-half,  which  I  am  entitled  to  dispose  of,  to  be  divided  as 
follows":  Here  follows  an  enumeration  of  the  other  bene- 
ficiaries and  the  proportionate  share  of  each. 

Before  his  death  Atwell  had  conveyed  the  fee  of  the  prop- 
erty to  his  wife  and  had  retained  certain  leasehold  interests 
in  the  property,  which  leasehold  interests  were  admittedly  a 
part  of  the  community  property.  In  its  decree  of  final  dis- 
tribution the  court  recognized  the  ownership  of  the  fee  in 
the  wife,  and,  treating  Mr.  Atwell's  leasehold  interests  as 
community  property,  distributed  them  one-half  to  the  widow 
as  of  right;  the  other  half  to  the  named  beneficiaries  under 
Atwell 's  will.  The  widow  appeals,  contending  that  by  the 
terms  of  the  first  quoted  paragraph  of  the  will  she  was  en- 
titled to  have  distributed  to  her  all  of  these  leasehold  in- 
terests, herein  invoking  the  familiar  principle  of  construc- 
tion, that  where  a  testator  does  not  own  all  that  he  attempts 
to  devise  or  bequeath,  so  much  as  he  does  own  will  go  to 
the  beneficiary.  Therefore  it  is  said  that  as  his  attempt  to 
convey  a  life  estate  failed  for  the  indicated  reason,  it  should 
be  held  that  he  did  convey  by  this  language  whatever  was  in 
his  power  to  convey,  namely,  the  leasehold  interests.  But  the 
terms  of  this  particular  devise  do  not  warrant  this  construc- 
tion. By  those  terms  even  the  life  estate  which  was  con- 
veyed was,  and  was  to  be,  subject  "to  the  leases  that  may 
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be  in  effect."  This  quoted  language,  if  held  merely  to  indi- 
cate that  the  widow  was  to  t^ke  the  life  interest  subject  to  the 
rights  of  the  lessees,  would  be  meaningless^  since  necessarily 
she  would  have  to  take  the  property  under  those  burdens.  It 
seems  to  be  quite  apparent  that  the  language  was  used  as  a 
reservation  and  as  a  withholding  from  the  life  estate  devised 
of  such  leasehold  interests  as  the  husband  himself  had  in  the 
property,  under  the  testator's  view  that  those  leasehold  inter- 
ests should  continue  to  be  a  part  of  the  community  property. 
This  was  the  view  adopted  by  the  trial  court,  under  which 
view  the  decree  of  distribution  here  complained  of  was  given. 
For  the  indicated  reasons  it  was  correctly  given,  and  the 
judgment  is  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[S.  P.  No.  7156.    Department  Two. — ^Jannary  15,  1917.J 

Jr.  J.  DOWLING,  Appellant,  v.  SPRING  VALLEY  WATER 
COMPANY  et  al.,  Respondents. 

Fraud — Decree  Under  McEnernet  Act — Pleading — Allegations  on 
Information  and  Belief. — ^A  complaint  to  avoid  a  decree  quieting 
title  to  land  in  a  proceeding  under  the  so-called  McEnerney  Act 
fails  to  state  a  cause  of  action,  where  it  merely  avers,  on  informa- 
tion and  belief,  that  the  plaintiff's  predecessor  in  interest,  the 
alleged  owner  of  the  land  when  the  proceeding  was  instituted,  was 
ignorant  of  the  proceeding,  and  that  the  evidence  therein  relative  to 
the  defendant's  ownership  was  known  hj  the  witness  giving  the  same 
to  be  false. 

lb. — Allegation  of  Facts  on  Which  Belief  is  Founded— Judgment 
IN  Bem. — ^The  fraud  that  would  avail  to  set  aside  the  judgment  in 
rem  of  a  court  of  record  must  be  clearlj  pleaded  and  proven,  and 
it  is  not  sufficient  to  allege  it  or  its  elements  upon  information  and 
belief,  unless  the  facts  upon  which  the  belief  is  founded  are  stated 
in  the  pleading. 

lb. — Undestroyed  Assessment-rolls — Assessment  to  Third  Person 
— Fraud  of  Claimant. — ^A  mere  allegation  in  such  complaint  that 
certain  undestroyed  assessment-rolls  of  the  city  and  county  of  San 
Francisco,  in  which  the  land  in  question  was  situated,  showed  the 
assessment  of  the  property  to  the  plaintiff's  predecessor,  does  not 
justify  the  aUegation,  on  information  and  belief,  that  fraud  was 
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eommitted  hj  the  agents  of  the  defendant  when  they  deposed  in  the 
proeeeding  to  quiet  title  that  thej  knew  of  no  adverse  claimants  to 
the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  M.  Anthony,  for  Appellant, 

McCutchen,  Olney  &  Willard,  and  Heller,  Powers  & 
Ehrman,  for  Respondents. 

MELVIN,  J. — J.  J.  Dowling  filed  a  bill  in  equity  by  which 
he  sought  to  have  the  court  set  aside  in  part  a  decree  quiet- 
ing the  title  of  the  Spring  Valley  Water  Company  to  cer- 
tain land  in  San  Francisco  pursuant  to  a  proceeding  under 
the  statute  commonly  known  as  the  *'McEnemey  Act."  A 
general  demurrer  to  the  second  amended  complaint  was  sus- 
tained and  judgment  was  entered  for  defendants.  From 
said  judgment  plaintiff  appeals. 

Among  the  allegations  made  by  appellant  in  the  second 
amended  complaint  are  in  substance  the  following  ones :  That 
from  December  30, 1910,  to  July  14,  1911,  and  up  to  the  time 
of  a  certain  execution  sale,  one  Alia  J.  Tyler  was  the  owner 
in  fee  of  the  property  in  dispute;  that  by  reason  of  certain 
street  work  performed  by  plaintiff  as  a  contractor,  after  due 
authorization,  he  acquired  a  lien  on  said  property  amounting 
to  $6.08;  that  on  January  21,  1907,  plaintiff  began  a  suit 
against  Alia  J.  Tyler  to  foreclose  said  lien,  resulting  in  a 
judgment  in  his  favor  for  $33.38  made  a  lien  on  the  prop- 
erty; that  execution  issued;  that  plaintiff  became  the  pur- 
chaser of  the  property  at  the  sheriff's  sale;  that  since  October 
9,  1911,  the  date  of  said  sale,  plaintiff  has  owned  the  land  in 
fee  and  has  been  in  peaceable  possession  thereof;  that  on 
December  30,  1910,  the  Spring  Valley  Water  Company  com- 
menced its  action  under  the  "McEnerney  Act"  to  quiet  its 
title  to  certain  land  embracing  the  lot  to  which  plaintiff 
here  asserts  title;  that  this  complaint  was  verified  and  alleged 
the  peaceable  possession  by  the  Spring  Valley  Water  Com- 
pany and  the  ownership  by  that  company  of  the  land  de- 
scribed in  its  pleading;  and  that  a  lis  pendens  was  filed  ac- 
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cording  to  law.  There  were  lengthy  quotations  in  the  second 
amended  complaint  herein  from  the  aflSdavit  accompanying 
the  complaint  in  the  "McEnemey"  suit,  which  we  need  not 
reproduce  here.  It  is  sufficient  to  say  that  apparently  this 
affidavit  fulfilled  the  requirements  of  the  statute.  There  is 
also  an  averment  that  pursuant  to  order  of  court  summons 
was  published,  but  that  neither  by  the  affidavit  nor  in  the 
publication  of  summons  did  it  appear  that  Alia  J.  Tyler 
claimed  any  interest  in  the  property.  Plaintiff  also  stated 
that  he  had  no  notice  or  knowledge  of  the  pendency  of  the 
water  company's  action,  and  upon  information  and  belief  he 
alleged  similar  lack  of  knowledge  on  the  part  of  Alia  J.  Tyler, 
and  also  upon  information  and  belief  that  if  she  had  pos- 
sessed knowledge  or  notice  thereof  she  would  have  appeared 
and  established  her  ownership  of  the  property.  There  were 
allegations  that  at  the  trial  of  the  water  company's  suit  an 
officer  of  that  corporation  swore  that  it  was  the  owner  of 
all  of  the  property,  title  to  which  was  involved  in  the  action, 
and  that  said  testimony  was  false  because  there  were  then 
of  record  in  the  city  and  county  recorder's  office  instruments 
showing  Alia  J.  Tyler  to  be  the  owner  in  fee  of  all  the  prop- 
erty claimed  by  plaintiff  as  her  successor  in  interest.  Cer- 
tain allegations  contained  in  the  affidavit,  complaint,  and 
the  testimony  in  the  water  company's  suit  were  upon  infor- 
mation and  belief  specified  as  false  and  known  to  be  untrue 
by  that  corporation.  The  Union  Trust  Company  of  San 
Francisco  was  made  a  party  because  of  a  lien  of  a  general 
mortgage  to  said  defendant  by  the  water  company.  There 
were  also  averments  that  the  assessment-rolls  from  1905  to 
the  date  of  the  action  were  not  destroyed;  that  those  records 
showed  the  assessment  of  this  land  to  Alia  J.  Tyler  for  1905, 
1906,  1907,  and  1908,  and  that  for  1909,  1910,  and  1911  it 
was  assessed  to  "Alia  J.  Taylor."  There  was  a  further  as- 
sertion that  Spring  Valley  Water  Company  had  paid  no  taxes 
on  this  parcel  of  land  from  1905  to  1911,  inclusive.  The 
prayer  of  plaintiff  was  to  have  the  decree  in  the  action  to 
quiet  title  set  aside,  or  if  that  could  not  be  done  that  the 
Spring  Valley  Water  Company  be  adjudged  a  trustee  for 
plaintiff  and  be  compelled  to  convey  to  him,  freed  of  the 
mortgage  of  the  Union  Trust  Company,  the  land  to  which  he 
asserts  title. 

The  demurrer  was  properly  sustained. 
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The  complaint  showed  compliance  by  the  Spring  Valley 
Water  Company  with  all  of  the  requirements  of  the  "Mc- 
Enemey  Act"  except  (as  appellant  maintains)  personal  ser- 
vice of  summons  upon  Alia  J.  Tyler,  appellant's  predecessor 
in  interest,  but  it  is  alleged  only  upon  information  and  belief 
that  Alia  J.  Tyler  was  ignorant  of  the  proceeding.  The 
source  of  the  information  is  not  set  forth.  It  does  not  appear 
that  the  pleader  obtained  his  information  from  Alia  J.  Tyler, 
or  if  not  from  her  from  what  other  source.  Obviously  she 
would  be  the  best  source  of  information  and  her  successor, 
who  did  not  seek  knowledge  from  her,  would  be  under  the 
necessity  of  explaining  in  his  complaint  why  he  sought  other 
means  of  enlightenment  and  what  they  were.  The  fraud 
that  would  avail  to  set  aside  the  solemn  judgment  in  rem  of 
a  court  of  record  must  be  clearly  pleaded  and  proven.  And 
it  is  not  sufBcient  to  allege  fraud  or  its  elements  upon  infor- 
mation and  belief,  unless  the  facts  upon  which  the  belief  is 
founded  are  stated  in  the  pleading.  (9  Ency.  PL  &  Pr.  694:.) 
In  the  complaint  it  is  alleged  that  the  statements  of  the 
representatives  of  the  Spring  Valley  Water  Company  relative 
to  the  ownership  of  the  property  involved  in  the  former  pro- 
ceeding were  ''wholly  untrue  and  false  in  fact,"  but  the 
averment  that  they  were  known  by  such  representatives  to  be 
false  is  *'upon  information  and  belief,^ ^  Obviously  there 
must  be  cases  in  which  the  knowledge  of  the  fraud  by  its  perpe- 
trator must  be  charged  on  information  and  belief,  but  in  such 
cases  there  must  be  allegations  of  facts  which  show  positively 
or  by  reasonable  inference  that  such  knowledge  must  have 
been  possessed  by  the  person  accused  of  the  fraud.  It  seems 
to  be  the  theory  of  appellant  in  this  case  that  having  alleged 
the  preservation  of  a  part  of  the  records  of  the  city  and 
county  of  San  Francisco,  and  that  these  preserved  volumes 
or  documents  seemed  to  indicate  the  assessment  of  the  prop- 
erty to  Alia  J.  Tyler,  therefore  the  agents  of  the  Spring 
Valley  Water  Company  were  guilty  of  fraud  in  failing  to 
know  of  the  contents  of  such  records.  But  a  suit  under  the 
"McEnerney  ATit"  does  not  imply  the  destruction  of  all  of 
the  records  which  by  any  possibility  may  have  reference  to 
the  property  to  which  the  plaintiff  seeks  to  quiet  title  against 
all  persons.  Such  an  action  lies  whenever  the  records  of  the 
county  have  been  lost  or  destroyed  *'in  whole  or  in  any  ma- 
terial part."     (Stats.  1906    [Ex.   Sess.],  p.  78.)     That  the 
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fire  may  have  spared  some  parts  of  the  record  does  not  de- 
prive a  land  owner  of  the  benefit  of  the  statute.  Therefore 
the  mere  allegation  that  the  records  described  were  in  exis- 
tence does  not  justify  the  allegation  '*on  information  and 
belief"  that  frand  was  committed  by  the  agents  of  the  Spring 
Valley  Water  Company  when  they  deposed  that  they  knew 
of  no  adverse  claimants  to  the  property  involved  in  the  former 
action.  The  attempted  pleading  of  extrinsic  fraud  was 
utterly  insufficient. 

The  existence  of  parts  of  the  records  did  not  absolve  either 
plaintiff  or  Alia  J.  Tyler  from  the  duty  of  availing  them- 
selves of  the  information  available  to  them  regarding  the  suit 
to  quiet  title.  The  action  in  rem  was  conducted  with  all  the 
prescribed  formalities.  The  lis  pendens  was  filed,  the  neces- 
sary affidavit  was  prepared,  and  the  summons  was  published 
and  posted.  We  must  presume  that  the  recorder  kept  a  plat- 
book  showing  the  lands  against  which  such  suits  were  filed. 
Plaintiff  has  failed  to  allege  any  reason  why  he  or  Alia  J. 
Tyler  were  ignorant  of  this  record  evidence  of  the  proceed- 
ing in  rem.  One  seeking  equity  to  set  aside  a  solemn  judg- 
ment on  the  ground  of  fraud  must  show  affirmatively  why  he 
failed  to  avail  himself  of  sources  of  information  easily  within 
his  reach.  (Champion  v.  Woods,  79  Cal.  17,  [12  Am.  St. 
Rep.  126,  21  Pac.  534] ;  Truett  v.  Onderdonk,  120  Cal.  581, 
[53  Pac.  26] ;  Davis  v.  Hibernia  Sav.  etc.  8oc.,  21  Cal.  App. 
444,  [132  Pac.  462].) 

From  the  foregoing  it  follows  that  the  judgment  must  be 
and  it  accordingly  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[S.  P.  No.  7245.    In  Bank.— January  19,  1917.] 

EMIL  T.  KRUSE  et  al.,  Petitioners,  v.  A.  J.  PILLSBURY 
et  al.,  as  Members  of  the  Industrial  Accident  Commission 
of  the  State  of  California,  Respondents. 

Workmen's  Ck)iiPENSATioN  Act — Injuby  Received  Outside  or  Statk. 
The  Workmen's  Compensation  Act  does  not  authorize  the  making  of 
an  award  by  the  Industrial  Accident  Commission  for  injuries  to  an 
employee  received  outside  of  the  state. 
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Id.— Employee  on  Merchant  Vessel— Injury  in  Port  of  Another 
State. — An  employee  killed  in  performing  serrice  growing  out  of, 
incidental  to,  and  in  the  course  of  his  employment,  upon  a  merchant 
▼eflsel  owned  in  California  while  it  was  within  a  port  of  another 
state,  was  not  constructively  within  the  territorial  limts  of  the  state 
of  California  at  the  time  of  his  death,  and  liability  therefor  is  deter- 
mined by  the  law  of  the  state  in  which  the  death  occurred.  The  de- 
pendent wife  of  such  person  may  not  have  an  award  of  compensation 
therefor  under  the  Workmen's  Compensation  Act  of  California. 

L>. — ^Vessel  in  Port  Governed  by  Lex  Loci. — When  a  merchant  vessel 
of  one  country  enters  the  port  of  another  for  the  purpose  of  com- 
merce it  subjects  itself  to  the  laws  of  the  sovereignty  governing 
Buch  port,  unless  some  different  rule  has  been  established  by  treaty 
or  otherwise. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State 
of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ira  A.  Campbell,  and  McCutchen,  Olney  &  Willard,  for 
Petitioners. 

Christopher  M.  Bradley,  for  Kespondenta 

F.  R.  Wall,  for  Applicant. 

MELVIN,  J. — A  writ  of  certiorari  was  issued  for  a  review 
by  this  court  of  the  proceedings  by  which  a  majority  of  the 
members  of  the  Industrial  Accident  Commission  of  this  state 
made  an  award  in  favor  of  Mary  Sandberg,  the  widow  of  a 
sailor  who  lost  his  life  while  in  the  service  of  the  petitioners 
on  board  the  steamer  ** Doris,"  in  the  state  of  Washington. 

The  main  question  examined  by  the  commission  was  this: 
Does  the  statute  authorize  the  making  of  an  award  for  in- 
juries received  outside  of  the  state  t 

This  has  been  answered  in  the  negative  by  this  court 
(North  Alaska  Salmon  Co.  (a  Corporation),  v.  A,  /.  Ptlls- 
hury,  Will  J.  French,  and  Harris  Weinstock,  as  Members  of 
and  ConstitiUing  the  Industrial  Accident  Commission  of  the 
State  of  California),  ante,  p.  1,  [162  Pac.  93],  and  that  case 
is  decisive  upon  all  questions  save  one  raised  by  the  peti- 
tioners herein. 
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It  is  ai^ued  that  the  question  of  extraterritoriality  is  not 
involved  at  all,  respondent's  counsel  taking  the  position  that 
the  schooner  "Doris,"  on  which  the  accident  occurred,  was 
a  part  of  the  territory  of  the  state  of  California  and  subject 
to  the  jurisdiction  of  the  Industrial  Accident  Commission 
of  this  state. 

The  deceased,  Louis  Sandberg,  at  the  time  of  the  accident 
was  second  officer  of  the  ''Doris."  It  was  stipulated  at  the 
hearing  before  the  Industrial  Accident  Commission  that  said 
accident  occurred  at  Hoquiam,  in  the  state  of  Washington; 
that  at  the  time  of  the  accident  the  deceased  employee  was 
performing  service  growing  out  of,  incidental  to,  and  in  the 
course  of  his  employment;  that  the  accident  was  not  caused 
by  the  willful  misconduct  or  intoxication  of  the  deceased 
employee. 

It  thus  appears  that  when  the  accident  occurred  the  vessel 
and  the  officer  who  was  killed  were  not  only  within  the  bound- 
aries of  the  state  of  Washington,  but  were  in  a  port  subject 
to  the  shipping  and  other  laws  of  that  commonwealth.  This 
fact  is  to  be  kept  in  mind  in  an  analysis  of  the  authorities 
cited  by  respondents.  In  support  of  the  theory  that  the  fic- 
tion of  admiralty  makes  the  steamer  on  which  the  accident 
occurred  a  part  of  the  state  of  California  several  authorities 
are  cited.  The  first  of  these,  Crapo  v.  Kelly,  16  Wall.  610, 
[21  L.  Ed.  430],  involved  the  ownership  of  a  vessel  regis- 
tered in  Massachusetts.  During  a  voyage  to  New  York,  while 
the  vessel  was  on  the  high  seas,  the  owner  applied  for  the 
benefit  of  the  insolvency  laws  of  Massachusetts,  and  in  the 
course  of  the  proceedings  the  court  made  an  order  the  result 
of  which  was  to  transfer  all  of  the  insolvent's  property  to 
the  assignee.  On  the  arrival  of  the  vessel  at  the  port  of 
New  York  the  sheriflf  of  that  county  levied  an  attachment 
for  a  debt  owed  by  the  insolvent  to  a  resident  of  the  state  of 
New  York.  It  was  held  that  the  transfer  of  the  title  to  the 
vessel  by  the  court  of  Massachusetts  was  just  as  effective  as  if 
it  had  taken  place  while  she  was  physically  within  the  state 
of  Massachusetts.  The  basis  of  the  decision  is  that  while 
at  sea  the  vessel  was  constructively  a  part  of  the  state  of  Massa- 
chusetts. In  McDonald  v.  MaUory,  77  N.  Y.  550,  [33  Am. 
Eep.  664],  in  an  opinion  written  by  Judge  Rapallo,  the 
authority  of  Crapo  v.  Kelly ,  16  Wall.  610,  [21  L.  Ed.  430], 
was  followed,  and  it  was  decided  that  the  courts  of  New  York 


Digitized  by 


Google 


Jan.  1917.]  Ebusb  v.  Pillsbuey.  225 

had  jurisdiction  to  try  a  ease  involving  demanded  damages 
for  the  death  of  a  citizen  of  New  York,  on  a  ship  owned  and 
registered  in  that  state,  the  death  having  occurred  while  the 
said  vessel  was  on  the  high  seas.  But  the  fact  that  both  of  these 
cases  involve  matters  occurring  on  the  high  seas  differentiates 
them  from  those  cases  in  which  the  vessels  were  in  foreign 
ports  at  the  times  when  the  jurisdiction  of  the  courts  of  their 
home  states  was  sought  to  be  applied.  In  the  case  of  Crapo 
V.  Kelly  it  was  conceded  that  if  the  vessel  at  the  time  of  the 
execution  of  the  court's  assignment  had  been  in  the  port  of 
New  York,  and  had  subsequently  been  seized  there  under 
attachment  proceedings  by  a  creditor  in  New  York  the  attach- 
ment would  have  held  her  as  against  the  prior  assignment. 
In  McDonald  v.  MdUory,  77  N.  Y.  550,  [33  Am.  Rep.  664], 
the  general  rule  on  the  subject  was  thus  stated:  ''The  liabil- 
ity of  a  person  for  his  acts  depends,  in  general,  upon  the  laws 
of  the  place  where  the  acts  were  committed,  and  although 
a  civil  right  of  action  acquired,  or  liability  incurred,  in  one 
state  or  country  for  a  personal  injury  may  be  enforced  in  an- 
other to  which  the  parties  may  remove  or  where  they  be 
found,  yet  the  right  or  liability  must  exist  under  the  laws  of 
the  place  where  the  act  was  done.  Actions  for  injuries  to  the 
person  committed  abroad  are  sustained  without  proof  in 
the  first  instance  of  the  lex  loci,  upon  the  presumption  that 
the  right  to  compensation  for  such  injuries  is  recognized 
by  the  laws  of  all  countries.  But  this  presumption  cannot 
apply  where  the  wrong  complained  of  is  not  one  of  those 
thus  universally  recognized  as  a  ground  of  action,  but  is  one 
for  which  redress  is  given  only  by  statute." 

Beyer  v.  Hamburg-American  S.  S.  Co.,  171  Fed.  582,  also 
cited  by  respondents,  was  a  case  in  which  a  German  sailor 
sought  to  obtain  damages  in  an  American  court.  As  the 
accident  occurred  upon  the  high  seas  upon  a  German  vessel 
carrying  the  German  flag  it  was  held  that  the  law  of  Germany 
governed  the  case. 

But  respondents  are  of  the  opinion  that  the  modem  rule  is 
not  dependent  upon  the  location  of  the  ship  at  the  time  of  the 
accident,  and  in  this  behalf  they  cite  several  authorities 
which  we  shall  examine.  The  first  of  these  is  Thompson  Tow- 
ing &  yf recking  A$$n.  v.  McGregor,  207  Fed.  209,  [124  C.  C.  A. 
479],  In  that  case  the  accident  which  was  the  basis  of 
plaintiff's  claim  occurred  by  reason  of  an  explosion  upon  an 
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American  vessel  then  on  Mud  Lake,  an  arm  of  Lake  Huron. 
It  was  not  certain  on  which  side  of  the  boundary  line  be- 
tween the  United  States  and  Canada  the  vessel  was  floating 
at  the  time  of  the  accident.  The  trial  court  found,  however, 
that  she  was  on  Canadian  waters  at  that  time.  The  circuit 
court,  commenting  on  this  finding,  said  that  it  was  to  be  re- 
membered that  the  vessel  had  been  taken  from  the  American 
side  for  a  temporary  purpose  only,  i.  e.,  for  assisting  in  floating 
a  stranded  ship,  and  that,  without  touching  at  any  Canadian 
port,  she  was  brought  back  to  the  nearest  American  harbor 
directly  after  the  accident.  This,  we  take  it,  is  important 
as  showing  that  probably  no  local  statute  was  involved  or 
could  be  held  applicable  to  the  accident  on  the  steamer  from 
Michigan.  Mrs.  Workman,  the  claimant,  was  a  citizen  of 
Michigan;  the  ** Stewart,"  on  which  her  husband's  death 
occurred,  was  owned  in  Michigan,  and  the  deceased  was  a 
citizen  of  that  state  up  to  the  time  of  his  death.  Any  right 
Mrs.  Workman  might  have  possessed  under  the  statutes  of 
Ontario  was  barred  by  the  lapse  of  time,  but  concededly  the 
suit  was  instituted  within  the  time  limited  by  the  statute 
of  Michigan.  The  court,  in  discussing  this  phase  of  the  case, 
said,  in  part:  ''Can  the  right  of  action  in  terms  preserved 
to  the  widow  by  that  statute  be  enforced?  If  so,  it  is  be- 
cause at  the  time  of  the  death  the  Stewart  was,  through 
ownership  and  registration,  domiciled  in  Michigan  and  was, 
as  respects  the  enforcement  of  such  a  right,  part  of  the  terri- 
tory of  Michigan.  So  far  as  this  question  is  concerned,  the 
ultimate  basis  of  the  decree  was  'that  the  explosion  of  this 
boiler  was  a  matter  which  did  not  directly  involve  the  "peace, 
dignity,  or  tranquility"  of  the  Canadian  Government  but 
rather  involved  the  "internal  discipline  and  management" 
of  the  ship. '  This  was  regarded  as  being  in  accordance  with 
the  ratio  decidendi  in  United  States  v.  Rodgers,  150  U.  S. 
249,  266,  [14  Sup.  Ct.  Rep.  109,  li3,  116,  37  L.  Ed.  1071], 
in  which  it  was  held  that  the  federal  courts  have  jurisdiction, 
under  section  5346  of  the  Revised  Statutes  [1  Fed.  Stats. 
Ann.,  1st  ed.,  p.  511,  U.  S.  Comp.  Stats.  1901,  p.  3630],  to 
try  a  person  for  a  crime  'committed  on  a  vessel  belonging 
to  a  citizen  of  the  United  States  when  such  vessel  is  in  the 
Detroit  River,  out  of  the  jurisdiction  of  any  particular  state, 
and  within  the  territorial  limits  of  the  Dominion  of  Canada.' 
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"Thus  the  question  confronting  us  is  at  last  narrowed  to 
the  inquiry  whether,  since  the  act  causing  the  death  of  Work- 
man occurred  on  a  vessel  owned  and  territorially  situated 
similarly  to  the  vessel  involved  in  the  Rodgers  case,  jurisdic- 
tion extends  to  the  enforcement  of  a  civil  liability,  like  the 
one  urged  here.  ...  So  far  as  the  question  of  jurisdiction  is 
concerned,  if  the  Canadian  waters  in  question  could  be  re- 
garded the  same  as  the  waters  of  one  of  the  open  oceans, 
recovery  in  this  case  might  be  warranted  by  decisions  like 
that  of  The  Hamilton,  207  U.  S.  398,  405,  [28  Sup.  Ct.  Rep. 
133,  134,  52  L.  Ed.  264] ;  but  that  case  grew  out  of  a  col- 
lision at  sea,  without  the  territorial  jurisdiction  of  any  par- 
ticular nation,  and  concerned  lost  members  of  the  crew  of  the 
sunken  vessel  and  claims  made  on  account  of  their  deaths 
against  a  fund  derived  from  the  Hamilton,  under  the  limita- 
tion acts  of  Congress;  Mr.  Justice  Holmes  stating:  'The  juris- 
diction commonly  expressed  in  the  formula  that  a  vessel  at 
sea  is  regarded  as  part  of  the  territory  of  the  state,  was  held, 
upon  much  consideration,  to  belong  to  Massachusetts,'  etc. 

'*It  is  strongly  cotitended  that  the  Hamilton,  and  the  clajss 
of  cases  it  represents,  are  inapplicable  because  the  Stewart 
was  at  the  time  of  the  accident  lying  in  waters  of  another 
nation.  The  idea,  of  course,  is  that  the  local  law  of  the  place 
of  injury  and  death  must  govern.  No  doubt  this  is  the  gen- 
eral rule;  still,  in  determining  the  place  of  Workman's  death, 
we  must  not  overlook  the  question  whether,  in  the  circum- 
stances of  this  case,  the  Stewart  was  constructively  part  of 
Michigan,  so  far  as  her  'internal  management  and  discipline' 
were  concerned.  This  cannot  be  solved  by  such  cases  as  Smith 
V.  Condry,  1  How.  (U.  S.)  28,  32,  [11  L.  Ed.  35],  where,  in 
passing  upon  the  rights  of  two  American  vessels  which  had 
collided  at  the  dock  of  the  port  of  Liverpool,  it  was  held  that 
certain  British  statutes  enacted  for  the  regulation  of  pilots 
conducting  ships  were  controlling."  Further,  in  the  course 
of  the  opinion,  the  court  said :  * '  Since  the  right  of  action  here 
has  been  preserved  in  Mrs.  Workman  by  the  Michigan  statute, 
there  is  no  perceivable  reason  why  the  right  cannot  under  the 
facts  of  this  case  be  enforced.  If  that  statute  were  an  act  of 
Congress  and  limited  in  its  operation  to  the  waters  of  the 
Great  Lakes,  navigable  rivers,  etc.,  the  instant  case  could  not 
be  rationally  distinguished  from  the  Rodgers  case.  As  Con- 
gress has  chosen  to  remain  silent,  the  subject  matter  of  the 
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Michigan  statute,  both  as  to  lands  and  navigable  waters  within 
its  borders,  was  plainly  within  the  legislative  power  of  the 
state  (Bigelow  v.  Nickerson,  70  Fed.  113, 117  et  seq.,  17  C.  C.  A. 
1,  30  L.  R.  A.  336,  (C.  C.  A.  7th  Cir.) ;  Chicago  Transit  Co.  v. 
Campbell,  HO  111.  App.  366,  370,  371) ;  and  there  should  be  ac- 
corded to  it  the  same  operation  and  effect  concerning  the  Stew- 
art and  her  location  as  would  be  to  an  appropriate  similar  act 
of  Congress.  In  speaking  of  the  vessels  passing  through  the 
Detroit  River,  Mr.  Justice  Field  said  in  the  Rodgers  case, 
150  U.  S.  260,  [14  Sup.  Ct.  Rep.  113,  37  L.  Ed.  1071] :  'All 
.  of  them,  however,  so  far  as  transactions  had  on  board  are 
concerned,  are  deemed  to  be  within  the  country  of  their 
owners.  Constructively  they  constitute  a  part  of  the  terri- 
tory of  the  nation  to  which  the  owners  belong.  Whilst  they 
are  on  the  navigable  waters  of  the  river  they  are  within  the 
admiralty  jurisdiction  of  that  country.  This  jurisdiction  is 
not  changed  by  the  fact  that  each  of  the  neighboring  nations 
may  in  some  cases  assert  its  own  authority  over  persons  on 
such  vessels  in  relation  to  acts  committed  by  them  within  its 
territorial  limits.  .  .  .  The  general  rule  is  that  the  country 
to  which  the  vessel  belongs  will  exercise  jurisdiction  over  all 
matters  affecting  the  vessel  or  those  belonging  to  her,  without 
interference  of  the  local  government,  unless  they  involve  its 
peace,  dignity,  or  tranquility,  in  which  case  it  may  assert  its 
authority.  Wadenhm'  Case,  120  U.  S.  1, 12,  [7  Sup.  Ct.  Rep. 
385,  30  L,  Ed.  565] ;  Halleck  on  International  Law,  c.  7, 
sec.  26,  p.  172.''' 

We  have  quoted  thus  liberally  from  the  above-cited  case 
because  it  seems  to  be  the  authority  upon  which  respondents 
rely  most  confidently  as  supporting  their  position. 

Another  case  which  seems  to  lend  some  weight  to  the  argu- 
ment of  respondents  is  Ba  Costa  v.  Southern  Pacific  Co.,  160 
Fed.  216.  That  was  an  action  by  the  administrator  of  a  late 
resident  of  Massachusetts  for  damages  on  account  of  the  death 
of  his  decedent  by  reason  of  the  negligence  of  the  defend- 
ant. There  were  three  counts,  one  stating  that  the  accident 
occurred  in  the  harbor  of  Galveston  within  three  miles  of 
the  shore  of  Texas,  and  that  plaintiff  had  a  cause  of  action 
by  virtue  of  the  law  of  Texas ;  the  second  alleged  that  defend- 
ant operated  a  line  of  steamers  between  New  York  and  Gal- 
veston, and  that  by  reason  of  the  accident  a  cause  of  action 
arose  under  the  New  York  code ;  and  the  third  setting  forth 
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defendant's  status  as  a  corporation  under  the  laws  of  Ken- 
tucky, pleaded  a  cause  of  action  accruing  to  plaintiff  by 
virtue  of  a  statute  of  the  last-named  state.  Judge  Lowell 
decided  on  the  authority  of  The  Hamilton  that  a  cause  of 
action  arose  under  the  Kentucky  statute.  It  developed  in 
later  stages  of  the  case  that  death  actually  took  place  on  the 
high  seas  (167  Fed.  654;  176  Fed.  843,  [100  C.  C.  A.  313] ; 
190  Fed.  689,  [111  C.  C.  A.  417]) ;  but  the  ruling  that  the 
Kentucky  statute  was  applicable  was  made  upon  pleadings 
which  located  the  accident  at  a  place  within  the  state  of  Texas. 

In  support  of  the  doctrine  that  the  fact  of  the  vessel's 
presence  in  the  port  of  a  foreign  sovereignty  at  the  time  of 
the  accident  does  not  deprive  of  jurisdiction  the  government 
of  the  state  in  which  the  vessel  is  owned  and  chartered,  re- 
spondents quote  an  expression  of  Mr.  Justice  Holmes  made 
in  the  course  of  the  opinion  in  the  matter  of  The  Hamilton, 
207  U.  S.  404,  [52  L.  Ed.  264,  28  Sup.  Ct.  Rep.  133],  where, 
in  discussing  the  principles  announced  in  the  opinion  in 
American  Steamboat  Co.  v.  Chase,  16  Wall.  522,  [21  L.  Ed. 
369],  that  learned  justice  said:  ''So  far  as  the  objection  to 
the  state  law  is  founded  on  the  admiralty  clause  in  the  Con- 
stitution, it  would  seem  not  to  matter  whether  the  accident 
happened  near  shore  or  in  mid-ocean,  notwithstanding  some 
expressions  of  doubt." 

In  our  opinion  none  of  the  cases  above  considered  nor  any 
other  authority  cited  by  respondents  supports  the  conclusion 
that  the  dependent  wife  of  a  person  who  was  killed  within  a 
port  of  another  state  upon  a  vessel  owned  in  California  and 
under  the  circumstances  attending  the  death  of  Sandberg,  is 
entitled  to  relief  under  the  workmen's  compensation  law  of 
this  state.  Thompson  Towing  Association  v.  McChregor,  207 
Fed.  209,  [124  C.  C.  A.  479],  in  its  last  analysis  held  merely 
that  in  the  absence  of  congressional  legislation  on  the  sub- 
ject, an  accident  occurring  upon  a  ship  sailing  on  the  open 
waters  of  the  great  lakes  was  to  be  treated  as  one  happening 
upon  the  high  seas,  even  if  the  boat  was  then  north  of  the 
boundary  line  between  the  United  States  and  the  British  pos- 
sessions. The  dictum  of  Judge  Lowell  in  Da  Costa  v.  South- 
em  Pacific  Co,,  160  Fed.  216,  involved  a  situation  in  which 
local  laws  would  in  all  probability  have  no  operative  effect, 
and  the  quotation  from  the  opinion  of  Mr.  Justice  Holmes  is 
not  applicable  to  the  facts  in  the  matter  before  us,  because 
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he  was  analyzing  a  state  of  facts  involving  an  accident  on  the 
high  seas. 

On  the  other  hand,  there  are  many  authorities  in  support 
of  the  rule  that  when  a  merchant  vessel  of  one  country  enters 
the  port  of  another  for  the  purposes  of  commerce  it  subjects 
itself  to  the  laws  of  the  sovereignty  governing  such  port, 
unless  some  different  rule  has  been  established  by  treaty  or 
otherwise.  This  in  substance  was  the  ruling  in  WUdenhus' 
Case,  supra,  and  in  Crapo  v.  Kelly,  supra,  the  court  quoted 
with  approval  the  words  of  Mr.  Wheaton  in  his  work  on  In- 
ternational Law,  eighth  edition,  section  106,  as  follows:  *'Both 
the  public  and  private  vessels  of  every  nation  on  the  high  seas, 
and  out  of  the  territorial  limits  of  any  other  state,  are  subject 
to  the  jurisdiction  of  the  state  to  which  they  belong." 

All  nations  have  equal  authority  upon  the  high  seas,  and 
therefore  a  ship  upon  the  waters  of  the  open  ocean  is  subject 
to  the  laws  of  the  home  port,  being  for  all  purposes  a  part 
of  the  substance  of  the  country  from  which  she  sails.  But  in 
the  port  of  a  foreign  country  the  laws  of  that  country  are  in 
full  force  and  must  operate  to  the  exclusion  of  the  statutes 
of  the  sovereignty  governing  the  ship's  home  port.  Profes- 
sor Pomeroy,  in  his  work  on  International  Law,  section  145, 
uses  the  following  language:  ''The  ports  and  roadsteads  are 
unquestionably  a  part  of  the  territory,  and  subject  to  the 
exclusive  dominion  of  the  state  to  which  they  belong,  to  the 
same  extent  as  the  land  itself.  They  are  governed  in  all 
respects  by  the  municipal  law/' 

In  The  Scotland,  105  U.  S.  24,  [26  L.  Ed.  1001],  Mr.  Jus- 
tice Bradley,  delivering  the  opinion  of  the  court,  said : 

''In  administering  justice  between  parties  it  is  essential  to 
know  by  what  law,  or  code,  or  system  of  laws,  their  mutual 
rights  are  to  be  determined.  When  they  arise  in  a  particular 
country  or  state,  they  are  generally  to  be  determined  by  the 
laws  of  that  state.  Those  laws  pervade  all  transactions  which 
take  place  where  they  prevail,  and  give  them  their  color  and 
legal  effect." 

In  1  Kent's  Commentaries,  pages  29,  30,  the  learned  author 
asserts  that  exclusive  jurisdiction  of  a  state  over  those  por- 
tions of  the  sea  embraced  within  its  harbors,  gulfs,  bays,  and 
estuaries  is  unquestionable. 

In  The  Bee,  216  Fed.  709,  the  action  was  based  upon  inju- 
ries received  by  a  stevedore  at  a  dock  in  Portland,  Oregon, 
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while  assisting  in  the  loading  of  a  vessel  owned  in  California. 
The  suit  was  transferred  to  the  district  court  of  the  United 
States  because  of  diversity  of  citizenship,  but  the  learned 
judge  of  that  court  applied  the  law  of  Oregon  saying,  in  part, 
''where  the  act  of  a  ship  occasions  an  actionable  personal 
injury,  not  maritime,  the  law,  I  take  it,  is  that  the  rights  of 
the  parties  are  to  be  determined  by  the  law  of  the  place  where 
the  injury  occurred,  and  not  that  of  the  home  port  of  the 
vessel.  {Northern  Pac.  Ry.  Co.  v.  Babcock,  154  U.  S.  190, 
[14  Sup.  Ct.  Rep.  978,  38  L.  Ed.  958] ;  Stewart  v.  Baltimore 
&  0.  R.  R.  Co.,  168  U.  S.  445,  [18  Sup.  Ct.  Rep.  105,  42  L.  Ed. 
537].)'' 

In  Faras  v.  Lower  California  Development  Co.,  27  Cal. 
App.  688,  [151  Pac.  35],  the  court  was  considering  an  appeal 
in  an  action  for  damages  for  personal  injuries.  Plaintiff 
was  a  citizen  of  Mexico,  employed  as  a  sailor  upon  a  British 
ship.  He  was  injured  while  the  vessel  was  tied  to  a  wharf 
in  the  harbor  of  San  Diego.  The  court  refused  to  apply  the 
law  of  Great  Britain  as  it  defines  the  responsibility  of  the 
master  to  his  servant.  This  refusal  was  sustained  by  the  dis- 
trict court  of  appeal  and  a  petition  to  have  the  case  trans- 
ferred to  this  court  was  denied. 

The  text-writers  state  the  rule  that  the  laws  of  the  parent 
state  apply  to  a  ship  on  the  high  seas,  but  they  do  not  extend 
the  rule  to  vessels  lying  in  the  ports  of  alien  nations.  (See 
in  addition  to  the  works  previously  cited,  Wharton  on  Con- 
flict of  Laws,  sec.  356 ,  Wildman  on  International  Law,  p.  40, 
and  Minor  on  Conflict  of  Laws,  p.  272 ;  and  to  the  same  effect, 
see  Beyer  v.  Hamburg  etc.  Co.,  171  Fed.  583.)  Indeed,  we 
are  cited  to  no  authority  holding  that  the  laws  of  the  home 
port  control  in  a  case  of  this  sort  in  which  the  accident  took 
place  in  the  port  of  a  foreign  state  or  nation. 

The  award  is  annulled. 

Sloss,  J.,  Lorigan,  J.,  Shaw,  J.,  Henshaw,  J.,  Lawlor,  3"., 
and  Angellotti,  C.  J.,  concurred. 
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[li.  A.  No.  3886.    In  Bank.-nJaiiuary  23,  1917.] 

LIMONEIRA  COMPANY  et  al.,  Petitioners,  v.  RAILROAD 
COMMISSION  OF  THE  STATE  OF  CALIFORNIA 
et  al.,  Respondents. 

Public  Utility — Mutual  Watee  Company  Obtaining  Supply  from 
Public  Utility. — A  mutual  water  company,  receiving  water  from 
a  public  utility  under  a  contract  for  a  term  of  years  at  a  fixed,  dis- 
criminatory rate,  which  it  supplies  to  its  stockholders  to  be  used  on 
their  lands,  is  a  customer  of  the  utility  with  the  rights  and  subject 
to  the  obligations  of  its  other  customers.  It  occupies  the  same 
position  precisely  as  does  a  single  individual  taking  water  from  the 
utility  for  the  irrigation  of  his  lands,  and  the  fact  that  it  represents 
a  combination  of  several  persons  is  immaterial  in  rate  fixing  pro- 
ceedings. 

Id. — ^CONTRACT  OX)  rURNISH  WaTEB  BY  PUBLIC  UTILITY-— BEGULATION  OF 

Bates  by  Bailboad  Commission. — A  contract,  made  subsequent  to 
the  adoption  of  the  constitution  of  1879,  whereby  a  public  utility 
undertook  to  furnish  water  for  a  certain  period  to  a  mutual  water 
company,  is  subject  to  the  power  of  the  state,  vested  in  the  railroad 
commission,  to  modify  and  practically  to  annul  it  in  so  far  as  the 
prescribed  rate  is  concerned  in  the  regulation  of  the  public  use. 

Id. — Obligation  of  Contract  not  Impaired. — ^The  exercise  by  the  state 
of  the  power  to  thus  affect  such  an  existing  contract  does  not  im- 
pair the  obligation  of  a  contract  within  the  meaning  of  the  federal 
constitution,  if  the  state  has  not  surrendered  to  the  public  utility 
involved,  by  something  tantamount  to  a  contract  between  it  and  the 
public  utility,  any  portion  of  its  regulatory  power. 

Id. — Sale  of  Property  of  Public  Utility— Beservation  of  Private 
Bight. — ^Upon  the  sale  of  the  water  system  of  a  public  utility  which 
was  devoted  wholly  to  public  use,  the  grantor  cannot,  under  the  guise 
of  a  reservation,  create  a  private  right  of  ownership  as  to  a  part  of 
the  property  devoted  to  public  use,  for  its  benefit  or  that  of  its  solo 
stockholder. 

Id. — Jurisdiction  of  Bailroad  Commission — Determination  of  Facts. 
The  railroad  commission  has  the  power  to  determine  for  the  purpose 
of  the  exercise  of  its  jurisdiction  to  regulate  a  public  utility  by  the 
fixing  of  rates,  subject  to  such  power  of  review  as  is  possessed  by 
the  supreme  court,  all  questions  of  fact  essential  to  the  proper  exer- 
cise of  that  jurisdiction.  Its  jurisdiction  cannot  be  affected  by  the 
circumstance  that  these  facts  are  denied. 

APPLICATION  for  a  Writ  of  Certiorari  to  annul  an  order 
of  the  Railroad  Commission  of  the  State  of  California  fixing 
rates  to  be  charged  by  a  public  utility. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Qeorge  E.  Farrand,  Andrews,  Toland  &  Andrews,  Lewis  W. 
Andrews,  Thomas  0.  Toland,  and  A,  V.  Andrews,  for  Peti- 
tioners. 

Douglas  Brookman,  for  Respondents. 

Edward  M.  Selby,  for  Santa  Clara  Water  and  Irrigating  Co. 

ANGELLOTTI,  C.  J.— This  is  a  proceeding  in  certiorari 
looking  to  the  annulment,  in  so  far  as  it  affects  petitioners, 
of  an  order  fixing  the  rates  to  be  charged  by  the  Santa  Clara 
Water  and  Irrigating  Company,  hereinafter  referred  to  as 
the  Santa  Clara  company,  admittedly  a  public  utility  subject 
to  the  jurisdiction  of  the  railroad  commission. 

The  Santa  Clara  company  having  passed  a  resolution  rais- 
ing the  rate  to  be  charged  by  it  to  twenty-five  cents  per 
miner's  inch,  except  as  to  water  under  contract  at  a  lower 
rate,  applied  to  the  railroad  commission  for  an  order  declaring 
the  proposed  rate  reasonable  and  making  it  effective.  The 
proposed  rate  in  no  way  affected  either  Limoneira  Company, 
a  corporation,  which  was  receiving  through  the  ditches  of  the 
Santa  Clara  company  two  hundred  inches  of  water,  claiming 
by  virtue  of  certain  contracts  and  under  the  right  to  have  the 
same  delivered  by  the  petitioner  company,  free  of  charge,  or 
the  Thermal  Belt  Water  Company,  hereinafter  styled  the 
Thermal  Belt  company,  which  was  receiving  two  hundred 
inches  under  a  lease  for  the  consideration  of  eight  hundred 
dollars  per  annum.  These  companies  were  made  parties  to 
the  proceeding  before  the  railroad  commission,  together  with 
the  Farmers'  Ditch  Irrigating  Company,  hereinafter  styled 
the  Farmers'  Ditch  company,  the  alleged  owner  of  the  two 
hundred  inches  that  were  being  delivered  to  Limoneira  Com- 
pany, the  Limoneira  Company  being  the  sole  stockholder  of 
said  Farmers'  Ditch  company.  The  order  of  the  commission 
fixed  a  rate  of  twenty  cents  per  miner's  day  inch  for  all  con- 
sumers except  the  Limoneira  and  Thermal  Belt  companies, 
and  fixed  as  the  rate  to  be  paid  by  each  of  them  annually  the 
sum  of  two  thousand  dollars.  It  is  the  portion  of  the  order 
purporting  to  affect  these  companies  that  is  complained  of. 
We  do  not  understand  that  any  question  is  raised  as  to  the 
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reasonableness  of  the  rate  so  fixed,  in  the  event  that  the  com- 
mission had  the  power  to  fix  any  rate  at  all  so  far  as  these 
companies  are  concerned.  The  claim  is  that  under  the  cir- 
cumstances shown  by  evidence  free  from  conflict,  the  com- 
mission was  without  power  to  prescribe  any  rate  at  all  as  to 
the  Limoneira  Company,  or  any  other  rate  than  eight  hundred 
dollars  per  annum  as  to  the  Thermal  Belt  company. 

At  first  glance  the  facts  appear  to  be  very  complicated,  but 
consideration  thereof  makes  it  possible  to  state  what  we  be- 
lieve to  be  the  material  facts  in  such  a  manner  as  to  clearly 
show  in  comparatively  few  words  the  real  questions  involved. 

The  Santa  Clara  company  owns  and  controls  two  separate 
and  distinct  systems  for  selling  and  distributing  water  for 
irrigation  purposes,  one  on  the  southerly  side  of  the  Santa 
Clara  River  in  Ventura  County,  which  it  owned  and  operated 
for  many  years  prior  to  1905,  and  the  other  on  the  northerly 
side  of  said  river,  which  it  acquired  in  1905  from  Leopoldo 
Schiappa  Pietra,  who  had  acquired  it  in  1904,  apparently  for 
the  company.  The  Limoneira  Company  and  the  Thermal 
Belt  company  are  served  by  the  northerly  system,  and  we  are 
not  concerned  here  with  any  question  as  to  the  water  served 
by  means  of  the  southerly  system. 

The  system  on  the  north  side  of  the  river  was  known  as  the 
Farmers*  ditch.  It  was  inaugurated  somewhere  about  the 
year  1871  by  a  few  settlers  for  the  irrigation  of  their  lands, 
the  water  being  diverted  on  the  north  side  of  the  river  and 
conveyed  through  ditches.  The  record  furnishes  practically 
no  information  as  to  terms  and  conditions  upon  which  water 
was  furnished  prior  to  the  year  1896,  but  there  is  nothing  to 
indicate  that  the  use  was  not  the  same  prior  to  that  year  that 
it  was  in  1896  and  subsequently.  The  record  is  apparently 
destitute  of  information  as  to  the  owners  prior  to  the  year 
1896,  or  the  quantity  of  water  claimed  or  actually  diverted 
from  the  river  to  the  ditch  prior  to  that  year.  We  have 
merely  the  fact  that  about  the  year  1871  the  ditch  was  at  least 
partially  constructed  for  the  purposes  of  some  seventeen  set- 
tlers on  the  northerly  side  of  the  river,  and  that  some  water  was 
furnished  for  irrigation  by  means  of  the  same.  In  1896  we 
find  that  the  system  was  owned  by  one  Lisle,  who  then  leased 
it  to  E.  Nichols  and  C.  A.  Belyea,  who  operated  it  purely  as 
a  public  utility  for  two  or  three  years,  furnishing  water  for  a 
(jompensation  to  those  under  the  ditch  who  desired  it.    They 
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were  then  diverting  and  delivering  between  four  hundred  and 
five  hundred  inches.  In  1898  Lisle  caused  the  Keystone 
Mining,  Manufacturing,  Land  &  Power  Company  to  be  in- 
corporated, and  it  became  the  owner  of  the  system,  Nichols 
continuing  in  charge  for  the  corporation,  which  operated  the 
property  in  the  same  way  as  Nichols  and  Belyea  had  done 
under  their  lease,  i.  e.,  as  a  means  of  selling  and  distributing 
water  for  a  compensation.  This  company  in  1898  entered 
into  the  first  contract  with  the  Thermal  Belt  company  for  two 
hundred  inches  of  water,  the  same  to  be  delivered  through  the 
ditches  of  the  system  at  the  pumping  plant  of  the  Thermal 
Belt  company  to  be  erected  on  the  ditch,  for  an  annual  rental 
or  sum.  The  instrument  purported  to  be  a  lease  for  a  term 
of  years  of  such  water  and  the  right  to  have  the  same  diverted 
from  the  river  and  carried  through  the  ditches  to  such  point. 
The  Thermal  Belt  company  was  and  is  a  mutual  water  com- 
pany, supplying  water  to  lands  above  the  ditch.  In  the  in- 
strument the  Keystone  company  covenanted  that  it  was  the 
owner  and  had  the  right  to  divert  from  the  river,  and  was 
distributing  at  least  one  thousand  five  hundred  inches  of 
water,  and  that  it  was  a  portion  of  such  waters  that  it  was 
contracting  to  deliver.  The  Farmers'  Ditch  company  was 
then  organized  as  a  corporation,  and  the  Keystone  company 
conveyed  to  it  all  of  its  property.  It  was  provided  in  the 
articles  of  incorporation  that  one  of  the  purposes  was  *'to 
divert,  take,  convey,  have,  buy,  sell,  use,  distribute,  supply 
.  .  .  water  for  any  and  all  beneficial  uses,  and  erect,  con- 
struct, and  maintain  water  works  of  every  kind  and  nature 
and  water  pumping  plants."  This  company  (Farmers* 
ditch)  in  1901  entered  into  an  agreement  with  one  Clarise  H. 
Ramsey  by  which  it  purported  to  demise  and  let  to  her  a  con- 
tinuous flow  of  two  hundred  miner's  inches  during  the  irri- 
gating season,  for  ten  years,  at  two  hundred  dollars  per  year, 
the  same  to  be  delivered  at  any  point  on  the  ditch  designated 
by  her  where  she  chose  to  locate  her  pumping  plant.  In  1903 
the  Farmers'  Ditch  company  entered  into  the  contract  with 
the  Thermal  Belt  company  under  which  the  latter  bases  its 
claim  herein.  It  was  practically  a  renewal  of  its  former  con- 
tract with  the  Keystone  company,  except  that  it  was  for  a 
term  expiring  October  31,  1942,  and  the  annual  rental  or 
charge  was  eight  hundred  dollars.  On  September  1,  1904, 
the  Farmers'  Ditch  company  conveyed  all  of  its  property  to 
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Schiappa  Pktra,  the  deed  containing  a  purported  reservation 
which  is  material  in  determining  the  claim  of  the  Limoneira 
Company,  and  which  will  be  discussed  hereafter.  On  April 
15,  1905,  Schiappa  Pietra  conveyed  the  property  to  the  Santa 
Clara  company,  which  has  ever  since  operated  it.  An  exam- 
ination of  the  record  leaves  us  in  no  doubt  as  to  the  sufficiency 
of  the  evidence  to  warrant  the  conclusion  of  the  commission 
that  up  to  the  time  of  the  conveyance  to  Schiappa  Pietra  the 
various  owners  of  the  Farmers'  ditch  system  were  engaged 
solely  as  a  public  utility,  appropriating  for  distribution  and 
sale  within  the  meaning  of  our  constitutional  provision  aU 
of  the  water  diverted  and  carried  through  their  ditches,  and 
that  the  Thermal  Belt  company  and  Mrs.  Ramsey  were  simply 
consumers  from  a  public  service  water  company,  differing 
from  the  other  consumers  only  in  the  fact  that  they  had  con- 
tracts for  a  term  of  years  at  specified  rates.  This  has  con- 
tinued to  be  the  situation  ever  since  the  conveyance  to 
Schiappa  Pietra  and  the  Santa  Clara  company,  except  as  to 
•the  two  hundred  inches  of  water  contracted  to  be  furnished 
Mrs.  Eamsey  and  material  in  the  matter  of  the  Limoneira 
Company  claim,  which  we  shall  discuss  separately.  There  is 
nothing  to  compel  a  conclusion  that  there  was  any  new  appro- 
priation of  water  to  enable  the  utility  to  satisfy  the  require- 
ments of  these  contracts,  and  certainly  nothing  to  fairly 
support  a  conclusion  that  there  was  any  private  appropriation 
for  the  benefit  of  particular  lands  or  particular  consumers. 
The  public  utility  continued  to  take  waters  to  which  it  claimed 
to  be  entitled,  for  purposes  of  distribution  and  sale.  Of 
course,  the  addition  of  its  two  new  consumers  may  have  made 
it  essential  for  it  to  actually  take  and  carry  through  its  ditches 
more  water  than  it  had  originally  taken  and  carried,  but  in 
no  sense  did  it  do  this  as  a  private  agency  of  these  consumers. 
And,  as  we  have  seen,  it  was  taking  only  water  of  which  it 
then  claimed  to  be  the  owner  and  which  it  had  the  right  to 
divert,  and  distribute,  and  sell,  and  it  was  taking  it  for  the 
purpose  of  distribution  and  sale.  If  the  contract  with  the 
Thermal  Belt  company  be  construed  as  one  contemplating  the 
use  of  the  water  on  the  particular  lands  supplied  by  that 
company,  or  even  as  giving  that  land  the  right  to  receive 
water  for  permanent  and  continuous  use  for  irrigation,  it 
"would  not  technically  attach  it  to  the  land  as  an  appurte- 
nance,'* and  *' would  do  nothing  more  than  bring  the  land 
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within  the  territory  to  which  the  public  use  extended,  and 
establish  its  status  as  land  permanently  entitled  to  share  in 
the  public  use."  (Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  82,  89, 
91,  [29  li,  R.  A.  (N.  S.)  213,  106  Pac.  404].)  The  same  is 
true  as  to  the  Ramsey  contract.  Of  course,  it  is  entirely  im- 
material who  were  the  stockholders  of  the  Farmers'  Ditch 
company,  or  even  that  Mrs.  Ramsey  was  the  sole  stockholder, 
except  as  to  shares  held  by  others  merely  to  qualify  them  as 
directors. 

It  may  be  added  that  no  special  reliance  is  apparently 
placed  by  learned  counsel  on  the  fact  that  the  ditch  was  at 
least  partly  constructed  and  some  water  diverted  prior  to  the 
adoption  of  the  constitution  of  1879.  The  record  is  such  that 
it  does  not  appear  how  that  fact  can  possibly  be  material  to 
any  contention  made  by  petitioner  here.  There  is  no  basis  in 
the  record  for  any  conclusion  as  to  the  amount  of  water 
actually  diverted  prior  to  1880. 

This  being  the  situation,  the  question  as  to  the  Thermal  Belt 
company  is  a  very  simple  one,  in  view  of  our  well-settled  law. 
The  fact  that  it  is  a  mutual  water  company  supplying  the 
water  it  obtains  to  its  stockholders  to  be  used  on  their  lands 
does  not  make  it  any  the  less  a  consumer  with  the  rights  and 
subject  to  the  obligations  of  the  other  consumers.  It  occupies 
the  same  position  precisely  as  does  a  single  individual  taking 
water  from  the  utility  for  the  irrigation  of  his  lands,  and  the 
fact  that  it  represents  a  combination  of  several  persons  is 
immaterial  here.  It  is  one  of  the  "the  public"  that  is  being 
served  by  the  public  utility.  The  only  difference  between  it 
and  the  other  consumer  was  that  it  had  a  contract  for  a  term 
of  years  at  a  fixed,  discriminatory  rate.  But  it  cannot  now 
be  questioned  that  this  contract,  made  in  the  year  1903,  was 
subject  to  the  power  of  the  state  to  practically  annul  it  in  so 
far  as  the  prescribed  rate  was  concerned  in  the  regulation  of 
the  public  use.  Ever  since  1879  our  constitution  has  pro- 
vided that  '*the  use  of  all  water  now  appropriated,  or  that 
may  hereafter  be  appropriated,  for  sale,  rental,  or  distribu- 
tion, is  hereby  declared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state,  in  the  manner  to  be  pre- 
scribed by  law";  and  also  that  **the  right  to  collect  rates  or 
compensation  for  the  use  of  water  supplied  to  any  county,  city 
and  county,  or  town,  or  the  inhabitants  thereof,  is  a  franchise, 
and  can  not  be  exercised  except  by  authority  of  and  in  the 
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manner  prescribed  by  law."  The  power  to  prescribe  the 
rates  at  which  water  devoted  to  public  use  shall  be  furnished 
is,  of  course,  a  necessary  incident  of  the  power  of  regulation 
possessed  by  the  state,  for  the  purpose,  among  others,  of  pre- 
venting discrimination  between  persons  entitled  to  the  benefit 
of  the  use,  and  insuring  to  such  persons  the  furnishing  of  the 
water  to  which  they  may  be  entitled  upon  fair  and  reasonable 
terms.  It  is  a  continuing  power  that  may  be  exercised  at 
any  time,  regardless  of  any  attempted  contract  existing  be- 
tween the  public  utility  and  a  consumer.  We  are  speaking, 
of  course,  with  reference  to  appropriation  of  water  and  con- 
tracts made  since  1879,  for  the  exigencies  of  this  case  require 
no  consideration  of  alleged  rights  of  an  earlier  date.  Any 
such  contract,  although  not  in  violation  of  any  existing  law 
or  regulation  when  made,  was  necessarily  made  subject  to  this 
continuing  power  of  the  state  to  so  aflfect  it,  just  as  much  so 
as  if  the  contract  had  contained  a  provision  expressly  making 
it  so  subject.  No  preferential  right  as  to  rates  to  be  paid  for 
the  use  of  any  part  of  the  water  devoted  to  public  use  can  be 
80  created  by  contract  between  the  parties  as  to  be  immune 
from  such  regulation  by  the  state.  The  effect  of  the  provi- 
sions of  our  own  constitution  in  this  regard  is  so  exhaustively 
and  clearly  stated  in  Leavitt  v.  Lassen  Irr,  Co.,  157  Cal.  82, 
[29  L.  R.  A.  (N.  S.)  213,  106  Pac.  404],  where  our  earlier 
decisions  are  reviewed,  as  to  render  further  citation  or  dis- 
cussion unnecessary.  (See,  also,  Pinnei/  df  Boyle  Co.  v.  Los 
Angeles  Gas  etc,  Co,,  168  Cal.  12,  18,  [Ann.  Cas.  1915D,  471, 
L.  R.  A.  1915C,  282,  141  Pac.  620] ;  Southern  Pacific  Co.  v. 
Spring  Valley  Water  Co,,  173  Cal.  291,  [159  Pac.  865].)  The 
uniform  course  of  decision  of  the  United  States  supreme  court 
on  questions  similar  in  principle  precludes  any  claim  that  the 
exercise  by  the  state  of  the  power  to  thus  affect  such  an  exist- 
ing contract  as  that  here  involved  impairs  the  obligation  of  a 
contract  within  the  meaning  of  the  federal  constitution.  We 
are  speaking,  of  course,  of  a  situation  where  the  state  cannot 
be  held  as  matter  of  fact  to  have  surrendered  to  the  public 
utility  involved,  by  something  tantamount  to  a  contract  be- 
tween it  and  the  public  utility,  any  portion  of  this  regulatory 
power,  which  is  the  situation  here.  The  railroad  commission 
has  been  vested  by  the  state  with  this  power  of  regulation, 
and  the  contract  of  the  Thermal  Belt  company  cannot  be  held 
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to  prevent  th«  exercise  of  that  power  in  so  far  as  the  fixing 
of  the  rate  to  be  paid  by  it  is  concerned. 

The  Limoneira  Company  claim  to  be  served  with  the  two 
hundred  inches  free  of  charge  is,  to  our  minds,  equally  un- 
tenable, though  it  depends  on  facts  of  a  somewhat  different 
nature.  The  Limoneira  Company  is  the  successor  of  Mrs. 
Eamsey,  the  owner  of  the  lands  formerly  owned  by  her  and 
supplied  with  water  under  her  contract  of  lease,  and  also  the 
sole  stockholder  of  the  Farmers'  Ditch  Company.  It  is 
claimed  that  the  ownership  of  the  right  to  this  water  never 
passed  to  Schiappa  Pietra,  or  his  grantee,  the  Santa  Clara 
company,  but  remained  in  the  Farmers'  Ditch  company,  and 
that  all  that  the  Santa  Clara  company  acquired  in  connection 
therewith  was  its  obligation  to  divert  and  convey  its  water 
through  its  ditches  to  the  pumping  plant  and  there  deliver 
it  to  be  carried  to  the  lands  to  be  supplied.  This  claim  is 
based  on  the  attempted  reservation  in  the  deed  to  Schiappa 
Pietra,  to  which  we  have  already  referred,  and  the  covenants 
of  the  grantee  in  connection  therewith.  Save  and  except  for 
this  attempted  reservation,  the  deed  of  the  Farmers'  Ditch 
company  was  an  absolute  conveyance  of  all  its  water  and 
water  rights  and  claims  thereto,  in  and  to  the  waters  of  Santa 
Clara  Eiver  and  Santa  Paula  Creek,  their  branches,  sloughs, 
and  tributaries,  its  right  to  divert  water  therefrom,  its  right 
to  use,  own,  sell,  rent,  distribute,  etc.,  said  water  and  water 
rights,  its  works,  ditches,  etc.,  and  all  other  property  owned 
by  it;  in  other  words,  a  grant  of  its  whole  system  and  all 
property  and  rights  owned  by  it  in  connection  therewith, 
"excepting  and  reserving,"  only  "subject  to  the  terms,  cove- 
nants, and  conditions  herein  contained,  unto  the  party  of  the 
first  part,  its  successors  and  assigns  forever,  out  of  and  from 
the  water  and  water  rights  and  other  property  above  de- 
scribed such  a  quantity  of  water  of  the  waters  of  the  Santa 
Clara  River  that  when  the  same  shall  be  diverted  by  means 
of  the  dams  and  head  works  herein  mentioned  and  shall  be 
conducted  from  said  Santa  Clara  River  by  means  of  the  water 
ditch,  ditches,  conduits,  and  flumes  herein  mentioned  to  the 
pumping  station  situated  in  the  northwest  corner  of  subdivi- 
sion 18  of  the  Rancho  Santa  Paula  y  Saticoy,  and  hereinafter 
more  particularly  described,  it  shall  produce  or  measure  200 
inches  of  water  at  said  pumping  station,  and  the  right  to 
divert  said  amount  of  water  hereby  excepted  and  reserved 
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from  said  Santa  Clara  Biver;  also  excepting  and  reserving  a 
right  of  way  and  easement  in,  along,  and  through  the  water 
ditcli  and  dams,  head  works,  eonduits,  ditches,  and  flumes  and 
over  and  along  the  rights  of  way  above  described,  to  divert 
said  quantity  of  excepted  and  reserved  water  from  said 
Santa  Clara  River  and  to  convey  and  conduct  the  same  or 
any  part  thereof  from  said  point  of  diversion  to  said  pump- 
ing station,  together  with  a  right  of  way  and  easement  in 
said  ditches,  flumes,  and  conduits  herein  mentioned  for  con- 
veying whenever  necessary  the  waste  or  surplus  of  and  the 
waste  or  surplus  incident  to  the  handling  of  the  water  hereby 
excepted  and  reserved,  from  said  pumping  station  to  the 
place  where  the  main  ditch  or  conduit  of  the  water  system 
above  described  crosses  or  shall  cross  the  place  usually  called 
the  'Wheeler  Canyon'  or  'Todd  Baranca'; 

"The  party  of  the  first  part  does  for  itself,  its  successors 
and  assigns,  forever  hereby  covenant  and  agree  to  and  with 
the  party  of  the  second  part,  his  heirs  and  assigns  forever, 
that  the  200  inches  of  water  herein  excepted  and  reserved 
by  and  to  the  party  of  the  first  part  and  to  its  successors 
and  assigns  shall  and  may  be  used  and  sold,  leased  or  rented 
for  irrigation,  domestic  and  stock  purposes  and  for  other  law- 
ful uses  and  purposes  by  the  party  of  the  first  part,  its  suc- 
cessors and  assigns,  for  use  upon,  but  not  elsewhere  than  upon 
the  following  lands." 

Then  follows  a  description  of  what  are  known  as  the  Olive 
lands  and  certain  portions  of  the  Limoneira  Ranch.  Then 
follow  covenants  to  the  effect  that  the  grantee,  Schiappa 
Pietra,  shall  maintain  the  system  and  deliver  the  water,  and 
if  such  is  not  done  the  party  of  the  first  part,  the  grantor, 
may  do  so  at  the  expense  of  the  grantee. 

It  is  further  agreed  that  the  existence  of  the  contract  be- 
tween the  Farmers'  Ditch  Irrigating  Company  and  the  Ther- 
mal Belt  Water  Company,  of  the  first  day  of  September,  1903, 
be  recognized  and  that  all  rentals,  rights,  and  advantages  se- 
cured to  the  party  of  the  first  part  are  granted,  sold,  and 
assigned  and  transferred  to  the  party  of  the  second  part. 
The  party  of  the  second  part  undertakes  to  perform  the  ob- 
ligations of  the  party  of  the  first  part  to  the  Thermal  Belt 
Water  Company.  It  is  further  agreed  that  the  lease  of  the 
Farmers'  Ditch  Irrigating  Company  with  Clarise  H.  Ram- 
sey of  December  9, 1901,  expiring  on  the  ninth  day  of  Decern- 
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ber,  1911,  shall  continue  to  be  held,  and  the  burdens  and 
responsibilities  thereof  shall  continue  to  be  assumed  and 
borne  by  the  plarty  of  the  first  part.  And  the  party  of  the 
first  part  covenants  to  save  harmless  Schiappa  Pietra,  the 
party  of  the  second  part,  from  any  and  all  of  the  conditions 
and  provisions  contained  in  said  lease.  Apparently  the  con- 
sideration given  by  Schiappa  Pietra  for  the  transfer  was 
thirty-three  thousand  dollars,  the  obligations  assumed  by  him 
being  the  continued  delivery  of  the  water  and  the  payment 
of  the  thirty-three  thousand  dollars,  and  in  return  he  received 
the  rent  of  eight  hundred  dollars  per  year  from  the  water 
sold  to  the  Thermal  Belt  Water  Company  and  all  the  other 
water  of  the  system. 

On  the  fifteenth  day  of  April,  1905,  Schiappa  Pietra  con- 
veyed all  of  the  property  theretofore  acquired  from  the 
Farmers'  Ditch  Irrigating  Company  to  the  Santa  Clara 
Water  and  Irrigating  Company  for  the  sum  of  $33,995.  The 
same  reservation  was  made  in  this  conveyance  from  Schiappa 
Pietra  to  the  applicant  herein  as  was  made  in  the  conveyance 
to  Schiappa  Pietra. 

Upon  this,  Limoneira  Company,  now  the  sole  stockholder 
of  the  Farmers'  Ditch  company,  claims  to  be  entitled  to  the 
delivery  of  this  water  without  charge.  In  view  of  the  facts 
of  the  case,  as  we  have  heretofore  stated  them,  the  case  of 
Leavitt  V.  Lassen  Irr.  Co,,  157  Cal.  82,  [29  L.  B.  A.  (N.  S.) 
213,  106  Pac.  404],  appears  to  be  conclusive  against  the 
claim.  The  property  and  rights  attempted  to  be  reserved 
were  simply  a  part  of  property  devoted  wholly  to  public  use, 
an  inseparable  part  of  the  system  owned  by  the  grantor,  the 
Farmers'  Ditch  company,  exclusively  devoted  to  that  use. 
Certainly  the  instrument  of  conveyance  was  drawn  with  great 
care  and  ability  in  an  effort  to  carve  a  private  right  of  owner- 
ship  out  of  this  public  use  as  to  a  part  of  the  property  de- 
voted to  public  use,  for  the  benefit  of  the  Farmers'  Ditch 
company  and  its  then  sole  stockholder,  Mrs.  Ramsey.  The 
difficulty  is  that  such  a  thing  could  not  be  accomplished 
under  our  law  by  the  parties  to  this  transaction.  This  case 
can  not  be  distinguished  on  the  facts  from  Leavitt  v.  Lassen 
Irr.  Co.,  157  Cal.  82,  [29  L.  R.  A.  (N.  S.)  213,  106  Pac.  404]. 
There  Leavitt  granting  his  water  system  attempted  to  make 
a  reservation  of  the  right  to  take  water  for  the  irrigation  of 
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his  ranch.  Mr.  Justice  Henshaw  said  in  an  opinion  con- 
curred in  by  all  the  members  of  the  court  except  Chief  Jus- 
tice Beatty:  "Treating  Leavitt's  appropria'tion  as  being 
wholly  and  entirely  for  public  use  he,  the  owner  of  the  system, 
was  but  an  instrumentality  for  the  distribution  of  the  waters 
which  he  gathered  to  such  members  of  the  public  as  might 
apply  for  them  and  pay  to  him  the  legal  charge  for  the  ser- 
vice that  he  rendered.  As  the  agent  of  such  a  public  use  he 
had  no  power  whatever  to  reserve  to  himself  for  his  private 
purposes  any  part  of  this  water.  If  he  could  reserve  a  part, 
he  could  reserve  all,  and  thus,  by  his  ipse  dixit,  convert  a 
public  use  into  private  ownership,  or,  if  he  could  reserve  a 
part  for  himself,  he  could  with  equal  authority  give  away 
parts  of  the  supply  to  others,  and  by  this  method  destroy 
what  the  constitution  itself  has  declared  shall  forever  remain 
a  public  use."  And  again:  "If  .  .  .  the  facts  should  be  that 
he  did  not  make  such  private  appropriation,  his  attempted 
reservation  of  a  private  right  out  of  a  public  trust,  as  above 
stated,  would  be  futile  and  void."  In  the  case  at  bar  it  is 
clear  that  the  attempted  reservation  was  solely  for  the  pur- 
pose of  creating  a  private  right  for  the  lands  of  Mrs.  Ramsey, 
which  it  is  claimed  has  now  been  fully  accomplished.  The 
railroad  commission  had  full  support  in  the  record  for  its 
conclusion  that  the  attempted  reservation  was  futile  and  void, 
and  that  the  whole  property  passed  to  the  grantee. 

A  large  part  of  the  briefs  of  learned  counsel  for  petitioner 
is  devoted  to  discussion  of  a  claim  that  the  railroad  commis- 
sion was  without  jurisdiction  to  determine  any  question  as 
to  the  validity  of  petitioner's  asserted  rights  of  property  in 
regard  to  the  waters  claimed  by  them  in  good  faith.  In  view 
of  the  provisions  of  our  constitution  and  the  Public  Utilities 
Act,  and  our  decisions  thereunder,  we  do  not  see  how  it  can 
be  doubted  that  the  railroad  commission  had  the  power  to 
determine  for  the  purposes  of  the  exercise  of  its  jurisdiction 
to  regulate  a  public  utility  hy  the  fixing  of  rates,  subject  to 
such  power  of  review  as  is  possessed  by  this  court,  all  ques- 
tions of  fact  essential  to  the  proper  exercise  of  that  jurisdic- 
tion. And,  of  course,  as  said  in  Palermo  Land  &  Water  Co. 
V.  Railroad  Commission,  173  Cal.  380,  [160  Pac.  228], 
"wherever  a  court  or  board  is  authorized  to  act  upon  the 
existence  of  a  certain  state  of  facts,  it  has  jurisdiction  to 
determine  the   existence  or  nonexistence   of   the  requisite 


Digitized  by 


Google 


Jan.  1917.]        Suttman  v.  Supbbiob  Coubt.  243 

facts,"  and  "its  jurisdiction  cannot  be  affected  by  the  cir- 
cumstance that  these  facts  are  denied."  The  opinion  in  the 
case  just  cited  sufSciently  answers  the  claims  of  petitioner  in 
this  regard. 

We  find  in  the  briefs  no  other  objection  meriting  discus- 
sion. 

The  order  of  the  railroad  commission  is  affirmed. 

Henshaw,  J.,  Shaw,  J.,  Melvin,  J.,  Lorieran,  J.,  Sloss,  J., 
and  Lawlor,  J.,  concurred. 

Behearing  denied. 


[S.  r.  No.  8166.    In  Bank.— January  23,  1917.] 

JULIA  M.  SUTTMAN,  Petitioner,  v.  SUPERIOR  COURT 
OP  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
et  al..  Respondents. 

DivoBCE — Interlocutory  Degree — ^Vacation  ok  Modification  of. — ^The 
interlocutory  judgment  for  a  divorce  provided  for  by  section  131  of 
the  Civil  Code,  when  regularly  entered,  is  subject  to  be  modified  or 
vacated  only  in  some  way  provided  by  law  for  the  modification  or 
vacating  of  final  judgments,  as  by  appeal,  or  on  motion  for  a  new 
trial,  or  by  proceedings  under  section  473  of  the  Code  of  Civil 
Procedure. 

Id. — ^Jurisdiction  to  Vacate  Decree — ^Request  of  Party  in  Whose 
Favor  Judgment  is  Given — ^Want  of  Notice  to  Defendant. — 
Where  a  valid  interlocutory  judgment  for  divorce  has  been  regularly 
made  and  entered  upon  the  default  of  the  defendant,  the  court  has 
no  jurisdiction  tQ  vacate  it  at  the  request  of  the  plaintiff  in  whose 
favor  the  judgment  was  given,  without  any  notice  to  or  consent  of 
the  defendant. 

Id. — ^Defaulting  Defendant  may  Insist  upon  Integrity  of  Decree. — 
Eiven  if  an  order  so  attempting  to  vacate  the  interlocutory  decree  is 
not  void  on  its  face,  the  defendant,  notwithstanding  his  default,  has 
such  a  standing  in  the  action  as  entitles  him  to  insist  upon  the  in- 
tegrity of  the  decree,  and  to  move  to  vacate  the  order  under  the 
provisions  of  section  473  of  the  Code  of  Civil  Procedure. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
order  of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco.    John  J.  Van  Nostrand,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Jos.  L.  TaaflFe,  for  Petitioner. 

ANGELLOTTI,  C.  J.— This  is  an  application  for  a  writ 
of  review,  the  object  being  to  obtain  the  annulment  of  an 
order  of  the  superior  court,  purporting  to  vacate  a  previous 
order  which  purported  to  vacate  an  interlocutory  judgment 
previously  given  in  a  divorce  action,  declaring  the  plaintiff 
therein  to  be  entitled  to  a  divorce. 

The  action  was  one  in  which  defendant  husband  had  failed 
to  appear,  and  his  default  had  been  entered.  The  interlocu- 
tory judgment  was  regularly  given  and  entered.  Some  three 
months  thereafter  the  plaintiff  wife  asked  the  court  to  make 
its  order  setting  aside  the  interlocutory  judgment,  her  appli- 
cation stating  simply  that  she  ''is  desirous  of  setting  aside  the 
interlocutory  decree,"  etc.,  and  not  in  any  sense  being  an  ap- 
plication for  relief  under  section  473  of  the  Code  of  Civil 
Procedure.  On  October  26,  1916,  the  superior  court  made  its 
order  purporting  to. grant  the  application  and  to  vacate,  an- 
nul, and  set  aside  such  judgment.  All  this  was  done  without 
notice  to  or  consent  of  the  defendant  husband.  On  Decem- 
ber 23,  1916,  the  superior  court  made  an  order  on  the  appli- 
cation of  the  defendant  husband  vacating,  annulling,  and 
setting  aside  the  order  of  October  26,  1916.  The  last-named 
order  is  the  one  here  sought  to  be  reviewed. 

We  are  satisfied  that  the  order  of  October  26,  1916,  was 
in  excess  of  the  jurisdiction  of  the  court.  In  view  of  our 
statutory  provisions  the  interlocutory  judgment  provided  for 
by  section  131  of  the  Civil  Code,  is,  when  regularly  entered, 
subject  to  be  modified  or  vacated  only  in  some  way  provided 
by  law  for  the  modification  or  vacating  of  final  judgments. 
The  character  of  such  an  interlocutory  judgment  in  this  re- 
gard is  fully  shown  by  what  is  said  in  Claudius  v.  Melvin, 
146  Cal.  257,  [79  Pac.  897].  It  is  fibial  except  against  such 
attack  as  is  expressly  authorized  by  statute.  It  is  subject  to 
be  vacated  on  appeal,  or  on  motion  for  a  new  trial,  or  by  pro- 
ceedings under  section  473  of  the  Code  of  Civil  Procedure 
{Claudius  v.  Melvin,  146  Cal.  257,  [79  Pac.  897],  or  in  any 
other  way  that  may  be  expressly  authorized  for  the  review  of 
final  judgments.  There  is  no  statutory  provision  authorizing 
the  superior  court  to  vacate  a  valid  interlocutory  judgment 
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for  divorce  which  has  been  regularly  made  and  correctly 
entered  simply  because  one  of  the  parties  desires  it  to  be 
vacated,  even  though  that  party  be  the  one  in  whose  favor  the 
judgment  was  given.  It  is  expressly  provided  in  section  131 
of  the  Civil  Code,  that  ''after  the  entry  of  the  interlocutory 
judgment,  neither  party  shall  have  the  right  to  dismiss  the 
action  without  the  consent  of  the  other."  Pending  entry  of 
final  decree,  the  interlocutory  judgment  can  be  aflfected  only 
in  some  way  provided  by  statute  for  its  review,  and  with  the 
lapse  of  one  year  from  the  date  of  its  entry,  in  the  absence 
of  some  authorized  review,  either  party  becomes  entitled  to 
have  a  final  decree  entered  in  accord  with  its  terms.  (See 
Clavdii^  V.  MdviUy  supra,)  It  is  immaterial  in  this  connec- 
tion that  the  defendant  suffered  default. 

The  facts  stated  herein  are  fully  set  forth  in  the  petition  of 
the  wife  to  this  court  for  a  writ  of  review.  They  show  that 
the  order  of  October  26,  1916,  was  in  excess  of  the  jurisdiction 
of  the  superior  court.  Even  if  we  assume  that  such  order  is 
not  void  on  its  face,  void  in  the  light  of  such  record  as  is 
available  on  a  collateral  attack  thereon  (in  which  event  it 
could  be  vacated  at  any  time  by  the  court  on  its  own  motion — 
People  V.  Davis,  143  Cal.  673,  [77  Pac.  651]— nevertheless 
the  superior  court  undoubtedly  had  jurisdiction  to  entertain 
and  grant  the  application  of  the  defendant,  made  under  the 
provisions  of  section  473  of  the  Code  of  Civil  Procedure, 
within  six  months  after  such  order  was  made,  that  such  order 
be  vacated.  There  is  no  doubt  in  our  minds  that  in  view  of 
the  provisions  of  our  statute  such  defendant  had  such  stand- 
ing as  entitled  him,  notwithstanding  his  default,  to  insist  on 
the  integrity  of  the  interlocutory  decree  and  its  immunity 
from  such  action  as  was  attempted  by  the  order  of  October  26, 
1916. 

The  application  for  a  writ  of  i^eview  is  denied. 

Shaw,  J.y  Sloss,  J.y  Lorigan,  J.,  Melvin,  J.,  and  Lawlor,  J., 
concurred. 
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[L.  A.  No.  8878.  Department  Two.— January  23,  1917.] 

EDWARD  G.  EDMUNDS,  Respondent,  v.  ATCHISON, 
TOPEKA  AND  SANTA  PE  RAILWAY  COMPANY 
€t  al.,  Appellants. 

Evidence — Carbon  Copy  op  Letter  Forming  Part  op  Correspondence. 
Where  a  party  introduces  in  evidence  a  letter  from  his  adversary, 
which  was  apparently  in  answer  to  one  from  himself,  it  is  proper 
to  admit  without  previous  notice  and  demand  for  a  production  of 
the  original,  a  earbon  copy  of  the  letter  so  answered,  upon  proof 
of  its  being  a  correct  copy. 

Aoenot — Ratification  op  Agent's  Oppressive  Acts — Punitive  Dam- 
ages.— While  a  principal  may  ratify  and  approve  the  oppressive  acts 
of  his  agent,  and  the  failure  to  discharge  such  agent  may  be  evidence 
tending  to  show  ratification,  still  the  mere  omission  to  dispense  with 
the  services  of  the  offender,  standing  by  itself  and  unsupported  by 
any  other  circumstances  indicating  the  employer's  approval  of  his 
course,  is  never  suflScient  to  establish  ratification.  But  by  continu- 
ing the  wrongdoer  in  his  service  after  knowledge  or  opportunity  to 
learn  of  the  misconduct,  and  by  other  acts,  the  principal  may  become 
an  abettor  of  the  oppression  and  may  make  himself  liable  in  punitive 
damages. 

Id. — ^Assault  by  Agent—Opportunity  op  Bedressino  Wrong  as  Con- 
dition TO  Punitive  Damages. — In  an  action  against  a  principal  to 
recover  damages  for  an  assault  by  his  agent,  if  the  plaintiff  wishes 
to  charge  the  principal  with  vindictive  damages,  he  should  inform 
him  of  the  facts  before  commencing  the  action,  and  should  give  him 
an  opportunity  of  redressing  the  wrong.  The  mere  notification  of 
the  principal  of  the  claim  of  the  injured  person  is  not  enough. 
There  should  be,  in  addition  to  this,  time  and  opportunity  for  in- 
vestigation. 

Id.— Evidence — Opinion  as  ox)  Extent  op  Force  Used. — In  an  action 
against  a  railroad  company  to  recover  for  an  alleged  assault  by  its 
employee  jn  forcibly  ejecting  the  plaintiff  from  its  right  of  way,  a 
witness  may  not  testify  that  in  his  opinion  the  employee  used  more 
force  than  was  necessary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  and  from  an  order  refusing  a  new  trial.  Paul  W. 
Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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U.  T.  Clotfelter,  M.  W.  Reed,  RoUin  Laird,  and  A.  H.  Van 
Cott,  for  Appellants. 

R.  H.  Wilson,  M.  S.  Platz,  and  B.  B.  Drake,  for  Re- 
spondent. 

MELVIN,  J.— The  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company  (a  corporation)  appeals  from  the  judgment 
and  from  an  order  denying  its  motion  for  a  new  trial. 

The  plaintiff,  Edward  G.  Edmunds,  was  engaged  in  the 
business  of  selling  newspapers  in  the  city  of  Bakersfield.  He 
had  been  ordered  by  John  Lambert,  a  special  policeman  in 
the  employ  of  the  appellant  corporation,  not  to  offer  for  sale 
or  to  sell  papers  at  the  station  or  on  the  right  of  way  of  the 
company  in  Bakersfield.  The  oflScer,  on  the  theory  that  Ed- 
munds had  violated  this  order,  forcibly  ejected  him  from  the 
right  of  way.  Edmunds  brought  suit  for  damages  against 
Lambert  and  the  Atchison,  Topeka  and  Santa  Fe  Railway 
Company.  Later  the  complaint  was  dismissed  as  to  Lambert 
and  the  San  Joaquin  Valley  Railway  Company,  appellant's 
lessor,  was  substituted  as  a  party  defendant.  The  case  was 
tried  by  a  jury  and  a  verdict  for  four  thousand  dollars  as 
damages  was  returned  against  appellant  alone,  the  court  giv- 
ing judgment  accordingly. 

Appellant  insists  that  the  evidence  shows  without  contra- 
diction that  no  more  force  than  was  necessary  was  used  to 
eject  plaintiff  from  its  premises,  but  we  think  there  was  a 
substantial  conflict  of  testimony  regarding  the  amount  of 
force  used.  The  verdict  is  also  attacked  as  excessive  and 
several  other  reasons  are  urged  for  reversal,  but  we  need  not 
consider  all  of  these  in  detail,  as  we  must  reverse  the  judg- 
ment and  order  because  of  misdirection  to  the  jury. 

The  court  permitted  the  plaintiff  to  introduce  in  evidence, 
without  previous  notice  to  appellant  and  demand  for  a  pro- 
duction of  the  original,  a  carbon  copy  of  a  letter  written  and 
sent  by  plaintiff's  counsel  to  one  of  the  counsel  for  the  Santa 
Fe  company.  The  ruling  was  based  upon  the  fact  that  plain- 
tiff also  produced  a  letter  written  by  Mr.  Camp,  appellant's 
solicitor,  which  was  apparently  an  answer  to  one  written  by 
plaintiff's  counsel  who  testified  that  up  to  the  date  of  the 
receipt  of  Mr.  Camp's  communication  he  had  written  to  the 
company  but  one  letter,  of  the  body  of  which  the  offered 
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carbon  was  a  correct  copy.  The  ruling  was  proper  and  is 
supported  by  the  authority  of  Pratt  v.  Phelps,  23  Cal.  App. 
755-757,  [139  Pac.  906].  The  letter  from  plaintiff's  counsel 
to  a  representative  of  the  railway  company  was  dated  August 
12,  1911,  and  purported  to  be  a  description  of  the  attack 
upon  Mr.  Edmunds  by  the  special  police  officer.  It  gave  the 
date  of  the  occurrence  as  August  9th.  It  is  not  necessary  to 
produce  the  letter  in  its  entirety.  Suffice  it  to  say  that  it 
graphically  described  an  attack  by  a  powerful  man  upon  one 
who  was  physically  his  inferior  and  who  was  suffering  from 
the  results  of  a  railroad  accident.  There  was  a  denial  that 
at  the  time  of  the  occurrence  Mr.  Edmunds  was  selling  papers 
on  the  company's  property.  The  letter  also  contained  the 
following  language: 

*'For  these  injuries  and  indignities  we  expect  the  company 
to  stand  responsible.  .  .  . 

**In  the  utmost  good  part  we  are  laying  this  matter  before 
you  just  as  it  is.  If  you  think  you  can  defeat  us  with  these 
facts  satisfactorily  proven,  we  cannot  agree.  Otherwise,  we 
hope  to  arrive  at  an  adjustment  and  speedy  settlement." 

Mr.  Camp's  reply,  which  was  very  brief,  was  as  follows: 
"Mr.  R.  H.  Wilson, 

"Attorney  at  Law,  Fish  Building,  Bakersfield,  CaL 

"Dear  Sir:  Yours  of  the  12th  inst.  addressed  to  the  legal 
department,  has  reached  my  hands.  I  am  making  some  in- 
vestigation in  regard  to  the  matter,  but  as  Mr.  Lambert,  the 
special  oflScer,  is  away  on  a  short  vacation,  I  shall  hardly  be 
able  to  get  his  side  of  the  story  before  the  first  of  September. 
I  am  assured  that  there  is  another  and  very  different  side  to 
the  story  and  I  certainly  hope  that  Mr.  Edmunds  wiU  not 
attempt  to  sell  papers  on  our  premises  where  he  has  been 
forbidden  to  peddle  them,  and  I  assure  you  that  all  necessary 
force  will  be  used  at  any  time  to  prevent  the  forbidden 
action.  Yours  truly, 

"E.  W.  Camp,  Solicitor." 

This  correspondence  is  very  important  in  view  of  certain 
instructions  given  by  the  court.  The  jurors  were  instructed 
that  if  Lambert  acted  with  oppression  or  malice  toward  plain- 
tiff with  the  approval  or  ratification  of  his  employer,  the 
Atchison,  Topeka  and  Santa  Fe  Railway  Company,  they 
might  give,  in  addition  to  actual  damages,  an  award  of  smart 
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money  or  punitive  damages.  They  were  also  instructed  as 
follows : 

**If  you  believe  from  the  evidence  that  John  Lambert, 
while  acting  as  the  servant  of  the  defendant  Atchison,  To- 
peka  and  Santa  Fe  Railway  Company,  in  the  general  scope 
of  his  employment,  used  oppression  or  malice  in  the  alleged 
assault  upon  plaintiff  at  the  time  and  place  alleged  in  his 
complaint,  and  that  the  attention  of  defendant  was  called 
to  such  oppressive  or  malicious  assault  and  that  it  had  the 
means  of  verifying  the  truth  of  such  charge  and  thereafter 
retained  said  John  Lambert  in  its  employ,  then  you  are  in- 
structed that  said  defendant  ratified  the  act  of  said  Lambert 
and  it  is  liable  to  plaintiff  in  punitive  damages  by  way  of 
example  in  addition  to  any  actual  damage  that  you  may  find 
plaintiff  has  suffered." 

This. instruction  was  not  justified  by  the  evidence,  nor  is  it 
a  correct  statement  of  the  law.  It  is  undoubtedly  true  that 
a  principal  may  ratify  and  approve  the  oppressive  acts  of  an 
agent  and  that  failure  to  discharge  such  agent  may  be  evi- 
dence tending  to  show  ratification,  but  the  omission  to  dis- 
pense with  the  services  of  the  offender,  standing  by  itself  and 
unsupported  by  any  other  circumstances  indicating  the  em- 
ployer's approval  of  his  course,  is  never  suflScient  to  estab- 
lish ratification.  By  continuing  the  wrongdoer  in  his  service 
after  knowledge  or  opportunity  to  learn  of  the  misconduct 
and  by  other  acts,  the  principal  may  become  an  abettor  of 
the  oppression  and  may  make  himself  liable  in  punitive 
damages.  In  this  case  the  evidence  shows  that  upon  receipt 
of  the  letter  from  plaintiff's  representative  the  railroad  com- 
pany's solicitor  promptly  promised  a  thorough  investigation 
of  the  matter  upon  the  return  of  the  police  ofiicer  from  his 
vacation.  It  is  not  shown  that  after  the  offer  to  treat  with 
the  railroad  company  for  the  purpose  of  reaching  an  adjust- 
ment of  Mr.  Edmund's  claim  out  of  court  any  other  negotia- 
tion was  had  between  the  parties  prior  to  the  commencement 
of  the  action,  which,  according  to  counsel  for  appellant,  was 
some  ten  days  prior  to  September  1st,  the  date  mentioned  by 
Mr.  Camp  as  the  probable  time  of  Lambert's  return.  The 
record  does  not  show  definitely  the  time  of  the  filing  of  either 
complaint,  but  certain  it  is  that  plaintiff  did  not  show  an 
opportunity  on  the  part  of  the  employer  to  investigate  its 
agent's  acts  and  its  subsequent  conduct  by  which  that  corpo- 
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ration  approved  his  deeds  of  oppression,  if  any  were  com- 
mitted. No  proofs  were  furnished,  so  far  as  the  record 
shows,  nor  were  the  names  of  the  many  alleged  witnesses 
given  to  Mr.  Camp  or  to  any  other  representative  of  the  rail- 
road company.  Under  these  circumstances  the  failure  to  dis- 
charge the  special  officer  was  not  even  an  element  of  proof  of 
an  approbation,  indorsement,  or  ratification  of  his  acts.  If  a 
plaintiff  in  a  case  such  as  this  wishes  to  charge  a  principal 
with  vindictive  damages,  he  should  inform  the  principal  of 
the  facts  before  commencing  the  action  and  should  give  him 
an  opportunity  of  redressing  the  wrong.  The  mere  notifica- 
tion of  the  principal  of  the  claim  of  the  injured  person  is  not 
enough.  There  should  be,  in  addition  to  this,  time  and 
opportunity  for  investigation.  {Foley  v.  Martin,  142  Cal. 
256-264,  [100  Am.  St.  Rep.  123,  71  Pac.  165,  75  Pac.  842].) 
The  instruction  was  obviously  very  injurious  to  appellant. 
The  verdict  was  not  segregated  into  items  of  punitive  and 
other  damages,  but  in  view  of  the  admitted  fact  that  plain- 
tiff was  incapacitated  for  his  usual  work  only  a  few  hours 
following  the  alleged  brutality  of  the  policeman,  there  can 
be  small  doubt  that  at  least  a  portion  of  the  verdict  of  four 
thousand  dollars  was  intended  by  the  jury  as  punishment  for 
the  wrong  which  the  jurors  believed  had  been  inflicted  upon 
plaintiff. 

In  view  of  the  possibility  of  another  trial,  we  need  only  re- 
view one  other  alleged  error.  One  of  the  witnesses  was  per- 
mitted to  testify  that  in  his  opinion  Mr.  Lambert  used  more 
force  than  was  necessary.  This  was  error  which  will  doubt- 
less not  occur  at  another  trial.  One  of  the  issues  before  the 
jury  was  whether  or  not  the  oflScer  was  using  more  vigorous 
measures  than  were  necessary  to  eject  plaintiff  from  the 
premises.  It  was  error  to  permit  the  witness  to  submit  his 
opinion  on  this  subject.  (Raynor  v.  Wilmington  etc,  Ry. 
Co,,  129  N.  C.  195,  [39  S.  E.  821] ;  Zube  v.  Weber,  67  Mich. 
54,  [34  N.  W.  264] ;  Kendall  v.  Umberg,  69  lU,  358.) 

The  judgment  and  order  are  reversed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[fik  F.  No.  7140.    Department  One.— January  24,  1917.] 

PACIFIC  PORTLAND  CEMENT  COMPANY  (a  Corporar 
tion),  Appellant,  v.  E.  W.  HOPKINS,  Respondent. 

Mbohanig's  Lien — Law  Prior  to  Amendment  op  1911 — ^Pleading  Oon- 
TBACT — Findings. — Li  an  action  to  f  oreelose  a  mechanic's  lien,  under 
the  statute  as  it  existed  prior  to  the  amendments  of  1911  to  sections 
1183  et  seq.  of  the  Code  of  Civil  Procedure,  it  is  sufficient  to  allege 
and  find  that  a  contract  for  the  erection  of  the  building  was  made 
between  the  owner  and  the  contractor,  without  a  specific  averment  or 
finding  that  such  contract  was  "subscribed  by  the  parties  thereto." 
In  the  absence  of  proof,  it  will  not  be  presumed  that  the  contract 
was  void  for  want  of  filing  or  for  any  other  reason. 

Id. — Oomflaint  Based  on  Theory  of  Valid  Contract — ^Appeal. — 
Where  the  complaint  by  a  materialman  to  foreclose  a  mechanic's  lien 
was  prepared  upon  the  theory  that  there  was  a  valid  contract  be- 
tween the  owner  and  the  contractor,  and  the  answer  proceeded  upon 
the  same  basis,  and  the  findings  in  favor  of  the  owner  determined  the 
Tights  of  the  parties  in  view  of  the  making  and  recording  of  a  valid 
contract,  the  plaintiff  cannot  on  appeal  abandon  that  theory  and  de- 
mand a  reversal  upon  the  ground  that  the  defendant  did  not  plead, 
and  the  court  did  not  find,  with  sufficient  particularity,  the  exist- 
ence of  the  conditions  which  the  plaintiff  had  asserted  as  the  founda- 
tion of  his  rights. 

Id.— Payments  on  Contract  Price— Findings.— A  finding  that  at  the 
time  of  the  abandonment  of  the  contract  the  contractor  had  received 
from  the  owner,  "under  the  terms  of  the  contract,"  a  specified  sum 
of  money,  and  that  the  owner  had  fully  performed  everything  agreed 
to  be  done  "hj  virtue  of  the  terms  of  the  contract  between  himself 
and  the  contractor,  and  in  strict  conformity  with  the  terms  thereof," 
is,  at  least  prima  facie,  a  statement  that  the  payments  were  made 
at  the  times  when  they  should  have  been  made  under  the  contract. 

Id. — Constitutional  Law— Limitation  on  Recovery  by  Lienor. — The 
legislature  had  the  power,  notwithstanding  the  constitutional  provi- 
sion giving  a  lien  on  property  upon  which  labor  is  bestowed  or  mate- 
rials furnished,  to  limit  the  lien  claimant's  recovery  to  the  contract 
price,  and  to  fix  the  portion  of  the  contract  price  applicable  to  the 
payment  of  liens,  upon  abandonment  by  the  contractor,  in  accord- 
ance with  the  rule  laid  down  in  section  1200  of  the  Code  of  Civil 
Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  SaUi  Francisco.  Prank  J^  Murasky, 
Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Morrison,  Dunne  &  Brobeck,  for  Appellant. 
McQraw  &  Barry,  and  Hartley  F.  Peart,  for  Respondent 

SLOSS,  J. — ^Action  to  foreclose  a  mechanic's  lien.  Plain- 
tiflf  appeals,  on  the  judgment-roll  alone,  from  a  judgment 
in  favor  of  the  defendant  owner. 

The  transaction  involved  took  place  in  1909,  and  our  dis- 
cussion has  reference  to  the  mechanic's  lien  law  as  it  read 
prior  to  the  amendments  of  1911  to  sections  1183  et  seq.  of 
the  Code  of  Civil  Procedure.  By  its  complaint  the  plaintiff 
sought  to  enforce  a  lien  for  $1,535.10,  the  unpaid  balance  of 
the  value  of  certain  cement  furnished  by  it  U>  Webster-Mace 
Construction  Company  for  use  in,  and  used  in,  a  building 
being  erected  by  said  Webster-Mace  Company,  as  contractor, 
for  E.  W.  Hopkins,  as  owner.  The  plaintiff  alleged  the  mak- 
ing and  filing  for  record  of  a  contract  between  Hopkins  and 
the  Webster-Mace  company,  and  the  abandonment  of  the  con- 
tract and  work  thereunder  by  the  contractor  after  partial 
performance  on  its  part.  The  complaint  sought  to  make  a 
case  under  section  1200  of  the  Code  of  Civil  Procedure,  alleg- 
ing that  the  value  of  the  work  and  materials  at  the  time  of 
abandonment,  measured  by  the  rule  of  section  1200,  exceeded 
the  sums  theretofore  paid  by  the  owner  under  the  contract 
to  a  sufficient  extent  to  cover  plaintiff's  claim.  The  defend- 
ant Hopkins,  in  his  answer,  alleged  that  he  had,  at  the  time 
of  abandonment,  paid  the  contractor  more  than  the  value  of 
the  work  and  materials  then  done  and  furnished.  He  did  not 
deny  the  allegation  of  the  complaint  that  he  had  made  a  con- 
tract with  the  Webster-Mace  Company  for  the  construction 
of  the  building.  On  the  contrary,  he  alleged  affirmatively 
that  such  contract  had  been  made  in  writing,  that  it  had 
been  filed  in  the  office  of  the  county  recorder,  and  that  the 
contractor  had  thereafter  commenced  construction  under  the 
contract. 

The  court  found  that  the  plaintiff  had  furnished  the  ce- 
ment as  alleged  by  it,  and  that  the  sum  of  $1,348.65  was  due 
it  from  the  contractor  and  had  not  been  paid.  With  regard 
to  the  contract  between  Hopkins  and  the  contractor,  the  com- 
mencement and  abandonment  of  the  work  and  the  value  of 
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the  work  and  materials  already  done  and  furnished,  estimated 
by  the  standard  of  the  whole  contract  price,  the  findings 
follow  the  allegations  of  the  answer.  It  was  further  found 
that  at  the  time  of  the  abandonment,  the  contractor  had  re- 
ceived from  Hopkins  under  the  terms  of  the  contract  the 
sum  of  $30,643.95,  a  sum  in  excess  of  the  value  of  the  work 
and  materials  already  done  and  furnished.  There  was  a  find- 
ing, in  accord  with  the  averments  of  the  answer,  that  Hop- 
kins had  fully  complied  with  all  of  the  terms  of  the  contract 
on  his  part.  As  a  conclusion  of  law  the  court  found  that 
there  was  no  fund  in  the  possession  of  Hopkins  applicable 
to  the  payment  of  plaintiff's  alleged  lien,  and  that  defendant 
Hopkins  was  entitled  to  judgment  for  his  costs.  Judgment 
was  entered  accordingly. 

The  appellant's  first  contention  is  that  the  findings  are 
defective  in  that  they  do  not  show  that  the  contract  between 
Hopkins  and  Webster-Mace  Construction  Company  complied, 
with  all  of  the  requirements  of  section  1183  of  the  Code  of 
Civil  Procedure,  as  that  section  read  at  the  time  of  the  mak- 
ing of  such  contract.  It  is  argued  that  neither  the  defend- 
ant's answer  nor  the  findings  show  that  the  contract  was 
** subscribed  by  the  parties  thereto,"  or  that  it  set  forth  "the 
names  of  all  the  parties  to  the  contract,  a  description  of  the 
property  to  be  affected  thereby,  together  with  a  statement 
of  the  general  character  of  the  work  to  be  done,  the  total 
amount  to  be  paid  thereunder,  and  the  amounts  of  all  partial 
payments,  together  with  the  times  when  such  payments  shall 
be  due  and  payable."  It  may  be  remarked,  in  passing,  that 
the  only  one  of  these  requirements  applicable  was  that  the 
contract  be  subscribed  by  the  parties.  The  other  matters 
were  demanded  by  the  section  only  when  a  memorandum  was 
filed  in  place  of  the  contract  itself.  (STiell  v.  Bradbury,  139 
Cal.  379,  [73  Pac.  150].)  But,  apart  from  this,  a  party,  in 
pleading  a  contract,  is  not  called  upon  to  negative  the  exist- 
ence of  every  circumstance  which  might  invalidate  the  con- 
tract. And  the  findings  may  follow  the  form  of  the  plead- 
ings. This  is  the  settled  rule  with  respect  to  allegations  and 
findings  of  contracts  within  the  statute  of  frauds.  A  finding 
that  the  contract  was  made  imports  that  it  was  made  in  writ- 
ing. (McDonald  v.  Mission  View  Homestead  Assn.,  51  Cal. 
210;  Emerson  v.  Bergin,  76  Cal.  197,  [76  Pac.  197] ;  McCann 
V.  Penme,  100  Cal.  547,  [35  Pac.  158] ;  Toakam  v.  Kingery^ 
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126  Cal.  30,  [58  Pac.  324].)  So  where  the  pleadings  and  the 
findings  in  an  action  to  foreclose  a  mechanic's  lien  declare, 
as  they  do  here,  that  a  contract  was  made.  *'It  will  not  be 
presumed  in  such  case  without  proof  that  the  contract  was 
void  for  want  of  filing  or  for  any  other  reason.*'  {First  Nat 
Bank  v.  Ferris  Irr.  Dist,  107  Cal.  55,  65,  [40  Pac.  45].) 

But,  even  if  there  were  a  defect  in  the  manner  of  pleading 
and  finding  the  contract,  the  appellant  is  in  no  position  to 
make  the  point.  The  mechanic's  lien  law  contemplated  two 
alternative  situations  in  foreclosure  suits  by  laborers,  ma- 
terialmen, and  subcontractors.  Where  there  was  a  valid  con- 
tract for  the  construction  of  a  building,  the  liens  of  those 
claiming  under  the  contractor  were  measured  by  the  contract 
price,  or  so  much  thereof  as  had  not  been  duly  paid  to  the 
contractor.  Where  there  was  no  contract,  or  the  attempt  to 
make  a  contract  had  failed  for  want  of  compliance  with  the 
provisions  of  the  code,  persons  furnishing  labor  or  materials 
had  a  lien  for  the  value  thereof,  irrespective  of  the  relations 
between  the  owner  and  the  contractor.  It  was  for  the  lien- 
claimant  to  show  by  his  complaint  whether  he  was  asserting 
a  right  against  the  unpaid  part  of  the  contract  price  due  from 
owner  to  contractor,  or  was  seeking  recovery  for  labor  and 
materials  **  deemed  to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner,"  in  the  absence  of  a  valid 
contract.  "In  an  action  to  enforce  the  lien  of  a  mechanic 
or  materialman,  the  complaint  must  show,  either  that  the 
building  was  constructed  under  a  valid  statutory  contract, 
or  that  it  was  not ;  and  a  complaint  upon  the  one  theory  will 
not  warrant  a  judgment  rendered  upon  the  other."  (Feed 
V.  Norton,  99  Cal.  617,  620,  [33  Pac.  333].)  The  complaint 
in  this  action  was  prepared  upon  the  theory  that  there  was 
a  valid  contract  between  Hopkins  and  Webster-Mace  Con- 
struction Company.  It  alleged  the  making  of  a  contract, 
the  filing  thereof,  and  the  commencement  of  work  thereafter. 
The  allegations  with  reference  to  the  value  of  the  work  and 
labor  done  and  materials  furnished  at  the  time  of  abandon- 
ment, and  payments  theretofore  made  by  the  owner,  were 
useful  only  for  the  purpose  of  showing  the  portion  of  the 
contract  price  applicable  to  payment  of  liens  under  section 
1200  of  the  Code  of  Civil  Procedure.  These  averments  had  no 
relevancy  or  purpose  unless  there  was  a  valid  contract.  The 
answer  proceeded  upon  the  same  basis,  and  the  findings  de- 
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termined  the  rights  of  the  parties  in  view  of  the  making 
and  recording  of  a  valid  contract.  The  appellant  cannot 
now  abandon  the  theory  upon  which  it  began  its  action,  and 
demand  a  reversal  upon  the  ground  that  the  defendant  did 
not  plead,  and  the  court  did  not  find,  with  sufficient  particu- 
larity the  existence  of  the  very  conditions  which  the  plaintiff 
had  asserted  as  the  foundation  of  its  rights. 

The  appellant  objects,  further,  that  the  findings  do  not 
show  that  the  payments  made  by  the  respondent  to  the  con- 
tractor were  due  at  the  time  they  were  made.  There  is  noth- 
ing in  the  pleadings  to  suggest  that  plaintiff  was  claim- 
ing any  rights  by  virtue  of  premature  payments.  But  even 
if  the  issue  were  present,  the  findings  would  be  sufficient  to 
meet  it.  The  court  found  that  at  the  time  of  the  abandon- 
ment the  contractor  had  received  from  Hopkins  ''under  the 
terms  of  said  contract"  the  sum  of  $30,643.95;  also  that  the 
defendant  Hopkins  had  on  his  part  fully  performed  every- 
thing agreed  to  be  done  or  performed  **by  virtue  of  the  terms 
of  the  contract  between  himself  and  Webster-Mace  Con- 
struction Company,  and  in  strict  conformity  with  the  terms 
thereof."  This  is,  at  least  prima  facie,  a  statement  that  the 
payments  were  made  at  the  times  when  they  should  have  been 
made  under  the  contract. 

The  final  point  made  is  that,  since  the  constitution  gives 
a  lien  on  property  upon  which  labor  is  bestowed  or  materials 
furnished  (Const.,  art.  XX,  sec.  15),  the  legislature  has  no 
power  to  enact  a  statute  which  shall  limit  the  lien- claimant's 
recovery  to  the  unpaid  portion  of  the  contract  price.  What- 
ever might  be  thought  of  this  as  an  original  question,  it  is  no 
longer  open  or  debatable  in  this  court.  In  the  recent  case  of 
Roystons  Co.  v.  Darling,  171  Cal.  526,  [154  Pac.  15],  we  re- 
viewed the  long  line  of  decisions  which  had  established,  in 
this  state,  the  soundness  of  the  rule  that  **if  there  is  a  valid 
contract,  the  contract  price  measures  the  limit  of  the  amount 
of  the  liens  which  can  be  acquired  against  the  property  by 
laborers  and  materialmen."  In  the  present  case,  the  portion 
of  the  contract  price  applicable  to  the  payment  of  liens  was 
fixed  in  accordance  with  the  rule  laid  down  in  section  1200 
of  the  Code  of  Civil  Procedure.  That  the  specific  method 
provided  by  this  section  is  not  in  conflict  with  the  constitu- 
tion was  expressly  decided  in  Hoffman-Marks  Co.  v.  Spires, 
154   Cal.    Ill,    115,    [97    Pac.    152].    The    findings    show 
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that  there  was  no  unpaid  portion  of  the  contract  price  appli- 
cable to  the  payment  of  claimants  who  had  furnished  labor  or 
materials  to  the  original  contractor.  The  conclusion  of  law 
that  the  defendant  was  entitled  to  judgment  necessarilj  fol- 
lows. 
The  judgment  is  affirmed 

ShaWy  J.^  and  Lawlor,  J.,  concurred. 


[Sac.  No.  2581.  In  Bank.— January  24,  1917.] 

HAERT  J.  GRAY,  Respondent,  v.  E.  J.  COTTON  et  al., 
Defendants;  H.  D.  ROWE,  Appellant. 

Appeal— Order  Denyino  New  Trial. — Since  the  amendment  of  1915  to 
flection  963  of  the  Code  of  Civil  Procedure,  no  appeal  lies  from  an 
order  denying  a  motion  for  new  triaL 

Id. — Judgment  Against  Surety  on  Stay  Bond— Motion  fob  Judgment 
— Only  Question  op  Law  Involved. — A  judgment  against  a  surety 
on  an  undertaking  given  in  pursuance  of  section  942  of  the  Code  of 
Civil  Procedure  for  the  stay  of  execution  upon  an  appeal  from  a 
money  judgment,  entered  on  motion  of  the  respondent  after  the 
affirmance  of  the  judgment  appealed  from,  only  involves  the  decision 
of  the  question  of  law,  whether  or  not,  upon  the  records  and  files  in 
the  case,  the  respondent  is  entitled  to  the  judgment  against  the 
surety. 

Id, — ^New  Trial  of  Proceeding  Against  Surety  not  Allowed. — ^The 
surety  is  not  entitled  to  a  new  trial  of  the  proceeding  by  which  the 
judgment  against  him  was  given,  and  the  pendency  of  his  attempted 
motion  therefor  did  not  extend  the  time  for  taking  an  appeal  from 
the  judgment  against  him  beyond  the  sixty  days  allowed  by  section 
939  of  the  Code  of  Civil  Procedure. 

Id. — ^New  Trials  not  Applicable  to  Motions. — The  provisions  of  the 
Code  of  Civil  Procedure  authorizing  new  trials,  refers  to  the  trials 
and  decisions  of  the  issues  of  fact  in  civil  actions  and  proceedings, 
raised  by  ordinary  pleadings,  and  has  no  reference  to  decisions  of 
questions  of  fact  on  motions.  A  new  trial  does  not  lie  to  secure  the 
re-examination  of  the  decision  of  a  motion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento  County,  and  from  an  order  refusing  a  new  triaL  Peter 
J.  Shields,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court, 
Ostrander,  Clark  &  Carey,  for  Appellant. 
Butler  &  Swisler,  for  Respondent. 

SHAW,  J.— In  this  case  on  May  8,  1916,  judgment  was 
entered,  on  motion  of  the  plaintiff,  against  H.  D.  Bowe  as 
surety  in  an  undertaking  given  by  him  on  behalf  of  the  de- 
fendants for  the  stay  of  execution  upon  an  appeal  taken  by 
said  defendants  from  a  judgment  against  them  for  $7,443.70, 
made  up  of  several  items  set  forth  in  separate  counts  of  the 
complaint.  That  appeal  was  successful  only  with  respect  to 
the  first  count.  As  to  that  item  the  judgment  was  reversed. 
As  to  the  other  items  it  was,  in  effect,  aflBrmed,  and  the  cause 
was  remanded  with  directions  to  the  court  below  to  enter 
judgment  therefor  against  the  defendants  in  favor  of  the 
plaintiff.     {Gray  v.  Cotton,  166  Cal.  130,  [134  Pac.  1145].) 

Upon  the  entry  of  this  judgment  against  him  on  the  motion 
as  aforesaid,  Bowe  filed  a  notice  of  intention  to  move  for  a 
new  trial  of  the  motion.  This  proceeding  was  decided  by  the 
court  below  on  July  29,  1916,  the  court  denying  said  motion. 
Eowe  filed  notices  of  appeal  both  from  the  judgment  and 
from  the  order  denying  his  motion  for  a  new  trial.  The  re- 
spondent now  moves  to  dismiss  both  appeals. 

1.  The  amendment  of  1915  to  section  963  of  the  Code  of 
Civil  Procedure  [Stats.  1915,  p.  209],  does  not  allow  an  ap- 
peal from  an  order  denying  a  motion  for  new  trial.  So  far 
as  that  appeal  is  concerned  it  is  immaterial  whether  a  motion 
for  new  trial  would  lie  in  the  case  of  such  a  judgment  or  not. 
The  appeal  is  unauthorized  and  must  be  dismissed. 

2.  The  notice  of  appeal  from  the  judgment  was  filed  on 
August  4,  1916,  more  than  sixty  days  after  the  entry  of  the 
judgment.  It  was  too  late  unless  it  is  saved  by  the  clauses 
allowing  an  appeal  to  be  taken  within  thirty  days  after  the 
termination  in  the  trial  court  of  proceedings  on  motion  for 
new  trial.  (Sees.  939  and  941b.)  If  the  court  below  had 
power  to  grant  a  new  trial  of  the  proceeding  by  which  the 
judgment  against  Rowe  was  given,  the  appeal  from  the  judg- 
ment would  be  in  time. 

Under  section  942  of  the  Code  of  Civil  Procedure  an  under- 
taking for  the  stay  of  execution  upon  an  appeal  from  a  money 
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judgment  must  stipulate  that  if  the  judgment  appealed  from, 
or  any  part  thereof,  be  aflSrmed,  and  the  appellant  fails  to 
make  payment  thereof  within  thirty  days  after  the  filing  of 
the  remittitwr  in  the  court  below,  *' judgment  may  be  entered 
on  motion  of  the  respondent  in  his  favor  against  the  sureties 
for  such  amount."  The  undertaking  executed  by  Rowe  con- 
tained this  stipulation.  The  judgment  in  question  was  en- 
tered on  motion  as  provided  in  said  section  and  in  said  under- 
taking. 

By  signing  the  undertaking  on  appeal  the  surety,  Rowe, 
consented  that  judgment  should  be  entered  against  him  on 
motion  for  the  amount  as  to  which  the  judgment  appealed 
from  should  be  aflBrmed,  and  waived  notice  thereof.  No 
notice  to  him  of  the  making  of  the  motion  was  necessary. 
{Meredith  v.  Santa  Clara  Mining  Assn,,  60  Cal.  621 ;  Mowry  v. 
Eeney,  86  Cal.  471,  477,  [25  Pac.  17];  Levy  v.  Magnolia 
Lodge,  110  Cal.  297,  309,  [42  Pac.  887] ;  Hawley  v.  Gray  Bros, 
etc,  Co.,  127  Cal.  560,  [60  Pac.  437].)  The  records  and  files 
in  the  case  were  before  the  court  for  the  purposes  of  the 
motion.  Formal  introduction  thereof  in  evidence  was  un- 
necessary. The  court  had  to  decide,  and  in  this  case  did  in 
fact  decide,  only  the  question  of  law,  whether  or  not,  upon 
the  facts  appearing  in  these  documents,  the  plaintiff  was  en- 
titled to  the  judgment  against  the  surety.  {Meredith  v.  Santa 
Clara  Mining  Assn.,  60  Cal.  621.) 

The  provisions  of  the  code  allowing  a  new  trial  to  be  ordered 
(Code  Civ.  Proc,  sees.  656-660)  follow  immediately  the  pro- 
visions for  the  framing  of  issues,  the  trial  and  the  decision 
of  civil  actions.  *'A  new  trial  is  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury, 
court,  or  referee.*'  (Sec.  656.)  This  refers,  of  course,  to  the 
trials  and  decisions  of  the  issues  of  fact  in  the  civil  actions 
and  proceedings  embraced  in  the  preceding  code  provisions, 
issues  raised  by  ordinary  pleadings,  and  it  has  no  reference 
to  decisions  of  questions  of  fact  on  motions.  It  is  well  settled 
that  proceedings  for  new  trial  do  not  lie  to  secure  the  re-exami- 
nation of  the  decision  of  a  motion.  {Harper  v.  HUdreth,  99 
Cal.  265,  270,  [33  Pac.  1103] ;  Doyle  v.  Republican  Life  Ins. 
Co.,  125  Cal.  15,  [57  Pac.  667] ;  Estate  of  Heywood,  154  Cal. 
312,  [97  Pac.  825].) 

It  follows  that  the  attempt  to  obtain  a  new  trial  was  un- 
authorized, and  that  the  pendency  and  decision  thereof  did 
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not  extend  the  time  for  taking  the  appeal  beyond  the  sixty 
days  allowed  where  no  motion  for  a  new  trial  is  instituted. 
The  appeals  are  dismissed. 

Henshaw,  J.,  Sloss,  J.,  Lorigan,  J.,  Melvin,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 


[S.  F.  No.  Wl%.    In  Bank.— January  24,  1917.] 

W.  P.  BOARDMAN  COMPANY  (a  Corporation),  Appellant, 
V.  THOMAS  D.  FETCH,  Respondent. 

Kasteb  and  Servant — Employment  or  Manages  of  Gas  Company — 
Compensation — Consteuction  of  Contract. — A  contract  between 
a  gas  company  and  an  individnal  employed  to  manage  its  property 
for  a  period  of  five  years,  providing  that  such  employee  should 
receive  for  his  services  the  sum  of  $250  per  month,  and  that  in  the 
event  the  plant  was  sold  during  the  five  years,  he  should  receive,  in 
addition  to  such  salary,  six  per  cent  of  the  profits  obtained  on  the 
sale,  is  not  terminated  as  to  the  salary  by  the  sale  of  the  property 
within  the  five  years. 

Contract — ^Compensation  of  Manager  of  Gas  Corporation — Sale  of 
Property  —  Effect  upon  Compensation  —  Construction  of  Con- 
tract.— In  this  action,  brought  by  a  gas  corporation  to  reform  a 
contract  which  provided  for  the  employment  of  the  defendant  as 
its  manager  and  superintendent  and  the  payment  to  him  for  his 
services  of  the  sum  of  three  thousand  dollars  per  year,  in  install- 
ments of  $250  per  month  for  the  term  of  five  years,  and  in  addition 
thereto  six  per  cent  of  the  net  profits  received  on  the  sale  of  the 
property  in  the  event  that  the  property  was  sold  within  such  term, 
and  if  the  property  was  not  so  sold  six  per  cent  of  the  profits  at 
the  end  of  the  term,  it  is  held  that  the  contract  was  not  terminated, 
in  so  far  as  the  defendant's  right  to  the  monthly  salary  was  con- 
cerned, by  a  sale  of  the  property  within  the  five-year  period. 

Id.— Contract  upon  Assumption  of  Continued  Existence  of  Subject 
Matter — Bulb  Inapplicable. — The  rule  that  when  parties  contract 
upon  the  assumption  of  the  continued  existence  of  a  given  person 
or  property  or  of  certain  circumstances,  and  the  person  or  property 
ceases  to  exist  or  the  circumstances  change,  the  obligation  is  at  an 
end,  is  not  applicable  to  such  contract,  as  it  shows  upon  its  face 
that  the  parties  were  stipulating  with  a  possible  sale  of  the  property 
within  five  years  in  mind,  and  expressly  provided  for  such  a  con- 
tingency. 
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Id. — TlEBMINATION  0»  CONTRACT — LACK   Of    AUTHORITY   OP   ETlCPLOYER. — 

Any  right  of  the  employer  to  terminate  the  relation  between  'itself 
and  the  employee  within  the  fiye-year  term  under  such  contract  was 
necessarily  limited  by  the  language  of  the  provision  of  the  contract 
whereby  the  employee  undertook  ''to  devote  his  time,  attention,  and 
ability  to  the  management  of  the  property  mentioned  by  using  every 
effort  in  his  power  to  make  it  successful";  and  as  long  as  the 
employee  did  what  he  agreed  to  do, — give  his  time,  attention,  and 
ability  to  the  management  of  the  property  and  use  every  effort  in 
his  power  to  make  it  successful, — ^no  grounds  existed  for  a  repudia- 
tion of  its  part  of  the  contract  by  the  employer. 

Id. — Salb  Of  Property — Continuance  of  Employment— Payment  rt 
Check  of  New  Company — Termination  of  Contract  not  Shown 
BY. — Under  such  a  contract,  where  a  sale  of  the  property  was  made 
within  the  five-year  period,  and  the  defendant  continued  his  ser- 
vices in  the  management  and  development  of  the  property  and  also 
acted  as  manager  of  other  gas  properties  of  the  purchasing  com- 
pany, in  which  plaintiff  was  largely  interested,  if  net  the  control- 
ling factor,  the  mere  fact  that  the  checks  for  his  salary  were  checks 
of  the  new  company  did  not  show  a  termination  of  his  employment 
under  the  contract. 

Id. — Auj&GBD  Wrongful  Discharos  —  Mismanagement  of  Proper- 
ties—Error IN  Befusing  Amendment  to  Pleading  and  Beject- 
ION  or  EviDENCS. — In  such  a  case,  where  the  defendant  by  cross- 
complaint  asks  for  damages  for  an  alleged  wrongful  discharge  by 
the  employer,  and  the  latter  contended  that  defendant  had  mis- 
managed certain  of  the  properties  after  the  sale,  it  was  error  for 
the  court  to  exclude  evidence  offered  to  show  a  failure  on  the  part 
of  the  defendant  to  comply  with  his  part  of  the  contract  in  so  far 
as  certain  properties  were  concerned,  on  the  theory  that  the  same 
was  not  within  the  issue  made  by  the  pleadings,  because  such  prop- 
erties were  not  a  part  of  those  referred  to  in  the  contract,  where 
plaintiff  sought  to  amend  its  answer  to  defendant's  cross-complaint 
to  obviate  the  objection,  which  request  was  refused  on  the  ground 
that  it  came  too  late. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  C.  Crittenden,  William  A.  Nunlist,  and  Chickering 
&  Gregory,  for  Appellant. 

Frank  McGowan,  and  Elmer  Westlake^  for  Bespondent 
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*■      ■  ■   ■■ 

ANGBLLOTTI,  0.  J.— The  appeal  is  from  a  judgment  in 
favor  of  defendant  on  a  cross-complaint  and  from  an  order 
denying  plaintiff's  motion  for  a  new  trial. 

On  January  28,  1911,  plaintiff  and  defendant  entered  into 
the  following  contract:  **The  parties  of  the  first  part  are  the 
owners  of  the  Rogue  River  Valley  Gas  Company,  with  its 
principal  place  of  business  in  the  town  of  Medford,  Oregon, 
and  have  furnished  the  entire  gapital  for  the  erection  and 
completion  of  the  Rogue  River  Valley  Gas  Company.  .  .  . 
The  parties  of  the  first  part  agree  to  pay  the  party  of  the 
second  part  the  sum  of  $3,000  per  year,  in  installments  of  $250 
per  month  for  the  term  of  five  years  from  the  first  day  of 
February,  1911,  ending  the  first  day  of  February,  1916;  or 
if  the  party  of  the  second  part  does  not  begin  actual  services 
in  Medford  at  that  time,  then  it  is  to  begin  at  the  date  at 
which  the  said  second  party  begins  actual  services  in  taking 
charge  of  the  Rogue  River  Valley  Gas  Oompany,  but  in  all 
events  the  said  party  agrees  that  his  services  will  not  begin 
later  than  March  first,  1911,  and  as  much  earlier  as  he  can 
get  away  from  present  position. 

^'In  addition  to  the  salary  above  mentioned,  the  parties  of 
the  first  part  agree  to  pay  the  party  of  the  second  part  six 
per  cent  of  the  net  profits  received  by  the  parties  of  the  first 
part  on  the  sale  of  the  Rogue  River  Valley  Gas  Company, 
should  said  sale  be  made  on  or  before  the  expiration  of  five 
years  from  the  date  of  the  signing  of  this  contract.'' 

Then  follows  a  stipulation  as  to  how  the  net  profits  shall 
be  computed  if  the  property  is  sold  within  the  five  years,  and, 
if  not  sold  within  said  period,  how  an  appraisement  shall  be 
made  and  the  increase  in  the  value  of  the  property  deter- 
mined upon  which  as  actual  profits  shall  be  computed  six  per 
cent  which  the  party  of  the  second  part  shall  receive.  The 
first  party  then  agrees  to  deliver  to  the  said  second  party,  or 
his  heirs  at  the  time  of  said  sale,  this  six  per  cent  in  cash,  or, 
if  the  property  has  not  been  sold,  in  stocks  or  bonds. 

*'In  consideration  of  the  above  agreement  party  of  the  sec- 
ond part  agrees  to  devote  his  time,  attention  and  ability  to 
the  management  of  the  property  mentioned,  by  using  every 
effort  in  his  power  to  make  it  successful. 

''In  the  event  of  disagreement  between  both  parties,  or 
inability  through  sickness  on  the  part  of  the  party  of  the  sec- 
ond part  to  the  performance  of  his  duties  as  general  manager 
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the  above  contract  is  to  be  settled  by  arbitration  in  the  same 
manner  described  theretofore. 

"It  is  understood  and  agreed  that  the  party  of  the  second 
part  is  to  have  the  entire  management  in  outlining  the  con- 
ditions under  which  this  property  is  to  be  operated,  being 
under  the  jurisdiction  and  control  of  the  following  parties, 
namely:  J.  B.  Anderson,  Geo.  H.  Bckert  and  W.  P.  Board- 
man,  or  their  successors. 

*'The  party  of  the  second  part  has  entered  into  a  five-year 
agreement  with  the  Rogue  River  Valley  Gas  Company  on 
January  18,  1911.  This  contract  includes  all  terms  and  pro- 
visions in  the  above  five-year  agreement,  and  is  made  to  cover 
all  points  and  stipulations  in  same,  or  in  other  words,  is  to 
take  the  place  of  said  agreement." 

The  said  contract  of  January  18th,  it  may  be  said,  provided 
for  the  employment  of  said  party  of  the  second  part  for  the 
same  time  and  at  the*  same  salary  as  said  agreement  of  Janu- 
ary 28th,  as  manager  and  superintendent  of  the  Rogue  River 
Valley  Gas  Company,  but  there  was  no  reference  to  any  sale 
of  the  property.  The  defendant  commenced  his  services  as 
said  manager  about  February  15,  1911.  The  property  then 
consisted  of  a  high-pressure  gas  plant  located  near  Medford, 
Oregon,  and  was  supplying  gas  to  the  towns  of  Medford, 
Phoenix,  Tallant,  and  Ashland,  all  of  which,  except  Medford, 
were  very  small  towns  a  few  miles  apart.  The  whole  cost  of 
the  property  was  $126,778.65.  The  entire  property  was  there- 
after, on  June  3,  1911,  sold  to  the  Oregon  Gas  and  Electric 
Company,  not  for  cash,  but  said  company  issued  to  plaintiff 
in  exchange  for  its  rights  195  bonds  of  the  newly  organized 
company  of  the  par  value  of  one  thousand  dollars  each,  and 
in  addition  gave  as  a  bonus  with  each  bond  fifteen  shares  of 
its  stock  of  the  par  value  of  one  hundred  dollars  each.  Aa 
a  part  of  this  sale  consideration,  the  plaintiff  agreed  to  su- 
pervise, for  the  Oregon  Gas  and  Electric  Company,  *the  prop- 
erty purchased,  which  agreement  it  has  been  carrying  out. 
After  procuring  the  property  in  question  the  Oregon  Gas 
and  Electric  Company  commenced  the  development  and  con- 
struction of  other  gas  properties  in  the  towns  of  Roseburg 
and  Grants  Pass,  Oregon,  where,  theretofore,  neither  the 
Rogue  River  Valley  Gas  Company  nor  the  plaintiff  had  ever 
had  any  property.  In  order  to  do  this  work  and  to  improve 
the  old  property  the  company  sold  155  additional  bonds  for 
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$1^9,500  in  cash,  which  waa  used  for  said  purpose.  On  March 
23,  1912,  defendant  was  discharged  from  his  employment. 
This  action  was  commenced  by  the  plaintiff  to  reform  said 
contract  of  January  28,  1911,  so  as  to  conform  to  the  under- 
standing of  the  parties:  (1)  **That  the  said  monthly  sum 
of  two  hundred  and  fifty  dollars  should  be  paid  and  accepted 
as  payment  and  in  full  for  all  services  rendered  and  to  be 
rendered  by  the  defendant  to  the  said  Rogue  River  Valley 
Gas  Company."  2.  **That  the  services  for  which  plaintiflt 
was  to  be  liable  to  the  defendant  were  the  services  which  the 
defendant  was  to  render  the  Rogue  River  Valley  Gas  Com- 
pany.'* As  to  that  issue,  the  court  granted  a  nonsuit,  from 
which  no  appeal  was  taken.  The  defendant  filed  an  answer 
and  cross-complaint,  asking  for  damages  upon  two  grounds, 
namely,  (1)  for  six  per  cent  of  plaintiff's  profits  from  the 
sale  of  the  property  of  the  Rogue  River  Valley  Gas  Company, 
and  (2)  for  a  wrongful  discharge.  The  case  was  tried  before 
a  jury  and  a  verdict  rendered  for  defendant  for  the  sum 
of  $19,323.22.  A  new  trial  was  sbught  by  plaintiff  and  the 
trial  judge  made  a  conditional  order  reducing  the  verdict  to 
$13,992.84,  without  specifying  any  ground  for  the  diminution. 
Defendant  agreed  to  the  reduction  and  the  motion  for  a  new 
trial  was  denied.  At  the  trial  plaintiff  admitted  that  the 
defendant's  share  of  the  profits  at  the  time,  including  inter- 
est, approximated  $3,313.80,  and  filed  its  written  offer  to  allow 
defendant  to  take  judgment  for  three  thousand  five  hundred 
dollars. 

What  we  have  said  is  taken  from  the  opinion  rendered  by 
the  district  court  of  appeal  of  the  third  appellate  district. 

In  view  of  the  condition  of  the  pleadings,  the  theory  on 
which  the  case  was  tried,  and  the  concessions  to  that  effect 
contained  in  the  briefs  of  both  parties,  it  must  be  taken  as 
a  conceded  fact  that  there  was  a  sale  on  June  3,  1911,  of  the 
Rogue  River  Valley  Gas  Company  property  within  the  mean- 
ing of  the  contract,  and  that  thereby  defendant  became 
entitled  as  of  that  date  to  six  per  cent  of  the  net  profits  re- 
ceived by  plaintiff  on  such  sale,  in  cash.  At  the  trial  it  was 
admitted  by  plaintiff  that  defendant  was  entitled  to  receive 
on  this  account,  including  interest,  the  sum  of  $3,313.80. 
Consideration  of  the  record  has  satisfied  us  that  there  is 
therein  no  substantial  evidence  warranting  the  award  of  a 
larger  amount  on  this  account.    In  our  opinion,  any  conclu- 
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sion  of  a  greater  actual  profit  to  plaintiff  than  $48J21.35 
would  be  based  only,  as  the  record  now  is,  upon  the  merest 
conjecture  and  surmise.  Defendant  was  entitled  to  six  per 
cent  on  this  amount,  with  interest  thereon  from  the  date  of 
sale  to  the  date  of  verdict. 

Justification  for  the  amount  of  the  judgment  in  excess  of 
$3,313.80  must  be  found,  if  at  all,  in  defendant's  right  to  his 
compensation  under  the  contract  for  his  services  from  March 
1  to  March  23,  1912,  when  he  was  discharged,  and  to  damages 
for  his  alleged  wrongful  discharge  on  that  date  and  plaintiff's 
refusal  to  pay  him  the  specified  $250  per  month  from  that 
dat«  to  February  15, 1916,  his  employment  having  commenced 
February  15, 1911. 

It  is  earnestly  urged  that  under  the  contract  all  right  on 
the  part  of  defendant  to  be  paid  $250  per  month  terminated 
with  the  sale  of  June  3,  fiSll.  The  theory,  of  course,  is  that 
the  contract  shows,  as  it  in  fact  does,  that  it  was  one  con- 
templating personal  service  on  the  part  of  defendant  in  con- 
nection with  the  property  of  the  Rogue  River  Valley  Gas 
Company,  and  that  it  was  the  intention  of  the  parties  that  a 
sale  of  that  property  within  the  five  years  should  ipso  facto 
terminate  defendant's  rights  in  so  far  bs  the  payment  of  $250 
per  month  waa  concerned,  leaving  him  with  a  right  only  to 
six  per  cent  of  the  profits  obtained  by  plaintiff  by  reason  of 
such  sale.  We  are  unable  so  to  read  the  contract.  As  the 
contract  itself  shows,  the  parties  were  stipulating,  with  a 
possible  sale  of  the  property  within  five  years  in  mind,  and 
expressly  provided  for  such  a  contingency.  This  being  the 
situation,  plaintiff  agreed  in  so  many  words  to  pay  defend- 
ant three  thousand  dollars  per  year,  in  installments  of  $250 
per  month  "for  the  term  of  five  years,"  and  to  pay  *'in  ad- 
dition to"  this  six  per  cent  of  the  net  profits  on  a  sale  of 
the  property  within  five  years,  and  in  the  event  that  no  sale 
was  made  within  that  time,  six  per  cent  of  the  actual  profits 
of  the  concern  at  the  end  of  such  five  years.  In  other  words, 
defendant  was  to  receive,  in  consideration  of  his  part  of  the 
contract,  $250  each  month  for  a  term  of  five  years,  together 
with  six  per  cent  of  the  net  profits  of  plaintiff  in  the  event 
of  a  sale  within  five  years,  or  if  no  sale  be  made  within  that 
time,  six  per  cent  of  the  profits  of  the  concern  at  the  end  of 
the  five  years.  In  consideration  of  this  undertaking  on  the 
part  of  plaintiff,   defendant   agreed  ''to  devote  his  time, 
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attention,  and  ability  to  the  management  of  the  property 
mentioned  by  using  every  effort  in  his  power  to  make  it  suc- 
cessful." If  by  reason  of  a  sale  of  the  property  it  followed 
that  there  was  no  longer  any  property  to  the  management 
of  which  for  th«  benefit  of  plaintiff  he  could  devote  his  time, 
attention,  and  ability,  the  obligation  of  plaintiff  to  pay  the 
stipulated  sum  was  nevertheless  in  no  way  impaired  or  les- 
sened. Authorities  to  the  effect  that  when  parties  contract 
upon  the  assumption  of  the  continued  existence  of  a  given 
person  or  property  or  of  certain  circumstances,  and  the  per- 
son or  property  ceases  to  exist  or  the  circumstances  change, 
the  obligation  is  at  an  end,  are  not  in  point,  for  here  the 
parties  did  not  contract  upon  any  such  assumption.  Ah 
written,  the  contract  plainly  shows  the  intention  we  have 
stated,  and  there  is  nothing  in  the  circumstances  appearing 
in  evidence  to  indicate  any  other  intention,  or  that  the  con- 
tract so  construed  is  at  all  absurd  or  even  unreasonable.  In 
fact,  the  circumstances  tend  to  support  rather  than  to  operate 
against  such  construction,  and  certainly  the  conduct  of  the 
parties  until  the  time  of  defendant's  discharge  was  in  line 
with  such  a  construction.  No  one  appeared  to  have  supposed 
that  defendant's  rights  or  duties  under  the  contract  ter- 
minated with  the  sale.  The  evidence  indicates  that  plaintiff 
was  in  control  of  the  Oregon  Gas  and  Electric  Company,  the 
vendee,  and  that  defendant  continued  as  general  manager, 
under  the  terms  of  the  contract  between  himself  and  plaintiff, 
until  the  date  of  his  discharge. 

The  five-year  term  actually  commenced  February  15,  1911. 
Defendant  was  paid  only  to  March  1,  1912.  This  left  forty- 
seven  and  one-half  months  for  which  he  was  not  paid,  which, 
at  $250  per  month,  would  have  yielded  $11,875.  He  received 
from  another  source  for  personal  services,  one  thousand  four 
.hundred  dollars,  leaving  a  balance  of  $10,475,  as  prima 
facie  the  amount  of  damage.  There  is  nothing  in  the  evi- 
dence to  support  a  larger  award  on  this  account. 

It  thus  appears  that  there  is  evidence  fully  supporting  an 
award  to  defendant  of  $3,318.80  plus  $10,475,  an  aggregate 
of  $13,793.80,  whereas  he  was  given  by  the  modified  judg- 
ment $13,992.84,  an  excess  of  $199.04.  We  caA  find  no  suffi- 
cient support  in  the  evidence  for  this  excess. 

Defendant's  undertaking  under  the  contract  was  *'to  de- 
vote his  time,  attention,  and  ability  to  the  management  of 
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the  property  mentioned  by  using  every  effort  in  his  power 
to  make  it  successful."  Any  right  of  plaintiff  to  terminate 
the  relation  between  itself  and  defendant  within  the  five- 
year  term  was  necessarily  limited  by  the  language  of  this 
provision.  As  long  as  defendant  did  what  he  had  agreed  to 
do,  give  his  time,  attention,  and  ability  to  the  management 
of  this  property  and  use  every  effort  in  his  power  to  make  it 
successful,  no  ground  existed  for  a  repudiation  of  its  part  of 
the  contract  by  plaintiff. 

An  examination  of  the  record  has  satisfied  us,  as  it  did  the 
district  court  of  appeal,  that  the  evidence  suflBciently  sup* 
ports  the  conclusion  in  favor  of  defendant  in  this  regard,  in 
so  far  as  the  particular  property  owned  by  the  Rogue  River 
Valley  Gas  Company  prior  to  the  transfer  is  concerned. 

As  we  have  seen,  immediately  after  the  sale,  the  new  com- 
pany, the  Oregon  Gas  and  Electric  Company,  commenced  the 
development  and  construction  of  other  gas  properties  in 
Roscburg  and  Grants  Pass,  to  be  operated  in  conjunction 
with  the  property  received  from  the  Rogue  River  Valley  Gas 
Company.  Plaintiff  was  largely  interested,  if  not  indeed  the 
controlling  factor,  in  the  new  corporation,  and  until  the  time 
of  his  discharge  defendant  acted  as  ''general  manager"  of 
all  the  properties,  receiving  his  monthly  $250  in  checks  of 
the  new  corporation.  While,  in  view  of  the  issues  made  by 
the  pleadings  and  the  theory  on  which  the  case  was  tried, 
it  must  be  held,  as  we  have  seen,  that  there  was  a  ''sale"  of 
the  property  within  the  meaning  of  the  provisions  of  the 
contract  entitling  defendant  to  a  certain  percentage  of  the 
profits  in  the  event  of  a  sale,  there  can  be  no  question,  in 
view  of  the  evidence,  that  it  was  the  understanding  of  both 
plaintiff  and  defendant  that  defendant  was  entitled  and  re- 
quired under  the  contract  to  continue  his  services  in  the 
management  and  development  of  the  property.  The  mere 
fact  that  the  checks  for  his  salary  were  checks  of  the  new 
corporation  does  not  detract  in  the  slightest  degree  from  the 
evidence  in  this  regard.  Defendant's  contract  was  for  the 
management  and  development  of  the  gas  plant  of  the  Rogue 
River  Valley  Gas  Company  for  the  benefit  of  plaintiff.  If 
without  any  sale,  that  company,  by  increasing  its  available 
capital  by  means  of  the  issuance  of  bonds  and  additional 
stock  had  extended  its  operations  so  as  to  include  Grants 
Pass  and  Roseburg  territory,  there  can  be  no  question  that 
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the  additional  properties  would  have  been  a  part  of  the  prop- 
erty referred  to  in  the  contract  as  to  which  defendant's  ser- 
vices and  management  were  required.  So  far  as  the  prop- 
erty was  concerned,  this  was  what  was  substantially  done. 
The  Rogue  River  Valley  Gas  Company  property  was  trans- 
ferred to  a  new  corporation,  in  which  plaintiff  was  very 
largely  interested,  which,  with  the  aid  of  additional  capital, 
proceeded  to  develop  the  plant  by  including  Roseburg  and 
Grants  Pass  territory  within  its  operations.  Much  can  be 
said  in  support  of  the  theory  that,  in  view  of  the  circum- 
stances, defendant's  obligations  to  plaintiff,  under  the  con- 
tract, extended  to  the  whole  property  operated  by  the  new 
corporation,  including  the  Roseburg  and  Grants  Pass  addi- 
tions. These  were  practically  simply  by  way  of  development 
of  the  original  plant.  The  trial  court,  however,  excluded 
much  evidence  offered  to  show  a  failure  on  the  part  of  de- 
fendant to  comply  with  his  part  of  the  contract  in  so  far  as 
the  Roseburg  and  Grants  Pass  extensions  were  concerned, 
on  the  theory  that  the  same  was  not  within  the  issues  made 
by  the  pleadings,  because  such  extensions  were  not  a  part 
of  the  property  referred  to  in  the  contract.  Complaint  is 
made  of  the  rulings  in  this  regard.  Whether  this  complaint 
be  well  based  or  not,  it  appears  that  plaintiff  sought  to 
amend  its  answer  to  defendant's  cross-complaint,  to  obviate 
the  objection  that  such  evidence  was  not  within  the  issues. 
As  stated  by  the  district  court  of  appeal,  the  desire  of 
plaintiff  was  to  show  that,  if  the  original  contract  was  not  ex- 
tinguished by  the  sale,  *4t  was  modified  or  virtually  super- 
seded by  an  executed  parol  agreement  of  the  parties  con- 
siderably enlarging  the  scope  of  the  written  one,  with  the 
effect  that  defendant  'became  obligated  to  manage  the  new 
property  at  Grants  Pass  and  Roseburg  as  well  as  the  original 
property  at  Medford,  Oregon.'  "  Upon  objection  being 
sustained  to  testimony  in  so  far  as  Roseburg  and  Grants  Pass 
were  concerned,  plaintiff  asked  leave  to  amend  the  answer 
in  this  regard,  and  later  renewed  the  motion,  and  the  court 
denied  the  application,  on  the  ground  that  it  came  too  late. 
At  the  conclusion  of  the  introduction  of  evidence,  plaintiff 
again  moved  the  court  for  its  permission  to  amend  its  an- 
swer to  the  cross-complaint,  **in  order  to  make  the  said 
answer  conform  to  the  evidence  introduced  at  the  trial  in 
this  action,  and  also  in  order  to  plead  more  definitely  a  sub- 
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sequent  executed  oral  agreement  on  the  part  of  the  defend- 
ant and  the  plaintiff."  This  application  was  denied.  As  to 
this  the  district  court  of  appeal,  in  deciding  this  case,  said: 

**We  cannot  resist  the  conclusion  that  the  court  unduly 
restricted  plaintiff  in  its  efforts  to  establish  one  vital  defense 
upon  which  it  relied.  It  may  be  admitted  that  its  original 
answer  is  somewhat  defective,  but  it  does  appear  therein  that 
the  original  contract  was  superseded  by  an  employment  of 
defendant  by  the  said  Oregon  Gas  and  Electric  Company 
and  that  by  the  latter  he  was  discharged  for  cause.  From 
evidence  received  without  objection  it  also  appears  that  de- 
fendant was  employed  by  said  company  to  manage  its  plant 
at  various  places,  including  said  Grants  Pass  and  Roseburg, 
but  when  evidence  of  his  mismanagement  at  these  points  was 
offered  an  objection  was  suistained  on  the  ground  that  it  was 
not  within  the  issues.  Immediately,  plaintiff  requested  to 
amend  the  pleading,  but  was  denied  the  privilege.  The  mat- 
ter was  one  of  great  importance  to  appellant  and  involved 
the  consideration  of  a  complete  trial  upon  the  merits. 

"It  would  certainly  be  better,  ordinarily,  if  such  motions 
were  not  opposed.  It  may  be  that  counsel  for  appellant 
should  have  been  more  careful  in  framing  their  original 
pleading,  but  it  is  hardly  necessary  to  say  that  the  rigor  of 
the  old  rules  of  pleading  has  been  greatly  relaxed  and  the 
effort  of  courts  is  and  should  be  directed  to  the  end  that  the 
cause,  if  possible,  may  be  fully  tried  and  determined. 

**  Respondent  was  manifestly  awarded  $10,000,  in  round 
numbers,  as  damages  for  his  discharge.  If  he  was  wrong- 
fully discharged  he  is  entitled  to  it,  but  the  door  should  have 
been  open  for  the  fullest  investigation  as  to  whether  under 
the  original  engagement  or  an  added  or  substituted  obliga- 
tion there  was  ample  justification.  If  said  showing  had  been 
made  the  result  might  have  been,  of  course,  the  same.  Of 
that  we  cannot  say,  but  the  consideration  to  which  we  have 
adverted  is  so  vital  that  we  think  a  new  trial  should  be  had. 

"There  was,  indeed,  as  we  have  seen,  some  evidence  of  the 
theory  contended  for,  including  the  declared  misconduct  of 
defendant  at  Grants  Pass  and  Eoseburg,  but  a  complete  show- 
ing was  not  permitted,  and,  besides,  the  court  withdrew  that 
consideration  entirely  from  the  jury." 

Full  consideration  has  satisfied  us  that  this  is  correct,  and 
we  adopt  the  same  as  a  part  of  this  opinion. 
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We  do  not  deem  it  necessary  for  the  purposes  of  a  new 
trial  to  consider  any  other  point  made  by  plaintiff  on  this 
appeal  further  than  to  say  that  the  real  question  in  regard, 
to  the  right  of  plaintiff  to  terminate  the  relation  existing 
between  it  and  defendant,  as  it  attempted  to  do,  is  whether 
defendant  failed  to  devote  his  time,  attention,  and  ability  to 
the  management  he  had  assumed,  and  used  every  effort  in  his 
power  to  make  the  property  successful.  Such  was  his  under- 
taking. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  Henshaw,  J.,  Lorigau,  J., 
and  Lawlor,  J.,  concurred. 


[L.  A.  No.  4725.    In  Bank.-^anuary  25,  1917.] 
J.  H.  GLENN,  Appellant,  v.  J.  C.  RICE,  Respondent. 

Agency — ^Acting  fob  Both  Pasties  in  Matter  of  Salb— Kight  to  Com- 
pensation— ^Knowledge  bt  Principals  of  Double  Agency. — ^If  an 
agent  is  engaged  hj  both  parties  to  effect  a  sale  of  property  from 
one  to  the  other,  or  an  exchange  between  them,  not  as  a  mere  middle- 
man to  bring  them  together,  but  actively  in  inducing  each  to  make 
the  trade,  he  cannot  recover  compensation  from  either  party,  unless 
both  parties  knew  of  the  double  agency  at  the  time  of  the  transac- 
tion, and  it  is  immaterial  that  he  acted  fairly  and  honorably  to  both. 

Id. — ^Double  Agency  Contrary  to  Pubuo  Policy. — ^The  infirmity  of 
such  a  contract  does  not  arise  from  the  agent's  actual  conduct  in  the 
given  case,  but  from  the  policy  of  the  law  which  will  not  allow  a 
man  to  gain  anything  from  a  relation  so  conducive  to  bad  faith  and 
double  dealing. 

Id. — Ignorance  by  One  Principal  op  Double  Agency. — ^The  fact  that 
the  principal  whom  the  agent  sues  was  aware  of  the  double  agency  and 
of  the  payment,  or  agreement  to  pay,  compensation  by  the  other 
party,  and  consented  thereto,  does  not  entitle  him  to  recover.  He 
must  show  knowledge  by  both  parties. 

Id. — ^Note  Given  Agent  by  Principal  is  Invalid. — ^A  promissory  note 
given  the  agent  for  his  services  by  the  principal  who  was  aware  of 
the  double  agency,  the  other  principal  being  in  ignorance  thereof, 
is  invalid. 

Id. — ^Negotiable  Note  —  Provision  for  Attorney's  Pee  —  Interest 
Made  Due  After  Maturity  of  Principal.--A  promissory  note  for 
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the  payment  of  money  at  the  end  of  thirty  days  from  its  date,  with 
no  conditions  not  certain  of  fulfillment  except  an  agreement  for 
the  payment  of  attorney's  fees  in  the  event  of  suit  thereon,  is  a 
negotiable  instrument.  A  provision  that  the  interest  should  be  paid 
quarterly,  and  that  if  not  paid  when  due  the  whole  sum  of  principal 
and  interest  should  immediately  be  due,  at  the  option  of  the  holder, 
does  not  change  its  character. 

Id. — Bona  Fids  Purghasek  of  Invalid  Note — Pabt  Payment  of  Con- 
sideration— ^Attorney's  Fees. — ^A  purchaser  before  maturity  of  an 
invalid  negotiable  promissory  note,  without  notice  of  its  invalidity, 
can  recover  thereon  as  a  bona  fide  purchaser  only  to  the  extent  of  the 
consideration  for  the  purchase  actually  paid  by  him  before  learning 
of  its  invalidity,  and  is  entitled  to  also  recover  attorney's  fees  thereon, 
under  a  provision  therefor  in  the  note. 

Id. — Agreement  of  Purchaser  to  Pay  Debts  of  Seller. — The  agree* 
ment  of  the  purchaser  to  pay  certain  money  upon  the  debts  of  the 
seller,  had  no  greater  effect  to  make  him  an  innocent  purchaser  than 
if  he  had  agreed  to  pay  it  directly  to  the  seller,  and  in  the  absence 
of  any  transaction  with  the  creditors  whereby  he  was  bound  to  pay 
them  in  any  event,  regardless  of  the  validity  of  the  note,  and  he  can 
set  up  his  defense  in  answer  to  any  suit  such  creditors  may  bring 
against  him. 

Judgment  for  Money — Interest  on  Judgment — (Compound  Interest 
not  Allowable. — In  entering  a  judgment  for  money  it  is  not  neces- 
sary to  declare  therein  that  it  shall  bear  interest.  It  bears  interest 
at  the  rate  of  seven  per  cent  per  annum  from  its  date  by  force  of 
the  law,  and  not  by  reason  of  any  declaration  it  may  contain  to  that 
effect.    Such  interest  must  not  be  compounded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Sweet,  and  Charles  H.  Forward,  for  Appellant 

E.  Swift  Torrance,  for  Respondent 

SHAW,  J. — The  plaintiff  appeals  from  the  judgment 
The  complaint  states  a  cause  of  action  upon  a  promissory 
note  for  $1,350,  executed  by  the  defendant  to  J.  C.  Glenn  and 
by  him  indorsed  to  the  plaintiff,  J.  H.  Glenn.    The  facts  neces- 
sary to  the  decision  of  the  case  are  stated  in  the  findings. 

J.  C.  Glenn,  a  real  estate  broker,  as  agent  of  the  San  Diego 
Construction  Company  and  also  as  the  agent  of  the  defend- 
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ant,  Bice,  negotiated  an  exchange  between  them  of  a  note  of 
the  construction  company  for  a  parcel  of  land  owned  by  Bice. 
He  acted,  not  as  a  middleman  merely,  but  as  the  agent  of  each 
party.  The  exchange  was  duly  carried  out.  Before  its  con- 
summation, the  construction  company  agreed  to  pay  Glenn 
one  thousand  five  hundred  dollars  for  his  services  as  its  agent, 
and  Bice  orally  agreed  to  pay  a  like  sum  for  Glenn's  services 
as  his  agent.  The  construction  company  paid  the  sum  it  had 
agreed  to  pay,  as  aforesaid.  Glenn  owed  Bice  the  sum  of  $150, 
which  was  deducted  from  the  compensation  agreed  on.  For 
the  remainder  Bice  executed  to  said  Glenn  the  note  sued  on. 

The  construction  company  did  not  know  that  said  Glenn 
was  acting  as  agent  for  Bice,  or  that  he  was  to  receive  from 
him  any  remuneration.  Bice,  however,  did  know,  prior  to 
said  exchange,  that  the  construction  company  had  agreed  to 
pay  Glenn  one  thousand  five  hundred  dollars,  and  with  that 
knowledge  he  made  his  agreement  to  pay  the  like  sum  to 
Glenn,  but  he  never  expressly  or  otherwise  waived  any  objec- 
tion he  might  have  to  Glenn  receiving  the  one  thousand  five 
hundred  dollars  from  the  construction  company. 

On  September  12,  1913,  the  note  was  indorsed  by  J.  C. 
Glenn  to  J.  H.  Glenn,  the  plaintiff,  in  consideration  of  $1,350 
to  be  paid  by  J.  H.  Glenn,  as  follows :  The  sum  of  six  hundred 
dollars  in  cash  to  J.  C.  Glenn;  four  hundred  dollars  to  the 
American  National  Bank  on  the  obligation  of  J.  C.  Glenn  to 
said  bank,  and  $350  to  George  E.  Hart  upon  the  obligation 
of  said  J.  G.  Glenn  to  Hart.  He  paid  the  six  hundred  dollars 
in  cash  to  J.  C.  Glenn  at  the  time  of  the  indorsement,  but  he 
did  not  pay  and  has  not  paid  the  remainder  of  the  considera- 
tion. It  does  not  appear  that  the  plaintiff,  at  the  time  he 
purchased  the  note  and  paid  the  six  hundred  dollars  thereon, 
had  any  knowledge  of  the  facts  relating  to  the  double  agency 
of  J.  C.  Glenn  toward  Bice  and  the  construction  company,  as 
above  stated. 

On  these  facts  the  court  rendered  judgment  for  the  plain- 
tiff in  the  sum  of  six  hundred  dollars,  with  interest  thereon 
and  costs,  and  refused  to  render  judgment  for  any  larger  sum. 
The  plaintiff  claims  that  he  is  entitled  to  recover  the  entire 
amount  of  the  note. 

The  defendant  claims  that  the  facts  relating  to  the  double 
agency  of  the  payee  of  the  note  for  the  two  parties  to  the 
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exchange  render  the  obligation  to  pay  compensation  for  the 
services  against  public  policy  and  void. 

The  authorities,  with  practical  unanimity,  declare  that  if 
an  agent  is  engaged  by  both  parties  to  effect  a  sale  of  prop- 
erty from  one  to  the  other,  or  an  exchange  between  them,  not 
as  a  mere  middleman  to  bring  them  together,  but  actively  in 
inducing  each  to  make  the  trade,  he  cannot  recover  compen- 
sation from  either  party,  unless  both  parties  knew  of  the 
double  agency  at  the  time  of  the  transaction.  The  reason 
for  the  rule  is  that  he  thereby  puts  himself  in  a  position  where 
his  duty  to  one  conflicts  with  his  duty  to  the  other,  where  his 
own  interests  tempt  him  to  be  unfaithful  to  both  principals, 
a  position  which  is  against  sound  public  policy  and  good 
morals.  His  contract  for  compensation  being  thus  tainted, 
the  law  will  not  permit  him  to  enforce  it  against  either  party. 
It  is  no  answer  to  this  objection  to  say  that  he  did,  in  the  par- 
ticular case,  act  fairly  and  honorably  to  both.  The  infirmity 
of  his  contract  does  not  arise  from  his  actual  conduct  in  the 
given  case,  but  from  the  policy  of  the  law,  which  will  not 
allow  a  man  to  gain  anything  from  a  relation  so  conducive  to 
bad  faith  and  double  dealing.  And  the  fact  that  the  party 
whom  he  sues  was  aware  of  the  double  agency  and  of  the  pay- 
ment, or  agreement  to  pay,  compensation  by  the  other  party, 
and  consented  thereto,  does  not  entitle  him  to  recover.  He 
must  show  knowledge  by  both  parties.  One  party  might  will- 
ingly consent,  believing  that  the  advantage  would  accrue  to 
him,  to  the  detriment  of  the  other.  The  law  will  not  tolerate 
such  an  arrangement,  except  with  the  knowledge  and  consent 
of  both,  and  will  enter  into  no  inquiry  to  determine  whether 
or  not  tlie  particular  negotiation  was  fairly  conducted  by  the 
agent.  It  leaves  him  as  it  finds  him,  affording  him  no  relief. 
The  following  cases  declare  these  rules,  although  the  list  by 
no  means  includes  all  the  cases  so  holding :  Chapman  v.  Cur- 
rie,  51  Mo.  App.  43 ;  Capener  v.  Hogan,  40  Ohio  St.  203 ;  Rice 
V.  Wood,  113  Mass.  133,  [18  Am.  Rep.  459] ;  Finnerty  v. 
Fritz,  5  Colo.  175 ;  Oreen  v.  Southern  Staies  L.  Co.,  141  Ala. 
686,  [37  South.  670,  s.  c,  163  Ala.  514,  50  South.  917] ;  Skir- 
vin  V.  Gardner,  36  Okl.  615,  [129  Pac.  729] ;  Sullivan  v.  Tufts, 
203  Mass.  157,  [89  N.  E.  239] ;  Lynch  v.  Fallon,  11  R.  I.  311, 
[23  Am.  Rep.  458] ;  Meyer  v.  Hanchett,  43  Wis.  250;  Rice  v. 
Davis,  136  Pa.  441,  [20  Am.  St.  Rep.  931,  20  Atl.  513] ;  BolU 
man  v.  Loomis,  41  Conn.  582;  Boyd  v.  Hughes,  84  111.  174, 
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[25  Am.  Rep.  442].  The  doctrine  was  also  stated  by  this 
court  in  Berlin  v.  Farwell,  3  Cal.  Unrep.  643,  [31  Pac.  527]. 
The  case  was  not  inserted  in  the  official  reports,  but  it  has 
never  been  overruled. 

No  cases  are  cited  by  the  respondent  to  the  contrary.  In 
Jauman  v.  McCusick,  166  Gal.  517,  [137  Pac.  254],  the  plain- 
tiff was  suing  for  commission  as  agent  for  the  exchange  of 
real  property,  and  it  was  said  that  his  rights  were  not  affected 
''by  the  fact  that  under  the  agreement  commissions  were  to 
be  paid  by  both  parties  to  the  proposed  exchange,"  because 
the  defendant  had  agreed  to  pay  the  commission  to  the  agent 
with  knowledge  that  he  was  also  to  receive  a  commission  from 
the  other  parties,  and  he  was  not  in  a  position  to  complain  of 
the  illegality  of  the  transaction.  On  the  face  of  the  opinion 
it  does  not  appear  whether  or  not  the  other  party  to  the 
exchange  was  also  aware  of  the  double  agency.  In  fact,  how- 
ever, the  record  showed  that  both  parties  had  knowledge 
thereof.  The  precise  question  before  the  court  in  the  present 
case  was  not  presented  or  considered.  In  Shepherd^Teague 
Co.  V.  Hermann,  12  Cal.  App.  394,  402,  [107  Pac.  622],  two 
justices  of  the  district  court  of  appeal  say  that  the  fact  that 
the  other  party  was  also  to  pay  a  commission  to  the  common 
agent  would  be  no  defense  to  an  action  against  a  defendant 
for  such  commissions,  if,  when  he  executed  the  agreement,  he 
knew  of  the  agreement  of  the  other  party  to  pay  commissions. 
Justice  Cooper,  concurring  specially,  stated  the  proposition  to 
be  that  if  both  principals  knew  all  the  facts  and  each  agreed 
to  pay  the  commissions,  there  could  be  nothing  unfair  in  the 
transaction  and  both  would  be  liable.  In  that  case  also,  the 
record  shows  that  both  parties  knew  of  the  double  agency. 
Neither  of  these  decisions  is  authority  contrary  to  the  rule 
above  stated.  In  Clark  v.  Allen,  125  Cal.  276,  278,  [57  Pac. 
985] ,  it  is  said  that  the  rule  we  have  stated  is  sound,  but  that 
case  was  distinguished  on  the  ground  that  the  broker  was 
acting  merely  as  a  middleman,  his  duty  being  complete  when 
he  brought  the  two  parties  to  the  trade  together.  Our  con- 
clusion is  that  the  contract  of  the  defendant  to  pay  commis- 
sions to  J.  C.  Olenn  was  against  public  policy  and  void,  and 
that  the  note  given  in  consideration  thereof^  is,  consequently, 
invalid. 

The  note  sued  on  reads  as  follows : 

OliXXIV  0»1.— 18 
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"San  Diego,  California,  Sept.  2d,  1913. 
"Thirty  days  after  date  without  grace,  for  value  received 
I  promise  to  pay  to  the  order  of  J.  C.  Glenn  at  San  Diego, 
Cal.,  Thirteen  hundred  and  fifty  and  no-100  Dollars,  with  in- 
terest at  the  rate  of  seven  per  cent  per  annum  from  date  until 
paid,  interest  payable  quarterly  and  if  not  so  paid  to  be  com- 
pounded annually  and  bear  the  same  rate  of  interest  as  the 
principal ;  and  should  the  interest  not  be  paid  when  due  then 
the  whole  sum  of  principal  and  interest  shall  become  immedi- 
ately due  and  payable  at  the  option  of  the  holder  of  this  note. 
Principal  and  interest  payable  in  Gold  Coin  of  the  United 
States.  Should  suit  be  commenced,  or  an  attorney  employed 
to  enforce  the  payment  of  this  note  I  agree  to  pay  an  addi- 
tional sum  of  ten  per  cent  on  principal  and  accrued  interest 
as  attorney's  fees  in  such  suit. 

"J.  C.  Bice.'' 

This  note  is  negotiable  in  form.  A  negotiable  instrument 
must  be  payable  in  money  only,  without  conditions  not  cer- 
tain of  fulfillment,  except  the  contingent  agreement  to  pay 
attorney's  fees  and  costs  if  suit  be  brought  thereon.  (Civ. 
Code,  sec.  3088.)  This  note  was  payable  at  the  end  of  thirty 
days  from  its  date  with  no  conditions  not  certain  of  fulfill- 
ment except  the  agreement  to  pay  attorney's  fees.  This 
brings  it  within  the  definition  of  the  code.  The  provisions 
that  the  interest  should  be  paid  quarterly,  and  that  if  not 
paid  when  due  the  whole  sum  of  principal  and  interest  should 
immediately  be  due,  at  the  option  of  the  holder,  does  not 
change  its  character.  The  quarterly  interest  could  not  be- 
come due  until  at  least  sixty  days  after  the  maturity  of  the 
note  itself,  and  hence,  that  clause  did  not  alter  the  positive 
character  of  the  promise  to  pay  the  principal  thirty  days  after 
date,  and  does  not  affect  the  character  of  the  note  as  a  nego- 
tiable instrument.  The  decisions  in  Meyer  v.  Weber,  133  Cal. 
681,  [65  Pac.  1110],  and  National  Eardwood  Co,  v.  Sherwood, 
165  Cal.  1,  [130  Pac.  881],  are  not  inconsistent  with  the  above 
conclusion.  The  plaintiff  having  paid  the  six  hundred  dol- 
lars without  notice  of  the  invalidity  of  the  note  is  protected 
to  the  extent  of  that  payment.  But  with  respect  to  the  re- 
mainder of  the  consideration  agreed  to  be  paid  by  him  upon 
the  purchase  of  the  note,  his  position  is  different.  He  was 
a  purchaser  in  good  faith  only  to  the  extent  of  the  part  of 
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the  price  actually  paid  by  him.  Where  a  purchaser  of  an  in- 
valid note,  after  paying  a  part  of  the  consideration  and  re- 
ceiving the  note,  learns  of  its  invalidity  before  paying  the 
residue  he  agreed  to  pay,  he  cannot  recover  the  full  amount 
of  the  note,  but  only  the  amount  paid  by  him  before  the  dis- 
covery of  its  illegality.  {Hiibbard  v.  Chapin,  84  Mass.  328 ; 
Dresser  v.  Missouri  etc.  Co.,  93  XJ.  S.  92,  [23  L.  Ed.  815] ; 
Certain  v.  Smith,  53  Ind.  App.  163,  [101  N.  E.  319].)  The 
same  rule  has  been  applied  in  this  state  to  the  case  of  one 
who  purchases  real  property  encumbered  by  mortgage  not 
properly  recorded,  and  who  pays  a  part  of  the  price  before 
notice  of  the  mortgage.  In  such  case  he  is  protected  as  to 
the  amount  paid,  but  takes  subject  to  the  mortgage  as  to  the 
portion  unpaid  at  the  time  he  received  notice  thereof.  (Davis 
V.  Ward,  109  Cal.  186,  [50  Am.  St.  Rep.  29,  41  Pac.  1010] ; 
Kenniff  v.  Cavlfield,  140  Cal.  34,  45,  [73  Pac.  803].)  The 
agreement  of  the  purchaser  to  pay  certain  money  upon  the 
debts  of  the  seller  had  no  greater  effect  to  make  him  an  inno- 
cent purchaser  than  if  he  had  agreed  to  pay  it  directly  to  the 
seller.  It  does  not  appear  that  he  had  entered  into  any  trans- 
action with  the  creditors  whereby  he  was  bound  to  pay  them 
in  any  event,  regardless  of  the  validity  of  the  note,  and  he  can 
therefore  set  up  his  defense  in  answer  to  any  suit  such  credi- 
tors may  bring  against  him.  {Bank  of  Ukiah  v.  Oibson,  109 
Cal.  197, 199,  [41  Pac.  1008] ;  Henry  v.  PhUlips,  163  Cal.  135, 
141,  [Ann.  Cas.  1914A,  39, 124  Pac.  837].) 

The  cases  cited  by  plaintiff  to  the  effect  that  the  bona  fide 
purchaser  of  a  negotiable  instrument  may  recover  its  full  face 
value,  although  he  paid  much  less  for  it,  apply  only  where  ho 
pays,  or  becomes  indisputably  bound  to  pay  the  whole  price 
before  he  discovers  the  facts  which  render  the  instrument  in- 
valid. They  are  not  contrary  to  the  established  rule  above 
stated. 

To  the  extent  of  the  six  hundred  dollars  which  he  paid,  he 
is  entitled  to  full  protection,  including  the  benefit  of  the  agree- 
ment in  the  note  to  pay  attorney's  fees.  The  court  should 
have  allowed  him  ten  per  cent  thereon  as  attorney's  fees.  To 
that  extent  the  judgment  was  erroneous  and  should  be  modi- 
fied accordingly.  The  interest  will,  of  course,  run  from  its 
original  date.  It  does  not  appear,  however,  that  this  point 
was  urged  in  the  court  below,  and  the  appellant  should  not 
recover  the  costs  of  appeal  on  account  of  such  modification. 
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In  entering  a  judgment,  it  is  not  necessary  to  declare 
therein  that  it  shall  bear  interest.  It  bears  interest  at  the 
rate  of  seven  per  cent  per  annum  from  its  date  by  force  of 
the  law  and  not  by  reason  of  any  declaration  it  may  contain 
to  that  effect.  (Civ.  Code,  sec.  1920;  Code  Civ.  Proc,  sec. 
682.)  And  such  interest  must  not  be  compounded.  The 
judgment  appealed  from  was  erroneous  in  declaring  that  the 
interest  thereon  at  seven  per  cent  should  be  compounded  an- 
nually. (Civ.  Code,  sec.  1920.)  Neither  party  is  entitled 
to  costs  on  appeal. 

The  judgment  is  modified  so  as  to  read  as  follows:  ''It  is 
now,  on  this  12th  day  of  November,  1914,  considered  by  the 
court  that  the  plaintiff  recover  of  the  defendant  the  sum  of 
six  hundred  and  sixty  dollars,  together  with  costs  taxed  at 
$15.25."  As  thus  modified  the  judgment  is  affirmed  without 
costs  of  appeal  to  either  party. 

Sloss,  J.,  Melvin,  J.,  Lorigan,  J.,  Henshaw,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 


[Sac.  No.  2285.    Department  One.— January  26,  1M7.] 

JTAMBS  MAGBE,  Jr.,  Appellant,  v.  JAMES  MAGEE,  Sr., 
et  al.,  Respondents 

Appeal  from  Judgment  —  Alternative  Method  —  Absence  op  Notice 
OP  Entry — Time  op  Appeal — Extent  op  Review. — Under  the  alter- 
native method  of  appeal  provided  by  section  941b  of  the  Code  of 
Oivil  Procedure,  as  enacted  in  1907,  where  no  notice  of  the  entry 
of  judgment  had  been  served  on  the  appellant,  an  appeal  from  the 
judgment  taken  within  six  months  after  its  entry  is  in  time,  and 
any  question,  including  that  of  the  sufficiency  of  evidence  to  sup- 
port the  findings,  may  be  reviewed.  The  fact  that  the  appellant  may 
have  had  knowledge  of  the  entry  of  the  judgment  does  not  limit  his 
time  for  appeal  under  such  method  to  sixty  days  from  the  date  upon 
which  such  knowledge  was  brought  home  to  him. 

Vendor  and  Vendee— Contract  Between  Brothers — Providing  Home 
POR  Parents — Specipio  Perpormancb — Certaintt  op  Contract. — 
An  agreement  by  the  owner  of  a  lot  of  land  to  convey  it  to  his 
brother,  in  consideration  of  the  latter's  erecting  on  the  land  and 
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fumishing  a  home  for  the  use  of  their  parents,  during  their  lives,  is 
sufficiently  certain  and  definite  to  admit  of  its  specific  enforcement. 

Id. — Statutb  of  Frauds — Part  Pebfobmanoe  op  Oral  Agreement — 
Making  of  Improvements. — The  fact  that  such  agreement  was  not 
in  writing  is  no  objection  to  its  specific  enforcement,  if  the  vendee 
made  the  valuable  improvements  on  the  property  on  the  faith  of  the 
agreement,  and  those  claiming  under  him  had  gone  into  possession. 
Buch  acts  take  the  case  out  of  the  statute  of  frauds. 

Id.— Want  of  Mutuality— Decree  Providing  for  Life  Estate. — There 
is  no  want  of  mutuality  in  the  agreement,  preventing  its  specific 
performance  after  the  death  of  the  vendee  during  the  lifetime  of  the 
surviving  parent,  as  such  parent's  right  of  possession  and  enjoyment 
during  his  life  can  be  fully  protected  by  a  decree  vesting  a  life  estate 
in  him. 

Id.— Pleading — ^Adequacy  of  Consideration — Justness  of  Contract. 
A  complaint  for  the  specific  performance  of  a  contract  to  convey 
land  need  not  allege,  in  the  exact  words  of  the  code,  that  there  was 
''an  adequate  consideration  for  the  contract,''  and  that  it  was  "just 
and  reasonable."  The  proper  mode  of  pleading  is  to  set  forth  the 
facts  from  which  the  court  may  conclude  that  the  contract  is  sup- 
ported by  an  adequate  consideration,  and  is,  as  to  the  defendant,  fair 
and  just.  In  the  present  case,  considering  the  relations  of  the  par- 
ties, and  the  purpose  of  the  contract  to  provide  a  home  for  their 
parents,  there  was  no  abuse  of  discretion  in  determining  that  the 
contract  was  just  and  the  consideration  adequate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County,  and  from  an  order  refusing  a  new  trial. 
A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theodore  A.  Bell,  for  Appellant 

T.  T.  C.  Gregory,  and  Theodore  W.  Chester,  for  Respond- 
ents. 

SLOSS,  J. — ^This  action  was  brought  to  quiet  title  to  a 
lot  of  land  in  the  city  of  Vallejo.  In  their  answer  the 
defendants  denied  plaintiflf's  title,  and  set  up,  by  way  of 
further  defense  and  as  a  cross-complaint,  a  state  of  facts  in 
consequence  of  which,  as  they  claimed,  they  were  the  equi- 
table owners  of  the  property,  or  entitled  to  a  conveyance 
thereof  from  the  plaintiff.  The  court  made  findings  in  ac- 
cordance with  the  affirmative  allegations  of  the  answer  and 
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cross-complaint  and  entered  judgment  accordingly.  The 
plaintiff  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial.  The  respondents  move 
to  dismiss  both  appeals. 

The  appeal  from  the  judgment  was  taken  within  six 
months  after  entry.  As  the  record  does  not  show  that  any 
notice  of  such  entry  had  been  served  upon  the  appellant,  the 
appeal  was  within  the  time  prescribed  by  section  941b  of 
the  Code  of  Civil  Procedure,  and  any  question,  including 
that  of  the  suflBciency  of  the  evidence  to  support  the  find- 
ings, may  be  reviewed.  (Code  Civ.  Proc,  sec.  941c.)  The 
fact  that  the  appellant  may  have  had  knowledge  of  the  entry 
of  the  judgment  does  not  limit  his  time  for  appeal  under 
the  alternative  method  to  sixty  days  from  the  date  upon 
which  such  knowledge  was  brought  home  to  him.  Estate  of 
Keating,  158  Cal.  109,  [110  Pac.  109],  relied  on  by  the  re- 
spondents, has  no  application  to  the  taking  of  an  appeal. 
That  case  turns  upon  the  provisions  of  sections  953a,  953b, 
and  953c  of  the  Code  of  Civil  Procedure,  creating  a  method 
of  preparing  a  record  on  appeal.  The  language  of  section 
941b  is  different,  and  under  it  the  appellant's  right  to  serve 
his  notice  of  appeal  within  six  months  after  entry  of  judg- 
ment is  not  cut  down,  except  where  written  notice  of  the 
entry  has  been  served  upon  him.  {Huntington  Park  Imp. 
Co.  V.  Park  Land  Co.,  165  Cal.  429,  [132  Pac.  760] ;  Title 
Ins.  &  Trust  Co.  v.  Calif omia  Dev.  Co.,  168  Cal.  397,  [143 
Pac.  723].) 

It  is  probable  that  the  appeal  from  the  order  denying  a 
new  trial  was  not  taken  within  the  time  allowed  by  subdivi- 
sion 3  of  section  939  of  the  Code  of  Civil  Procedure,  as  that 
section  read  at  the  time  of  the  proceedings  under  review. 
The  record  does  not,  however,  show  all  the  data  necessary  to 
a  definite  determination  of  this  point,  and,  since  all  the  ques- 
tions raised  may  be  considered  on  the  appeal  from  the  judg- 
ment, we  shall  decide  the  case  on  the  merits. 

James  Magee,  Jr.,  is  a  son  of  the  defendant  James  Magee, 
Sr.,  and  a  brother  of  the  defendants  Catherine  Magee  and 
Nellie  Magee  Murphy.  Patrick  Magee,  who  died  in  1899, 
was  a  brother  of  the  plaintiff  James  Magee,  Jr.  The  court 
found,  in  effect,  these  facts :  Prior  to  1895  James  Magee,  Sr., 
and  his  wife,  the  parents  of  James  Magee,  Jr.,  and  Patrick 
Magee,  were  living  in  Ireland.    The   plaintiff   and   Patrick 
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were  living  at  Vallejo,  in  this  state.  PlaintiflF  was  the  owner 
of  the  piece  of  land  here  involved,  having  purchased  the 
same  for  five  hundred  dollars.  He  has  never  made  any  con- 
veyance of  the  land  and  the  record  title  still  remains  in  him. 

James  Magee,  Sr.,  with  his  wife  and  minor  children,  came 
to  California  at  the  invitation  of  James,  Jr.,  or  Patrick,  or 
both.  The  sons  were  apparently  desirous  of  providing  a 
home  for  their  parents,  and  in  June,  1895,  Patrick  agreed 
with  the  plaintiff  James,  Jr.,  that  if  the  said  James,  Jr., 
would  give  or  convey  to  Patrick  the  lot  in  controversy,  he, 
said  Patrick,  would  erect  thereon  a  suitable  home  for  his 
parents  and  would  furnish  the  same  at  his  own  cost  and 
expense.  To  this  the  plaintiff  agreed.  Thereafter,  relying 
on  said  agreement,  Patrick  entered  into  a  contract  for  the 
construction  of  a  dwelling-house  on  said  property  and  caused 
the  house  to  be  erected  and  furnished  at  his  expense.  Upon 
completion,  of  the  house,  the  defendant  James  Magee,  Sr., 
with  his  wife  and  daughters,  entered  into  possession  of  the 
house  and  land.  He  and  his  daughters  have  remained  in 
possession  ever  since,  the  mother  having  died  in  the  mean- 
while. 

The  court  finds  that  at  the  time  of  the  making  of  said 
agreement  the  real  property  was  worth  five  hundred  dollars ; 
that  the  cost  of  constructing  the  house  exceeded  three  thou- 
sand dollars,  and  that  the  cost  of  furnishing  it  was  seven 
hundred  dollars  or  more.  In  1899  Patrick  Magee  died  intes- 
tate. His  estate  was  administered  in  probate,  and  one- 
eighteenth  thereof  was  distributed  to  the  plaintiff,  twelve- 
eighteenths  to  the  defendant  James  Magee,  Sr.,  and  one-eigh- 
teenth to  each  of  the  other  defendants. 

On  these  facts  the  court  concluded  and  adjudged  that  the 
defendant  James  Magee,  Sr.,  is  the  owner  of  a  life  estate 
in  the  said  real  property,  and  that  he  is  the  owner  of  twelve- 
eighteenths  of  the  remainder;  that  each  of  the  defendants 
Catherine  Magee  and  Nellie  Magee  Murphy  is  the  owner 
of  an  undivided  one-eighteenth  of  the  remainder,  and  that 
plaintiff  is  the  owner  of  a  like  one-eighteenth.  It  is  further 
adjudged  that  plaintiff  convey  to  the  defendants  the  title  so 
adjudged  to  belong  to  them. 

The  plaintiff  attacks  as  unsupported  the  findings  relative 
to  the  making  of  the  agreement  between  himself  and  Patrick 
in  June,  1895.    The  evidence  is,  to  be  sure,  conflicting,  but 
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there  was  testimony  to  the  effect  that  the  agreement,  as 
found  by  the  court,  had  been  made  by  the  brothers.  It  is, 
of  course,  well  settled  that  a  contract  will  not  be  specifically 
enforced  unless  its  terms  are  clear,  definite,  and  certain. 
(Agard  v.  Valencia,  39  Cal.  292 ;  Magee  v.  McManus,  70  Cal. 
553,  [12  Pac.  451] ;  Stanton  v.  Singleton,  126  Cal.  657,  [47 
L.  R.  A.  334,  59  Pac.  146] ;  Monsen  v.  Monsen,  ante,  p.  97, 
[162  Pac.  90].  But  we  do  not  see  that  the  contract  found  to 
have  been  made  between  the  plaintiff  and  his  brother  Patrick 
is  lacking  in  certainty  or  definiteness.  Patrick  was  to  erect  on 
the  land,  and  to  furnish,  a  house  for  the  use  of  the  parents  of 
the  contracting  parties,  and  in  consideration  of  these  acts  the 
plaintiff  was  to  convey  the  land  to  Patrick.  It  is  true  that 
the  word  ''convey"  may  not  have  been  used  in  the  conver- 
sations between  the  brothers.  But  there  was  testimony  that 
James  said  he  would  **give"  Patrick  the  lot  for  the  pur- 
poses named,  if  Patrick  would  make  the  expenditures  re- 
ferred to.  In  view  of  the  surrounding  circumstances,  the 
court  was  justified  in  construing  the  language  of  plaintiff 
as  meaning  that  he  would  transfer  the  legal  title  to  Patrick. 

It  is  no  objection  to  specific  performance  that  the  agree- 
ment was  not  in  writing.  Patrick  had  made  valuable  im- 
provements on  the  property  on  the  faith  of  the  agreement, 
and  those  claiming  under  him  had  gone  into  possession. 
This  is  enough  to  take  the  case  out  of  the  statute  of  frauds. 
{Burlingame  v.  Rowland,  77  Cal.  315,  [1  L.  R.  A.  829,  19 
Pac.  526] ;  Manning  v.  Franklin,  81  Cal.  205,  [22  Pac.  550] ; 
CaUnchim  v.  Branstetter,  84  Cal.  249,  [24  Pac.  149].) 

It  is  further  urged  by  the  appellant  that  the  contract  can- 
not be  enforced  for  want  of  mutuality.  The  argument  is 
that  some  of  the  obligations  on  Patrick's  part  still  remain 
unperformed,  and  that  these  are  of  such  a  character  that  a 
court  of  equity  could  not  specifically  enforce  them.  If  this 
position  be  sound,  it  will  no  doubt  afford  a  suflBcient  answer 
to  a  demand  for  specific  performance  against  the  plaintiff. 
(Civ.  Code,  sec.  3386;  Cooper  v.  Pena,  21  Cal.  404;  Banbwry 
V.  AmoU,  91  Cal.  608,  [27  Pac.  934] ;  O'Brien  v.  Perry,  130 
Cal.  526,  [62  Pac.  927].)  The  court  found,  and  the  evi- 
dence fully  supports  the  finding,  that  Patrick  had,  during 
his  lifetime,  performed  every  part  of  his  agreement  that 
it  was  possible  for  him  to  perform.  He  had  built  and  fur- 
nished the  house,  and  has  permitted  the  occupancy  of  it  by 
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his  parents.  But  it  is  claimed  that  he  was  required  to  per- 
mit the  further  occupancy  of  the  premises  so  long  as  the 
parents,  or  either  of  them,  should  live,  and  this,  it  is  said, 
is  an  agreement  for  continuing  acts  or  personal  services, 
which  a  court  of  equity  will  not  undertake  to  supervise  or 
to  enforce  specifically.  (36  Cyc.  584.)  There  is,  however, 
nothing  in  th^  agreement  calling  for  any  such  acts  or  ser- 
vices. All  that  was  contemplated  was  that  the  parents 
should  have  the  right  of  possession  and  enjoyment  during 
their  lives,  a  purpose  that  could  be  given  complete  effect 
by  the  execution  of  a  single  paper  on  the  part  of  Patrick, 
or  his  successors  in  interest.  This  purpose  was  fully  met  by 
vesting  a  life  estate  in  the  surviving  husband  and  father,  as 
was  done  by  the  terms  of  the  decree. 

Finally,  it  is  argued  that  specific  performance  could  not 
properly  be  decreed  in  this  case  for  want  of  allegation  and 
evidence  that  the  plaintiff  received  an  adequate  considera- 
tion, and  that  the  contract  was,  as  to  him,  just  and  reason- 
able. (Civ.  Code,  sec.  3391.)  Such  pleading  and  proof  has 
always  been  required  in  the  chancery  courts.  It  is  not 
necessary,  however,  that  the  complaint  for  specific  enforce- 
ment should  declare,  in  the  very  words  of  the  code,  that 
there  was  "an  adequate  consideration  for  the  contract"  and 
that  it  was  *'just  and  reasonable."  These  allegations, 
standing  alone,  would  be  objectionable  as  embodying  the 
mere  conclusion  of  the  pleader.  The  proper  mode  of  plead- 
ing is  to  set  forth  the  facts  from  which  the  court  may  con- 
clude that  the  contract  is  supported  by  an  adequate  consid- 
eration and  is,  as  to  the  defendant,  fair  and  just.  {Stiles 
V.  Cain,  134  Cal.  171,  [66  Pac.  231] ;  White  v.  Sage,  149 
Cal.  613,  [87  Pac.  193].)  The  facts  here  alleged  by  the 
defendant  and  found  by  the  court  on  satisfactory  evidence 
are,  we  think,  sufficient  to  show  the  existence  of  the  equitable 
requisites.  Taking  into  account  the  relations  of  the  parties, 
the  desire  of  the  plaintiff  and  his  brother  Patrick  to  provide 
a  home  for  their  parents,  the  value  of  the  land  contributed 
by  the  plaintiff,  the  extent  and  value  of  the  improvements 
furnished  by  Patrick,  and  the  fact  that  Patrick  could  receive 
no  pecuniary  benefit  from  the  land  or  from  his  expenditures 
until  after  the  death  of  both  of  his  parents,  the  court  was 
fuDy  justified  in  drawing  the  inference,  implied  in  its  de- 
cree, that  the  contract  was  fair  and  just  as  to  the  plaintiff. 
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and  that  said  plaintiff  received,  in  the  expenditures  by  Pat- 
rick and  the  provision  for  the  parents,  a  consideration  which 
was  entirely  adequate  to  support  his  agreement  to  contribute 
the  lot.  This  was  not  the  ordinary  case  of  a  sale  of  land 
for  a  money  consideration  alone.  The  transaction  was  one 
between  brothers,  bound  by  a  common  tie  of  filial  duty,  and 
seeking  to  benefit  their  parents,  rather  than  to  deal  for 
profit.  These  were  elements  to  be  given  due  weight  by  the 
trial  court,  which  is  to  exercise  a  sound  discretion  in  deter- 
mining whether,  under  all  the  circumstances,  the  contract 
was  just  and  the  consideration  adequate.  {O'Hara  v.  Watt- 
son,  172  Cal.  525,  [157  Pac.  608].)  It  cannot  be  said  that 
any  abuse  of  discretion  appears  here. 

No  other  points  are  made. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

ShaW|  J.|  and  Lawlor,  J.,  concurred; 


[S.  F.  No.  7473.    Department  One.— January  27,  1917.] 

In  the  Matter  of  the  Estate  of  LAURA  M.  N.  HUNTOON, 

Deceased. 

Estate  or  Deceased  Person — Partial  Distribution  to  One  of  Sev- 
eral Residuary  Legatees — Cash  on  Hand. — A  partial  distribution 
to  one  of  several  residuary  legatees  of  a  portion  of  the  cash  in  the 
hands  of  the  executor,  in  part  payment  of  such  legatee's  residuary 
interest,  was  properly  decreed  in  this  estate,  it  appearing  that  the 
remaining  cash  on  hand  was  sufficient  to  pay  the  pecuniary  legacies 
and  the  expenses  of  administration,  and  that  it  would  be  necessary 
to  sell  all  the  property  of  the  estate  and  to  make  a  final  distribu- 
tion of  the  residue  in  cash. 

Id. — ^Valuation  or  Property — Inventory  Prima  Facie  Evidence. — On 
the  proceeding  for  final  distribution,  the  valuation  in  the  inventory 
is  prima  fade  evidence  of  the  value  of  the  property  of  the  estate. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Sonoma 
County  for  the  partial  distribution  of  the  estate  of  a  deceased 
person,    Thomas  C.  Denny,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Wilson  &  Wilson,  and  Rolfe  L.  Thompson,  for  Appellant. 
James  W.  Gates,  for  Respondent. 

SLOSS,  J. — ^Laura  M.  N.  Huntoon  died,  leaving  a  will 
which  was  admitted  to  probate  in  the  superior  court  of 
Sonoma  County,  and  letters  testamentary  thereon  were  issued 
to  Ernest  D.  Woodman.  By  her  will  the  testatrix  bequeathed 
to  her  sister,  Mary  Emma  Williams,  the  respondent  herein, 
the  sum  of  ten  thousand  dollars.  There  was  a  bequest  of  the 
same  amount  to  Ernest  D.  Woodman,  a  nephew  of  the  tes- 
tatrix, and  the  executor  of  her  will.  The  residue  of  the 
estate  was  devised  and  bequeathed  in  undivided  seventh  parts, 
one  part  to  said  Mary  Emma  Williams,  one  to  Ernest  D.  Wood- 
man and  the  others,  respectively,  to  two  brothers  of  the  testa- 
trix, to  a  niece,  to  the  children  of  a  deceased  brother,  and  to  the 
children  of  a  deceased  sister.  Notice  to  creditors  was  published, 
and  the  time  for  presentation  of  claims  expired  without  any 
claims  having  been  presented  against  the  estate.  The  execu- 
tor filed  an  inventory  and  appraisement  which  showed  per- 
sonal property  valued  at  $74,726.16,  and  real  estate  valued 
at  $42,344.28,  a  total  of  $117,070.44.  Among  the  items  of 
personal  property  were  two  deposits  in  savings  banks,  aggre- 
gating $11,467.72.  Mrs.  Williams  claimed  the  ownership  of 
these  deposits  as  a  gift  from  the  decedent,  and  commenced 
action  against  the  executor  and  the  savings  banks  to  recover 
said  deposits.  These  actions  are  still  pending  on  appeal. 
The  money  legacy  of  ten  thousand  dollars,  to  Mrs.  Williams 
has  been  paid  by  order  of  court.  The  executor's  first  annual 
account  was  settled  and  allowed  on  June  8,  1914.  It  showed 
payments  of  one  thousand  dollars  to  the  executor  on  account 
of  his  commissions,  and  of  one  thousand  dollars  to  his  attor- 
neys on  account  of  their  fees. 

On  March  9,  1915,  Mary  E.  Williams  filed  her  petition 
asking  for  partial  distribution  to  her  of  the  sum  of  something 
over  eleven  thousand  dollars,  which,  as  she  alleged,  was  on 
hand  in  cash;  and  could  be  distributed  to  her  without  loss 
or  injury  to  the  creditors  of  the  estate.  Woodman,  appear- 
ing as  residuary  legatee  and  devisee,  opposed  the  applica- 
tion.   The  court  made  its  decree,  reciting  that  the  estate 
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is  of  the  value  of  over  one  hundred  thousand  dollars  and  is 
but  little  indebted,  that  all  claims  have  been  paid,  that  the 
executor  has  in  his  hands  the  sum  of  twenty-five  thousand 
dollars  in  cash  that  is  not  needed  in  the  administration,  that 
the  interest  of  petitioner  as  a  residuary  legatee  will  be  more 
than  eight  thousand  dollars,  that  the  estate  is  in  litigation 
and  will  not  be  ready  to  finally  settle  and  distribute  for  con- 
siderable time,  and  that  eight  thousand  dollars  can  be  paid 
out  of  the  estate  to  the  petitioner  on  account  of  her 
interest  as  residuary  legatee  without  loss  or  injury  to  the 
creditors  of  said  estate  or  to  said  estate.  The  decree  accord- 
ingly distributed  such  sum  of  eight  thousand  dollars  to  the 
petitioner  on  account  of  her  interest  as  residuary  legatee. 
From  this  decree  Woodman  appeals. 

It  appeared  in  evidence  that  a  part  of  the  personal  prop- 
erty of  the  estate  had  been  converted  into  cash.  Certain 
shares  of  stock  had  been  sold  and  some  promissory  notes 
collected.  At  the  time  of  the  hearing  the  executor  had  on 
hand  about  twenty-five  thousand  dollars.  It  is  contended  that 
the  court  was  not  justified  in  finding  that  this  sum  of  money 
was  *'not  needed  in  the  administration."  The  appellant 
claims  that  out  of  this  sum  his  own  cash  legacy  of  ten  thou- 
sand dollars  should  be  paid,  and  that  there  is  a  mortgage 
debt  of  ten  thousand  dollars  on  a  parcel  of  real  property 
belonging  to  the  estate.  But  the  mortgage  debt  had  not 
been  presented  as  a  claim,  and  while  it  still  remained  a  lien 
on  the  land,  the  executor  was  under  no  obligation  to  pay  it 
out  of  the  estate.  In  fact,  he  testified  that  in  his  judgment 
it  would  not  be  advisable  to  pay  the  mortgage.  So  far  as 
the  appellant's  legacy  is  concerned,  he  has  not  applied  for 
an  order  directing  its  payment.  But  assuming  that  it  should 
be  paid,  there  will  still  remain  on  hand  the  sum  of  fifteen 
thousand  dollars,  and  the  payment  of  eight  thousand  dollars 
to  the  respondent  will  leave  more  than  enough  cash  to  meet 
all  probable  expenses  of  administration. 

The  appellant  also  contends  that  the  finding  that  the  estate 
is  of  the  value  of  over  one  hundred  thousand  dollars  is  not 
sustained  by  the  evidence.  But  the  inventory  shows  a  value 
of  over  one  hundred  thousand  dollars,  after  deducting  the 
deposits  in  litigation.  Furthermore,  it  was  testified  that 
the  income  of  the  estate  during  the  two  years  prior  to  the 
filing  of  the  petition  for  partial  distribution  had  been  about 
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five  thousand  dollars  per  annum.  It  is  true  that  the  execu- 
tor testified  that  the  real  property  had  depreciated  in  value. 
The  valuation  in  the  inventory  was,  however,  prima  facie 
evidence  of  the  value  of  the  property  (Estate  of  Carver,  123 
Cal.  102,  106,  [55  Pac.  770]),  and  even  though  some  allow- 
ance were  made  for  the  decline  in  value  of  the  real  estate, 
the  evidence  still  warranted  a  conclusion  that  the  residue 
would  amount  to  enough  to  make  it  proper  to  distribute  to 
the  petitioner  the  sum  of  eight  thousand  dollars  without  af- 
fecting the  shares  of  the  other  residuary  legatees  and  devi- 
sees. Her  ultimate  interest  will  undoubtedly  be  worth  con- 
siderably more  than  this  sum,  and  we  see  no  objection  to 
the  partial  distribution  to  her  on  account.  It  does  not  appear 
that  such  distribution  would  be  in  any  way  injurious  to 
other  persons  interested  in  the  estate,  as  was  the  case  in 
Estate  of  Glenn,  15S  Cal.  77,  [94  Pac.  230].  There  might 
be  some  ground  for  objecting  to  the  payment  of  one  residu- 
ary legatee  and  devisee  in  cash,  if  the  others  would  thereby 
be  compelled  to  take  their  shares  in  undivided  interests  in 
real  property.  No  one  of  the  beneficiaries  to  whom  the  resi- 
due is  given  has  a  right  superior  to  that  of  the  others.  But 
the  court  was  warranted  in  inferring  from  the  evidence  here 
introduced  that  it  would  be  necessary  to  sell  all  of  the 
property  and  to  make  a  final  distribution  of  the  residue  in 
cash.  This  being  so,  it  was  not  improper  to  allow  the  peti- 
tioner, who  had  been  diligent  in  the  assertion  of  her  rights, 
a  portion  of  her  interest  out  of  the  idle  cash  on  hand. 
The  decree  is  affirmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
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[Crim.  No.  2040.    In  Bank.— Jannary  27,  1917.] 

In  the  Matter  of  the  Application  of  E.  H.  BARMORE,  for  a 
Writ  of  Habeas  Corpus. 

MuNicrPAL  Corporations — Restricting  Solicitation  of  Business  in 
Pdbijo  Places.— a  municipal  eorporation,  in  the  exercise  of  the 
police  power  conferred  by  section  11  of  article  XI  of  the  constitu- 
tion, may  by  ordinance  make  it  unlawful  for  any  person  to  solicit 
custom  or  patronage  upon  any  boat  or  in  any  depot,  for  any  hotel, 
or  for  the  transportation  of  persons  or  baggage,  goods,  wares,  or 
merchandise,  for  hire.  Such  an  ordinance  is  not  void  for  unreason- 
ableness. 

L). — Right  to  Restrict  cannot  be  Limited  by  Private  Contract. — 
The  right  of  the  municipality  to  so  legislate  cannot  be  limited  by 
any  contract  made  between  private  parties. 

Id. — Reasonableness  or  Limitation  upon  Conduct  of  Business. — ^The 
question  whether  a  limitation  upon  the  conduct  of  a  business  has  a 
reasonable  relation  to  the  accomplishment  of  a  legitimate  public  pur- 
pose is  one  that  must  be  decided  upon  a  view  of  the  particular  legis- 
lation and  the  circumstances  to  which  it  is  applied.  The  question  is 
largely  one  of  fact. 

APPLICATION  for  a  Writ  of  Habeas  Corpus, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gray,  Barker  &  Bowen,  for  Petitioner. 

Henry  T.  Gage,  and  U,  I.  Gilbert,  Amid  Curiae,  for  South- 
ern Pacific  Company. 

Warren  L.  Williams,  City  Prosecutor,  and  Erwin  W.  Wid- 
ney.  Deputy  City  Prosecutor,  for  Respondent. 

SLOSS,  J. — The  petitioner  is  held  in  custody  on  a  charge 
of  violating  an  ordinance  of  the  city  of  Los  Angeles,  and 
seeks  his  release  by  means  of  a  writ  of  habeas  corpus. 

The  ordinance  is  one  '^  regulating  the  business  of  soliciting 
custom  or  patronage  upon  the  public  streets,  boats,  railway 
trains  and  depots,  and  providing  for  the  issuance  of  permits 
therefor.''  The  provision  here  in  question  is  contained  in 
section  9  of  the  ordinance,  which,  so  far  as  it  need  be  quoted, 
declares  that  **it  shall  be  unlawful  for  any  person  to  solicit 
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custom  or  patronage  upon  any  boat,  ...  or  in  any  depot, 
...  for  any  hotel,  ...  or  for  the  transportation  of  persons 
or  baggage,  goods,  wares,  or  merchandise  for  hire;  .  .  .  '* 
The  petitioner,  E.  H.  Barmore,  is  the  president  of  the  Los 
Angeles  Transfer  Company,  a  corporation,  which  has  a  con- 
tract with  the  Southern  Pacific  Railroad  Company,  under 
which  said  transfer  company  and  its  agents  are  authorized 
to  enter  the  cars  and  the  depot  of  said  railroad  company  to 
solicit  custom  and  patronage.  The  complaint  under  which 
Barmore  is  held  charges  that  he  solicited  custom  and  patron- 
age for  the  transportation  of  persons  and  baggage,  in  the 
Southern  Pacific  depot  in  the  city  of  Los  Angeles. 

The  petitioner  contends  that  section  9  of  the  ordinance  is 
unreasonable  and  void,  and  this  is  the  only  question  presented 
for  decision.  Under  the  direct  grant  of  article  XI,  section 
11,  of  the  constitution,  the  city  of  Los  Angeles  has  authority 
to  ^'make  and  enforce  within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with 
general  laws."  The  nature,  extent,  and  limitations  of  the 
police  power  have  been  so  frequently  and  so  exhaustively 
discussed  by  this  court  and  others  that  a  mere  statement  of 
a  few  well-settled  principles  will  suffice.  It  is  familiar  law 
that  under  this  power  the  legislative  authority  may  restrict 
the  use  of  property,  or  the  conduct  of  business,  to  such  ex- 
tent as  may  reasonably  be  thought  necessary  to  promote  the 
public  health,  safety,  or  comfort.  Arbitrary  or  oppressive 
restrictions,  having  no  reasonable  adaptations  to  these  ends, 
will  be  condemned  by  the  courts  as  in  conflict  with  funda- 
mental constitutional  rights.  But  the  legislative  determi- 
nation that  a  given  regulation  of  the  use  of  property  or  of 
the  conduct  of  a  business  is  nec^sary  in  the  public  interest 
will  be  given  great  weight  in  any  judicial  inquiry  into  the 
validity  of  the  enactment,  and  the  courts  will  not  interfere 
with  the  discretion  of  the  law-making  body  ''except  where 
the  case  be  plain  that  needless  oppression  is  worked  and 
constitutional  rights  invaded."  {In  re  Smith,  143  Cal.  368, 
372,  [77  Pac,  180,  182].) 

Section  9  of  the  ordinance  under  review  is  designed  to 
regulate  the  business  of  transporting  passengers  or  goods, 
by  prohibiting  solicitation  of  patronage  therefor  in  certain 
public  places,  including  railroad  stations.  The  business  is 
no  doubt  a  legitimate  and  useful  one.    But  even  lawful  occu- 
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patioDfi  are  subject  to  reasonable  regulation,  and  one  of  the 
recognized  modes  of  regulation  is  by  prescribing  the  places 
where  a  given  occupation  may  or  may  not  be  conducted. 
{Ex  parte  Quong  Wo,  161  Cal.  220,  [118  Pac.  714].)  The 
comfort  and  convenience  of  the  many  persons  who  have  occa- 
sion to  pass  through  railroad  stations  are  directly  affected 
by  the  manner  in  which  transfer  facilities  for  themselves 
and  their  baggage  are  offered.  In  enacting  this  ordinance, 
the  city  council  may  well  have  thought  that  active  solicita- 
tion of  patronage  within  depots  would  interfere  unduly  with 
the  peaceable  and  convenient  use  of  such  depots  by  arriving 
and  departing  passengers.  We  cannot  say  that  such  a  view 
is  unreasonable,  or  that  the  prohibition  of  such  solicitation 
is  not  a  proper  means  of  promoting  the  comfort  and  con- 
venience of  the  traveling  public,  and  protecting  it  from  the 
annoyance  of  importunate  requests  for  employment. 

This  court  has  not  heretofore  had  occasion  to  pass  upon 
restrictions  of  this  precise  kind.  Similar  ordinances  and 
statutes  have,  however,  come  under  judicial  review  elsewhere, 
and  the  decided  weight  of  authority,  particularly  that  of 
more  recent  date,  supports  the  validity  of  such  enactments. 
(Emerson  v.  McNeU,  84  Ark.  552,  [15  L.  B.  A.  (N.  S.)  715, 
106  S.  W.  479] ;  WUliams  v.  State,  85  Ark.  464,  [122  Am. 
St.  Rep.  47,  26  L.  R.  A.  (N.  S.)  482,  108  S.  W.  838] ;  ChUlu 
cothe  V.  Broum,  38  Mo.  App.  609 ;  Laddonia  v.  Poor,  73  Mo. 
App.  i6d;  Seattle  v.  Hurst,  50  Wash.  424,  [18  L.  R.  A.  (N.  S.) 
169,  97  Pac.  454] ;  SeaHle  T.  &  T.  Co.  v.  City  of  Seattle,  86 
Wash.  694,  [150  Pac.  1134].)  The  case  of  Wittiams  v.  State, 
just  cited,  was  reviewed  by  the  supreme  court  of  the  United 
States  on  writ  of  error.  The  judgment  of  the  supreme  court  of 
Arkansas  was  aflBrmed.  {WUliams  v.  Arkansas,  217  U.  S.  79, 
[18  Ann.  Cas.  865,  54  L.  Ed.  673,  30  Sup.  Ct.  Rep.  493] .)  The 
higher  court  quoted  approvingly  from  the  opinion  of  the  state 
court,  and  a  part  of  the  passage  quoted  is  appropriate  for  repe- 
tition here : 

**The  legislature  clearly  has  the  power  to  make  regulation 
for  the  convenience  and  comfort  of  travelers  on  railroads,  and 
this  appears  to  be  a  reasonable  regulation  for  their  bene- 
fit. It  prevents  annoyance  from  the  importunities  of  drum- 
mers. •  •  . 

''This  statute  is  not  an  unreasonable  restriction  upon  the 
privilege  one  should  enjoy  to  solicit  for  his  lawful  business. 
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which,  it  is  rightly  urged,  is  an  incident  to  any  business. 
It  does  not  prevent  anyone  from  advertising  his  business  or 
from  soliciting  patronage,  except  upon  trains,  etc.  This  privi- 
lege is  denied  him  for  the  public  good.  It  is  a  principle  which 
underlies  every  reasonable  exercise  of  the  police  power  that 
private  rights  must  yield  to  the  common  welfare."  {Williams 
V.  Arkansas,  217  U.  S,  89,  [18  Ann.  Cas.  865,  54  L.  Ed.  673, 
30  Sup.  Ct.  Rep.  495],  quoting  from  WUliams  v.  State,  85  Ark. 
470,  [122  Am.  St.  Rep.  47,  26  L.  R.  A.  (N.  S.)  482,  108  S.  W. 
840].)       . 

We  think  the  sound  view  is  that  declared  by  the  cases  which 
we  have  cited,  although  there  are  a  few  decisions  holding  to 
the  contrary.  (Napman  v.  People,  19  Mich.  352 ;  Cosgrove  v. 
Augusta,  103  Ga.  835,  [68  Am.  St.  Rep.  149,  42  L.  R.  A.  711, 
31S.  E.  445].) 

The  petitioner  cites  a  number  of  cases  in  which  this  court  has 
overthrown  municipal  ordinances  or  statutes  which  sought  to 
prohibit  the  carrying  on  of  business  in  a  certain  place  or  in 
a  given  manner.  There  is  no  occasion  to  review  these  cases 
in  detail.  They  dealt  with  occupations  and  with  restrictions 
bearing  no  resemblance  to  those  here  involved.  The  question 
whether  a  limitation  upon  the  conduct  of  a  business  has  a  rea- 
sonable relation  to  the  accomplishment  of  a  legitimate  public 
purpose  is  one  that  must  be  decided  upon  a  view  of  the  par- 
ticular legislation  and  the  circumstances  to  which  it  is  applied. 
The  question  presented  is  largely  one  of  fact. 

It  is  of  no  importance  in  this  inquiry  that  the  Los  Angeles 
Transfer  Company  had  a  contract  with  the  Southern  Pacific 
Railroad  Company,  under  which  its  agents  were  authorized 
to  solicit  in  the  depot  of  the  railroad  company.  If  the  city 
was  authorized,  in  the  exercise  of  its  police  power,  to  prohibit 
solicitation  within  the  depot,  its  right  to  so  legislate  could,  of 
course,  not  be  limited  by  any  contract  made  between  private 
parties.  "All  contracts  are  subject  to  this  power,  the  exercise 
of  which  is  neither  abridged  nor  delayed  by  reason  of  existing 
contracts."  (Seattle  v.  Hurst,  50  Wash.  424,  [18  L.  R.  A. 
(N.  S.)  169,  97  Pac.  454] ;  see,  also,  Chaiicothe  v.  Brown,  38 
Mo.  App.  609.) 

The  writ  is  discharged  and  the  petitioner  remanded. 

Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  Henshaw,  J.,  Lorigan,  J., 
and  Angellotti,  C.  J.,  concurred. 

CLXXIV  Oal.— 19 
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[Crim.  No.  1964.    In  Bank.— January  27,  1917.] 

In  the  Matter  of  WILLIAM  HUMPHREY,  an  Attorney  and 
Counselor  at  Law. 

Attoeney  at  Law— Duty  With  Respect  to  Cwtioism  of  Courts. — 
Attorneys  at  law  are  at  all  times  held  to  the  strictest  observanee  of 
the  principles  of  truth,  honesty,  and  fairness,  especially  in  their 
criticism  of  the  courts,  to  the  end  that  the  public  confidence  in  the 
due  administration  of  justice  be  upheld,  and  the  dignity  and  useful- 
ness of  the  courts  be  maintained. 

Id. — Moral  Turpitude — Charging  Misuse  of  Judicial  Office — Judos 
Candidate  for  Bb-election — Pubucation  not  Privileged. — An  at- 
torney at  law  is  guilty  of  moral  turpitude  warranting  his  disbarment 
in  publishing  an  article  which  in  effect  wantonly  charged  a  judge 
of  the  superior  court  with  knowingly  misusing  his  judicial  office  for 
the  purpose  of  bringing  financial  gain  to  a  litigant,  and  the  fact  that 
the  judge  was  at  the  time  a  candidate  for  re-election  does  not  make 
the  publication  privileged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  disbarring  an  attorney  at  law.  J.  P.  Wood, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  Humphrey,  in  pro.  per.,  for  Appellant. 

E.  H.  Lamme,  and  E.  Dempster  McKee,  for  Respondent. 

LAWLOR,  J. — The  appeal  herein  was  decided  by  the  dis- 
trict court  of  appeal  for  the  second  district.  An  application 
was  made  to  this  court  for  a  hearing.  It  was  granted  for 
the  reason  that  we  entertained  some  doubt  whether  the 
misconduct  of  the  appellant  amounted  to  *' moral  turpitude," 
within  the  meaning  of  subdivision  5  of  section  287  of  the 
Code  of  Civil  Procedure.  Upon  a  consideration  of  that  ques- 
tion we  have  reached  the  conclusion  that  the  district  court 
correctly  disposed  of  it.  The  opinion,  which  is  written  by 
Mr.  Presiding  Justice  Conrey,  is,  in  part,  as  follows : 

"In  this  proceeding  respondent  was  tried  before  the  su- 
perior court  upon  an  accusation  preferred  against  him  by  the 
Bar  Association  of  San  Diego.    The  court  found  that  the 
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allegations  of  the  accusation  were  true  and  that  the  conduct 
of  the  respondent  in  the  premises  constituted  an  act  of  moral 
turpitude.  Thereupon  it  was  ordered  and  adjudged  that, 
for  a  period  of  two  years,  his  name  be  stricken  from  the  roll 
of  attorneys  and  counselors  at  law,  and  that  for  that  period  he 
be  precluded  from  practicing  as  such  attorney  and  counselor  at 
law  in  any  court  of  this  state.  From  that  judgment  the  re- 
spondent prosecutes  this  appeal. 

"In  October,  1914,  Hon.  W.  R.  Guy,  a  judge  of  the  su- 
perior court  in  and  for  the  county  of*  San  Diego,  was  a  can- 
didate for  re-election.  Respondent  caused  to  be  printed  and 
published  a  circular  or  card  containing  an  article  prepared 
under  a  heading,  *W.  R.  Guy's  Conduct  as  Judge  Disclosed.' 
Then  followed  a  purported  statement  of  proceedings  had  and 
judgments  rendered  by  Judge  Guy  in  two  cases.  In  the  first 
case,  following  a  purported  statement  of  the  facts,  the  circu- 
lar closed  as  follows:  *Do  you  want  that  kind  of  a  man  for 
juvenile  judge!  What  will  be  the  effect  on  young  lawyers 
who  look  to  the  judge  for  example  1  Answer  with  your  votes 
November  3d.'  In  the  second  case,  following  a  purported 
statement  of  facts,  the  circular  closed  as  follows:  'Any  per- 
son who  has  the  intelligence  of  a  common  monkey  knows 
that  said  fund  could  not  become  the  property  of  the  justice 
of  the  peace,  or  the  bank,  or  any  other  person  without  the  con- 
sent of  the  owner.  Observe  that  the  money  was  released  from 
custody  of  the  justice  and  the  bank  notified  of  it  and  a  re- 
quest made  for  its  return  by  the  owner.  Judge  Guy  used 
his  judicial  oflBce  to  enable  said  bank  to  keep  that  money  and 
also  refused  a  new  trial  and  refused  to  allow  any  other  judge 
to  try  the  case.  Do  you  want  that  kind  of  a  man  for  judge 
of  juveniles!  What  example  will  be  set  to  the  young  who 
look  upon  a  judge  of  a  superior  court  as  some  great  personage ! 
Answer  with  your  votes  November  3d.' 

"Answering  the  accusation,  respondent  admits  that  he 
published  the  circulars  or  cards  in  question  and  asserts  that 
they  contain  only  the  truth.  He  denies  that  the  cards  were 
printed  wrongfully  or  unlawfully  or  maliciously,  or  with 
any  other  thought  than  to  properly  advise  voters  at  the  elec- 
tion. Appellant  has  brought  up  with  his  appeal  a  bill  of 
exceptions  showing  the  proceedings  at  the  trial  upon  this 
accusation  against  him,  and  including  the  evidence  upon 
which  the  court  below  has  based  its  finding  that  the  publica- 
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tion  made  by  respondent  was  false  and  malicious,  and  in- 
volved moral  turpitude  on  the  part  of  the  publisher.  Bear- 
ing in  mind  the  rule  that  the  findings  of  the  superior  court 
upon  matters  of  fact  are  not  subject  to  review  where  they 
have  any  substantial  support  in  the  evidence,  we  will  briefly 
compare  the  charges  printed  by  the  respondent  concerning 
the  two  cases  above  mentioned  with  the  facts  as  they  occurred 
in  the  trial  of  those  cases. 

"As  to  the  first  case,  we  find  that  the  statement  of  facts  in 
the  circular  of  respondent  is  as  follows:  *The  administrator 
of  David  A.  Smith  brought  action  against  an  attorney  at  law 
to  recover  $350.  The  facts  stated  by  the  administrator  and 
admitted  by  demurrer  of  said  attorney  were :  That  said  de- 
fendant was  the  attorney  and  confidential  adviser  of  said 
Smith.  That  while  said  Smith  was  in  a  dying  condition, 
under  the  eflfect  of  opiates  and  incapable  of  transacting  busi- 
ness or  comprehending  the  nature  thereof,  said  attorney,  in 
conspiracy  with  a  confidential  nurse  of  said  Smith,  induced 
said  Smith  to  deliver  to  said  attorney  $350,  which  sum  said 
attorney  and  said  nurse  falsely  pretended  to  said  Smith  was 
for  the  defense  to  an  action  which  would  be  commenced  against 
said  nurse.  That  said  false  representations  were  made  to 
said  Smith  for  the  purpose  of  obtaining  said  sum  without 
consideration,  and  that  no  consideration  was  received  by  said 
Smith  for  said  money.  That  said  administrator  demanded 
of  said  attorney  the  return  of  said  sum  but  no  part  of  it  was 
ever  returned. '  The  real  title  of  the  above-mentioned  case  was 
O.  K.  Bullard,  Administrator,  v.  L.  E.  Dadmun.  Tlie  first 
count  in  that  complaint  contains  a  statement  of  facts  which 
evidently  is  the  statement  of  facts  referred  to  in  the  circular, 
although  there  are  differences  between  the  two  statements  of 
facts.  For  instance,  although  the  complaint  alleges  that 
Dadmun  was  an  attorney  at  law,  it  does  not  allege  that  he  was 
the  attorney  of  said  Smith ;  and,  although  the  complaint  says 
that  Dadmun  had  the  confidence  of  decedent  and  that  dece- 
dent relied  upon  his  representations,  it  does  not  say  or  show  in 
any  manner  that  Dadmun  was  'confidential  adviser'  of  Smith, 
or  engaged  to  advise  him  at  all  about  the  affairs  of  said  Smith. 
The  second  count  of  the  complaint  is  pleaded  as  a  common 
count  for  money  had  and  received  by  defendant  for  the  use 
of  the  decedent.  A  demurrer,  both  general  and  special  with 
respect  to  each  count  of  the  complaint,  was  filed  by  the  de- 
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fendant  Dadman  and  came  on  for  argument  before  Judge 
Guy,  who  sustained  the  demurrer.  The  court  did  not  refuse 
to  the  plaintiff  the  right  to  further  amend  his  complaint,  but 
the  plaintiff,  who  was  represented  by  Mr.  Humphrey,  elected 
to  stand  on  said  amended  complaint.  Thereupon  the  court, 
as  was  necessary  under  its  ruling  on  the  demurrer,  ordered 
dismissal  of  the  action. 

''We  are  not  called  upon  to  say  whether  the  order  sustaining 
the  demurrer  was  or  was  not  legally  correct.  It  is  suflScient 
to  say  that  debatable  questions  were  presented ;  that  the  judge 
in  the  performance  of  his  oflScial  duty  rendered  his  decision 
thereon;  and  that  there  is  absolutely  nothing  to  show,  or 
tending  to  show,  that  the  conduct  of  the  judge  therein  was 
such  as  to  call  for  the  suggestion  or  intimation  that  this  con- 
duct showed  him  to  be  the  kind  of  a  man  whose  incumbency 
in  the  judicial  oflSce  would  have  injurious  effect  *on  young 
lawyers  who  look  to  the  judge  for  example.* 

**But  while  the  portion  of  respondent's  published  article 
which  referred  to  the  Smith  case  does  not  appear  to  have  been 
justifiable  in  so  far  as  it  was  intended  as  a  reflection  upon  the 
character  of  the  judge,  we  are  inclined  to  the  opinion  that  it 
would  not  alone  be  suflScient  to  show  moral  turpitude  on  the 
part  of  the  publisher  or  constitute  cause  for  disbarment.  As 
to  that  case  the  respondent  avoided  the  use  of  language  neces- 
sarily charging  the  judge  with  a  willful  misuse  of  his  oiBce. 

"This  leads  us  to  the  next  case  described  in  said  pub- 
lished circular,  concerning  which  the  circular  reads  as  follows : 
*  Here's  Another  Case:  The  undisputed  evidence  in  a  case 
tried  in  Judge  Guy's  court  July  8,  1913,  was  as  follows:  A 
defendant  under  arrest  in  justice  court  deposited  $25  for  bail, 
which  case  came  before  the  justice  of  the  peace  of  National 
Township.  Said  justice  deposited  in  his  name  as  justice  of 
the  peace  said  fund  with  the  People's  National  Bank  of 
National  City,  and  told  said  bank  that  said  fund  was  left  with 
him  as  bail  money,  and  also  told  said  bank  from  whom  he 
received  said  fund.  Said  justice  died  shortly  thereafter.  The 
successor.  Justice  Sherman,  set  said  case  for  trial  and  on  the 
hearing  thereof  February  4,  1913,  dismissed  the  case,  made 
an  order  releasing  said  bail  money,  and  notified  said  bank  in 
writing  of  such  release  and  dismissal.  Said  defendant  deliv- 
ered to  said  bank  in  person  said  written  notice,  requested 
payment  to  him  of  said  bail  money;  said  bank  refused  pay- 
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ment.  Said  defendant,  after  waiting  four  days,  brought  suit 
and  obtained  judgment  in  the  justice's  court  for  said  money. 
Said  bank  appealed.  Judge  Quy  tried  the  case  on  appeal,  and 
on  the  above  undisputed  evidence  gave  judgment  for  said  bank 
with  costs  of  both  trials.  Said  bank  by  Guy's  decision  got  the 
money  and  said  defendant  who  owned  the  money  lost  it  with 
cost  of  two  trials.'  Then  followed  the  language  which  we 
have  quoted  heretofore,  beginning  with  the  words,  'Any  per- 
son who  has  the  intelligence  of  a  common  monkey,'  etc.  The 
evidence  shows  that  William  Humphrey,  being  under  arrest 
in  a  justice's  court,  deposited  $25  for  bail,  which  sum  was 
deposited  in  bank  in  an  account  which  the  justice  kept  in  his 
own  name  as  justice  of  the  peace ;  that  the  justice  died  while 
the  action  against  Humphrey  was  pending;  that  the  case  was 
later  tried  by  another  justice  and  the  court  made  an  order 
dismissing  the  action  against  Humphrey  and  ordering  that 
his  bail  money  be  released.  Thereupon  the  respondent  filed 
his  action  against  the  bank  to  recover  from  it  the  sum  of  $25, 
thereby  attempting  to  establish  direct  responsibility  of  the 
bank  to  him  as  owner  of  that  sum.  Judgment  having  been 
rendered  in  favor  of  Humphrey  and  against  the  bank  in  the 
justice's  court  where  the  case  was  tried,  the  bank  appealed 
to  the  superior  court  and  the  case  came  on  for  trial  before 
Judge  Guy.  That  judge  appears  to  have  reached  the  con- 
clusion that  the  plaintiff  in  that  action  had  no  cause  of  action 
against  the  bank,  and  that  his  claim  should  have  been  pre- 
sented to  the  administrator  of  the  estate  of  the  deceased 
justice.  Here  again  we  are  not  called  upon  to  determine 
whether  the  judgment  rendered  by  Judge  Guy  was  legally 
right,  although  we  do  not  observe  in  it  any  ground  for  criti- 
cism. For  present  purposes,  it  is,  however,  suflScient  to  say 
that  the  conduct  of  Judge  Guy  in  rendering  the  judgment 
which  he  did  render  in  that  case,  as  shown  by  the  record  here 
produced,  is  not  subject  to  the  slightest  criticism  which  could 
in  any  way  affect  his  character  as  a  judge.  Nevertheless,  the 
respondent  took  it  upon  himself  to  publish  a  statement  pur- 
porting to  set  forth  the  facts  of  that  case  and  accompanied 
such  statement  with  a  distinctly  libelous  charge  which,  in  our 
opinion,  amounted  to  a  statement  that  Judge  Guy,  with  full 
knowledge  that  plaintiff  Humphrey  was  entitled  to  a  judg- 
ment in  his  favor,  had  'used  his  judicial  ofSce  to  enable  said 
bank  to  keep  that  money.'    In  other  words,  the  respondent 
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being  then  and  there  an  attorney  at  law  and  under  an  obliga- 
tion and  Rworn  duty  *to  maintain  the  respect  due  to  the  courts 
of  justice  and  judicial  oflScers'  (Code  Civ.  Proc,  sec.  282), 
wantonly  charged  that  a  judge  of  th6  superior  court  before 
whom  he  was  practicing  had  knowingly  misused  his  judi- 
cial office  for  the  purpose  of  bringing  financial  gain  to  a 
litigant.  ..." 

The  making  of  such  a  charge,  under  the  circumstances  here 
existing,  was  manifesily  the  willful  making  of  a  false  charge, 
and  cannot  be  justified  as  a  privileged  publication  under  the 
claimed  excuse  that  the  subject  of  attack  was  at  that  time  a 
candidate  for  re-election  to  a  judicial  office.  (Civ.  Code,  sec. 
47,  subd.  3.) 

It  is  contended  by  the  respondent,  in  his  petition  for  a  hear- 
ing by  this  court,  that  he  *'had  the  undoubted  right  to  state 
his  eonclusionfi ;  others  could  draw  their  conclusions  as  to 
whether  the  respondent  or  Judge  Guy's  conclusions  were  the 
more  logical,  reasonable,  or  honest."  But  the  concluding 
statements  of  the  circular  are  obviously  charges,  at  least  by 
innuendo,  against  the  integrity  and  fitness  of  the  judge,  and 
must  be  presumed  to  have  been  so  intended.  **  While  attor- 
neys have  the  widest  latitude  in  diflfering  with,  and  criti- 
cising the  opinions  of,  the  courts,  yet  when  they  resort  to 
misrepresentation  and  unwarranted  assaults  upon  the  courts 
whose  officers  they  are,  they  violate  their  duty  and  obliga- 
tion." (6  C.  J.  594,  sec.  54.)  Moral  turpitude  is  miscon- 
duct by  an  attorney  in  reference  to  his  duties  and  obligations 
as  such  attorney — conduct,  in  fact,  which  is  contrary  to  jus- 
tice, honesty,  modesty,  or  good  morals.  (Bouvier's  Law  Dic- 
tionary. See  In  re  Coffey,  123  Cal.  522,  [56  Pac.  448].) 
*'An  attorney,"  it  has  been  stated,  ''is  guilty  of  misconduct 
whenever  he  so  acts  as  to  be  unworthy  of  the  trust  and  con- 
fidence involved  in  his  official  oath,  and  is  found  to  be  want- 
ing in  that  honesty  and  integrity  which  must  characterize 
members  of  the  bar  in  the  performance  of  their  professional 
duties."  (2  Thornton  on  Attorneys  at  Law,  ed.  1914,  sec. 
774.)  We  are  aware  that  there  is  a  line  of  authorities  which 
place  no  limit  to  the  criticism  members  of  the  bar  may  make 
regarding  the  capacity,  impartiality,  or  integrity  of  the  courts, 
even  though  it  extends  to  the  deliberate  publication  by  an  at- 
torney capable  of  correct  reasoning  of  baseless  insinuations 
against  the  intelligence  and  integrity  of  the  highest  courts. 
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(See  State  Board  etc.  v.  Hart,  104  Minn.  88,  15  Ann.  Cas.  197, 
and  note,  [17  L.  R,  A.  (N.  S.  )585,  116  N.  W.  212]  ;  Ex  parte 
Steinman,  95  Pa.  220,  [40  Am.  Rep.  637].)  In  the  first  case 
mentioned  it  was  observed,  for  instance:  **It  may  be  (al- 
though we  do  not  so  decide)  that  a  libelous  publication  by 
an  attorney,  directed  against  a  judicial  officer,  could  be  so 
vile  and  base  and  of  such  a  nature  as  to  justify  the  disbar- 
ment of  its  author."  Yet  the  false  charges  made  by  the  at- 
torney in  that  case  were  of  a  graver  character  than  those  made 
by  the  respondent  here.  But,  in  our  view,  the  better  rule  is 
that  which  requires  of  those  who  are  permitted  to  enjoy  the 
privilege  of  practicing  law  the  strictest  observance  at  all  times 
of  the  principles  of  truth,  honesty,  and  fairness,  especially  in 
their  criticism  of  the  courts,  to  the  end  that  the  public  con- 
fidence in  the  due  administration  of  justice  be  upheld,  and 
the  dignity  and  usefulness  of  the  courts  maintained.  (In 
re  Collins,  147  Cal.  8,  19,  [81  Pac.  220] ;  2  Thornton  on  At- 
torneys at  Law,  c.  29;  2  R.  C.  L.,  pp.  1089,  1092.)  In  the 
proceedings  entitled  In  re  TJiatcher,  (80  Ohio  St.  492,  [89 
N.  ).  39-90],  and  In  re  Thatcher,  190  Fed.  969^1015,  af- 
firmed 212  Fed.  801,  [129  C.  C.  A.  255],  rehearing  denied  219 
Fed.  173,  [135  C.  C.  A.  71],  whose  facts,  in  many  respects, 
parallel  those  shown  here,  the  supreme  court  of  Ohio  and 
the  federal  court  thoroughly  considered  the  authorities  and 
reached  conclusions  in  accord  with  our  own.  It  is  remarked  in 
the  Ohio  case:  "As  an  attorney,  or  as  a  citizen,  he  had  the 
right  to  criticise  the  judgments  and  conduct  of  the  judges  in 
a  decent  and  respectful  manner,  but  no  man  has  a  right  at 
any  time  to  degrade  and  intimidate  a  public  officer,  and  bring 
his  office  into  contempt,  by  the  publication  of  libelous  mat- 
ter imputing  to  him  impeachable  offenses ;  and  the  fact  that 
the  officer  is  a  candidate  for  re-election  does  not  remove  the 
ban."  And  again:  "Nobody  knows  better  than  a  lawyer 
that,  while  judicious  criticism  is  a  necessary  and  effective 
means  when  used  to  keep  the  judges  mindful  of  their  duties, 
and  to  prevent  the  selection  of  inefficient  judges  when  judges 
are  chosen  by  the  people,  yet  when  carried  beyond  the  limit 
of  truth  and  fairness,  nothing  is  more  certain  to  destroy  the 
judicial  balance  of  timid  judges,  and  to  effectually  impair 
the  impartial  administration  of  justice."  (See,  also,  Ex  parte 
Wall,  107  U.  S.  265-325,  [27  L.  Ed.  552,  2  Sup.  Ct.  Rep. 
569].)     It  is  our  opinion  that  the  trial  court  was  warranted 
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in  finding  that  the  publication  of  said  articles  constituted 
moral  turpitude. 
Judgment  affirmed. 

SI068,  J.,  Lorigan,  J.,  Henshaw,  J.,  Melvin,  J.,  and  Shaw,  J., 
concurred. 


[fl.  F.  No.  reSl.    In  Bank.— January  27,  1W7.] 

NORTHWESTERN  PACIFIC  RAILROAD  COMPANY  (a 
Corporation),  Petitioner,  v.  INDUSTRIAL  ACCIDENT 
COilMISSION,  Respondent. 

Workmen's  Compensation  Act  —  Railroad  Accident  —  Employee 
Alighting  from  Train — Service  not  in  Course  op  Employment. 
A  clerk  in  the  freight  auditing  department  of  a  railroad  eompanj, 
irho,  while  traveling  in  the  performance  of  his  duties  on  a  train  of 
the  company,  voluntarily  and  without  orders  from  the  conductor  or 
train  crew,  alighted  therefrom  on  an  occasion  when  the  train  had 
ran  over  and  injured  a  third  person,  and  was  himself  killed  in  at- 
tempting to  reboard  the  train,  was  not  performing  a  service  grow- 
ing out  of,  incidental  to,  or  in  the  course  of  his  employment,  where 
no  rule  or  custom  of  the  company  required  him  to  render  assistance 
on  Boch  an  occasion,  but,  on  the  contrary,  the  rales  of  the  company 
confined  the  performance  of  the  duties  resulting  from  such  an  acci- 
dent to  the  conductor  and  train  crew. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  CommLssion  of  tlie  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stanley  Moore,  and  Elliott  Johnson,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondent 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Applicant. 

HENSHAW,  J. — Charles  A.  Bowdish  wajs  in  the  employ  of 
the  petitioner  as  chief  clerk  of  its  freight  auditing  department. 
His  duties,  as  the  title  of  his  position  indicates,  were  clerical, 
and  for  the  most  part  were  performed  in  the  city  and  county 
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of  San  Francisco,  where  are  located  the  main  ofiSces  of  the  com- 
pany. The  company  also  employed  traveling  agents,  who 
inspected  and  corrected  the  books  of  local  freight  agents,  and 
instructed  them  in  the  proper  keeping  thereof.  Occasionally 
Mr.  Bowdish  was  called  upon  to  perform  like  work.  In  Feb- 
ruary, 1914,  it  appeared  that  the  local  agent  of  the  company  at 
Ukiah,  a  city  on  one  of  its  lines  of  railway,  was  experiencing 
difSculty  in  making  up  his  books  of  account,  and  Mr.  Bowdish 
was  instructed  to  go  to  Ukiah,  over  the  railroad  of  petitioner, 
and  there  to  aid  the  local  agent  in  overcoming  his  bookkeeping 
difficulties.  Mr.  Bowdish,  in  the  performance  of  his  duty,  left 
San  Francisco  in  the  afternoon  of  September  14th.  In  its 
progress  his  train  arrived  at  a  station  known  as  Asti  at  about 
6 :30  P.  M.  It  was  dark  and  raining.  As  the  train  was  leav- 
ing Asti  station  one  Hagemeyer  attempted  to  board  it,  slipped, 
fell,  and  was  seriously  injured.  The  train  was  immediately 
brought  to  a  stop  and  aid  given  to  the  injured  man.  In  ren- 
dering this  aid  Mr.  Hagemeyer  was  placed  upon  a  stretcher 
at  the  scene  of  his  accident,  the  train  was  backed  down  to  that 
point  so  that  the  stretcher  could  be  lifted  and  placed  in  the 
baggage-car.  This  having  been  done,  the  conductor  and  his 
brakeman  shouted  the  warning  signals  to  the  passengers,  who 
had  gathered  about  the  scene  of  the  accident,  to  embark  as 
the  train  was  about  to  start.  The  engineer  gave  the  custom- 
ary signals,  the  passengers  and  trainmen  boarded  the  train, 
and  the  train  got  under  headway.  As  it  was  thus  leaving 
the  station  for  the  second  time,  a  brakeman  who  was  standing 
on  the  rear  platform  of  the  first  passenger  coach  following 
the  baggage-car,  prepared  to  close  the  vestibule.  He  heard 
a  noise  on  the  steps  below  him,  and  looking  down  noticed  a 
large,  heavy  man  attempting  to  jump  aboard  the  moving  train. 
His  hands  slipped  from  the  side  bar,  and  before  the  train  could 
be  stopped  he  had  fallen  between  the  two  cars  and  was 
so  badly  injured  that  he  died  almost  immediately.  This  man 
was  Charles  A.  Bowdish.  Application  by  his  widow  and 
minor  children  was  made  to  the  Industrial  Accident  Commis- 
sion for  an  award  on  account  of  the  death  thus  sustained.  An 
award  was  granted  and  petitioner  has  sued  out  this  writ  of 
review. 

The  facts  above  stated  are  not  in  controversy.  To  justify 
any  award  it  must  be  established  that  the  death  resulted 
**from  accidental  personal  injury  sustained  by  the  employee, 


Digitized  by 


Google 


Jan.  1917.]    N.  P.  B.  B.  Co.  v.  Industrial  Ago.  Comm.    299 

arismg  out  of  and  in  the  course  of  his  employment.''  Peti- 
tioner contends,  first,  that  no  word  of  evidence  establishes  this 
fundamental  proposition;  and,  second,  that  the  findings,  in 
so  far  as  they  declare  to  this  effect,  are  wholly  unsupported 
by  the  evidence.  The  findings  of  the  commission  upon  this 
point  are  as  follows: 

"On  the  day  in  question  the  deceased  had  been  ordered  by 
his  employer  to  proceed  to  Ukiah  for  the  purpose  of  checking 
up  the  accounts  at  that  station,  and  in  pursuance  of  such  order 
he  was  riding  on  a  train  of  the  defendant,  his  transportation 
for  that  purpose  having  been  supplied  by  the  defendant. 
Just  as  the  train  left  Asti,  it  ran  over  and  injured  a  man, 
and  when  it  stopped,  on  account  of  such  accident,  the  deceased 
alighted  from  the  trtiin,  and  without  orders  or  request  from 
the  conductor  or  train  crew.  Upon  signal  being  given  by 
the  conductor  for  the  train  to  proceed,  said  deceased,  after 
the  train  had  started,  attempted  to  board  the  same,  and  in 
some  manner  his  hold  slipped  and  he  fell  under  the  wheels, 
and  was  almost  instantly  killed. 

"That  the  act  of  said  employee  in  alighting  from  the  train 
as  aforesaid  was  a  natural  and  reasonable  act  upon  the  part 
of  any  person  traveling  upon  business  of  an  employer,  and 
was  not  such  a  departure  from  the  course  of  the  duties  of  his 
employment  as  to  take  him  outside  of  the  protection  given 
by  the  Workmen's  Compensation,  Insurance  and  Safety  Act 
to  employees  traveling  upon  the  business  of  their  employment; 
further  that  the  act  of  the  deceased  in  alighting  from  the 
train,  thereby  to  be  available  in  ease  his  services  should  be 
useful,  was  a  portion  of  his  implied  duties  as  an  employee  of 
the  defendant,  and,  therefore,  that  said  accident  happened 
while  said  employee  was  performing  a  service  growing  out 
of,  incidental  to,  and  in  the  course  of  his  employment. 

"That  the  act  of  the  deceased  employee  in  boarding  the 
train  after  the  same  had  started,  but  while  still  moving  at  a 
moderate  speed,  was  not  in  violation  of  any  orders  or  instruc- 
tions of  the  defendant,  and  did  not  constitute  more  than  ordi- 
nary negligence." 

The  determinative  findings  upon  which  the  award  was  based, 
and  over  which  this  controversy  arises,  are  those  set  forth  in 
the  two  last  paragraphs  above  quoted.  It  becomes  necessary 
to  consider  seriatim  the  statements  of  fact  therein  contained. 
The  first  of  these  statements,  in  so  far  as  it  declares  that  it 
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wafl  a  natural  and  reasonable  act  for  the  deceased  to  have 
alighted  from  the  train  under  the  indicated  circumstances, 
calls  for  little  comment.  It  is  quite  natural  and  quite  usual 
for  a  passenger  thus  to  alight  when  he  knows  that  a  human 
being  has  sustained  injury,  whether  the  motive  which  prompts 
him  be  one  of  curiosity,  or  humanity,  or  a  commingling  of 
the  two.  The  further  declaration  to  the  effect  that  the  act 
of  alighting  **was  not  such  a  departure  from  the  course  of 
the  duties  of  his  employment"  as  to  take  the  employee  out 
of  the  provisions  of  the  act,  is,  of  course,  but  a  conclusion  of 
law,  which  will  be  considered  in  the  discussion  to  follow.  It 
is  sufficient  here  to  point  out  that  the  statement  seems  to 
imply  or  admit  that  his  act  in  alighting  was  outside  of  his 
duties  and  a  departure  therefrom.  But,  singularly  enough, 
this  is  negatived  by  the  statement  immediately  following,  to 
the  effect  (though  here  again  the  finding  is  not  direct,  but  is 
made  by  way  of  implication)  that  in  alighting  he  was  actually 
performing  a  duty  to  his  employer,  although  but  an  implied 
duty,  and  that  therefore  the  **  accident  happened  while  said 
employee  was  performing  a  service  growing  out  of  or  inci- 
dental to  and  in  the  course  of  his  employment." 

The  transcript  of  evidence  will  be  searched  in  vain  to  dis- 
cover one  word  arising  to  the  dignity  of  evidence,  to  establish 
the  statement  that  the  deceased  alighted  from  the  train  'Ho 
be  available  in  case  his  services  should  be  useful,"  or  that 
if  he  did  that  it  was  any  part  of  his  express  or  implied  duties 
as  an  employee  of  the  defendant  so  to  do.  The  testimony  of 
the  president  and  general  manager  of  the  road  was  taken  at 
great  length.  That  testimony  is  positive  and  uncontradicted 
that  there  was  no  rule,  written  or  unwritten,  and  no  custom, 
whereby  employees  riding  upon  a  train  other  than  and  outside 
of  the  train  crew  were  called  upon  or  expected  to  enter  into 
an  investigation  in  case  of  an  accident,  to  secure  the  names 
of  witnesses,  or  to  perform  any  like  service.  He  says:  "Such 
duties  are  entirely  confined  to  the  conductor  of  the  train, 
or  special  agent,  or  one  of  his  authorized  assistants,  or  one  of 
our  railroad  policemen  who  might  be  on  the  train.  The  con- 
ductor has  authority  to  call  upon  any  other  employee  that 
may  be  there  for  assistance,  but  it  is  not  considered  their  duty 
to  volunteer,  nor  is  there  any  obligation  on  their  part  so  to  do. 
.  .  .  Furthermore,  the  conductor  or  special  agent  or  other 
official  whose  duties  are  naturally  such  matters  would  consider 
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it  an  interference  and  likely  to  prove  a  mix-up."  Moreover, 
in  case  of  an  injury  such  as  this,  so  far  from  the  rules,  cus- 
toms, or  desires  of  the  company  being  that  an  outside  employee 
should  busy  himself  over  the  matter,  the  company  objected 
*'to  the  extent  that  he  might  interfere  with  efficient  service 
that  is  being  rendered  by  employees  whose  direct  duty  it  is  to 
do  so.  .  .  .  Our  conductors  and  trainmen  carry  in  their  pock- 
ets a  card  which  says  to  keep  the  public  away  and  allow  two 
or  three  men,  or  one  or  two  men,  who  can  render  assistance." 
This  is  ''ordinarily  the  train  crew."  It  might  be  *'the  engine 
crew."  Asked  if  it  was  not  a  fact  that  his  company  consid- 
ered it  '*a  meritorious  effort  upon  the  part  of  any  employee, 
even  an  employee  who  was  not  a  member  of  the  crew,  ren- 
dering assistance  to  the  crew  and  to  the  conductor  at  the  time 
that  an  accident  happens  en  route/'  the  record  shows  the  fol- 
lowing: **It  is  entirely  a  matter  of  circumstances  and  condi- 
tions. If  we  had  an  employee  who  was  standing  on  the  plat- 
form and  who  saw  a  passenger  fall  and  could  reach  a  hand 
out  and  help  him,  we  would  expect  him  to  do  it."  Still 
further  in  this  connection  the  witness  is  asked  the  following : 
"I  want  to  ask  you  if  it  isnH  a  fact  that  if  such  a  thing  is 
done  at  any  time  that  you  consider  it  a  meritorious  effort  or 
endeavor  on  the  part  of  the  employee!  This  refers  to  any 
person  injured  at  all.  I  am  referring  to  an  employee  who  is 
not  a  member  of  the  crew  and  who  renders  assistance  to  a  per- 
son who  is  injured  en  rowte — ^if  you  do  not  consider  that  a  meri- 
torious act  on  the  part  of  the  employee?  A.  Absolutely." 
Again  asked:  '*If  the  conductor  and  members  of  the  crew 
are  rendering  assistance  to  an  injured  person  and  are  not  in 
a  position  to  obtain  the  names  of  witnesses  and  facts  con- 
cerning the  accident,  wouldn't  you  expect  the  employee  to  ren- 
der whatever  service  he  could  in  this  particular  matter!"  the 
witness  answered,  **I  would  expect  him  to  render  service  to 
the  injured  party,  not  to  the* company."  Repeatedly  was  the 
witness  subjected  to  interrogatories  dealing  with  suppositi- 
tious cases  manifestly  designed  to  secure  a  statement  lending 
color  to  the  proposition  that  the  deceased  had  alighted  from 
the  train  in  the  performance  of  his  duty  to  render  service  to 
the  injured  man.  In  every  instance  the  witness  denied  such 
to  be  a  part  of  the  employment,  making  answer  in  varied 
form,  but  always  to  the  following  effect:  '*I  would  simply 
say  that  in  so  far  as  the  man  is  concerned,  that  if  he  was  a 
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man  who  was  in  an  entirely  different  line  of  service,  and  trav- 
eling as  a  passenger,  that  there  would  be  no  obligation  on  him 
unless  called  upon."  In  this  case  it  will  be  noted  that  there 
is  no  finding  either  that  he  was  called  upon  or  that  he  rendered 
any  service,  the  fibtiding  being  merely  that  he  alighted  so  as  to 
be  ** available  in  case  his  services  should  be  useful.*'  It  would 
require  a  i^petition  of  many  pages  of  this  evidence  to  show 
the  persistency  with  which  the  endeavor  was  made  to  secure 
the  desired  evidence  from  the  witness.  But  one  page  of  it, 
as  it  is  a  page  relied  upon  by  respondent  to  the  writ,  in  sup- 
port of  the  finding  may  be  quoted : 

''Q.  In  a  case  where  a  passenger  falls  off  a  train  or  slips 
off  a  train  and  is  injured — I  am  asking  you  to  assume  such 
a  case  without  respect  to  your  opinion  concerning  this  par- 
ticular case — wouldn't  you  consider  it  and  do  you  not  con- 
sider it,  a  meritorious  service  upon  the  part  of  any  employee 
of  the  company  upon  the  train,  to  render  assistance  as  best 
he  can  to  the  injured  party?  A.  I  would  think  that  it  would 
be — I  would  consider  it  his  duty  as  a  man  to  render  any  assist- 
ance that  he  could. 

^'Q.  It  is  the  desire  of  the  company,  is  it  not,  to  have  the  in- 
jured party  treated  in  the  best  way  possible!    A.  Absolutely. 

^'Q.  I  will  ask  you,  then,  if  it  is  not  a  fact  that  the  com- 
pany would  consider  it  the  duty  of  the  employee  where  he  was 
in  a  position  to  give  better  aid  to  the  injured  party  who  falls 
off  the  train  or  slips  off  the  train,  than  the  crew  is  in  a  position 
to  give  such  assistance  t  The  company  in  its  desire  to  give  first 
aid  and  the  best  treatment  possible  to  the  injured  party,  to  a 
party  falling  off  the  train,  considers  it  a  duty  of  an  employee 
on  the  train  to  do  whatever  he  can  toward  giving  that  kind 
of  assistance  t  A.  If  the  man  happens  to  be  the  nearest  to 
the  injured  man,  as  I  said,  and  he  can  render  that  assistance 
more  rapidly  than  any  other  person  on  the  train,  the  same 
as  would  a  passenger  or  anyone  else,  it  would  be  his  duty  as  a 
man  to  do  it. 

**Q.  If  a  passenger  and  an  employee  of  the  company  were 
in  a  like  position  concerning  the  matter,  wouldn't  you  consider 
it  more  incumbent  upon  your  employee  to  do  it  than  you  would 
the  passenger!    A.  I  would  consider  it  more  incumbent,  yes." 

Another  witness  was  Mr.  Love,  a  traveling  auditor  of  the 
company.  Like  interrogatories  were  put  to  him.  The  answers 
were  the  same  in  substance  as  those  given  by  Mr.  Palmer,  the 
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president  of  the  company.  Thus,  he  is  asked:  *You  know,  do 
you  not,  that  the  company,  the  Northwestern  Pacific  Railroad 
Company,  and  every  other  company,  wants  its  employees  to 
act  in  a  humane  manner  after  an  accident  happens  ?  A.  Yes, 
sir.  I  should  naturally  expect  that.  ...  It  would  be  quite 
natural  for  anybody  to  offer  their  services  to  the  conductor. 
If  I  was  on  a  train  probably  I  would  offer  my  services  for  the 
relief  of  the  injured  only  if  humane  impulse  prompted  me — 
prompted  by  humane  impulse  only. 

*'Q.  Suppose  you  were  on  a  train  at  Asti  station.  Suppose 
the  train  started  up  and  a  passenger  getting  on  the  train  is 
injured,  and  you  are  in  a  position  to  give  them  aid,  irrespec- 
tive of  whether  the  conductor  is  also  in  a  position  to  give  that 
party  aid.  I  would  ask  you  if  you  would  not,  under  the  cir- 
cumstances, leave  your  seat  in  the  train  and  get  off  and  ad- 
minister what  aid  you  could  to  the  injured  party!    A.  Yes." 

And  again:  **Q.  In  fact,  you  know,  do  you  not,  that  the 
company  employee  is  expected  to  render  what  assistance  he 
can  in  the  matter,  and  this  rule  or  these  rules,  and  all  other 
regulations  of  the  company  that  you  know  of  are  dictated  for 
the  purpose  of  giving  better  aid  to  the  injured  party? 
A.  That  is  right." 

Here  in  fullness  has  been  set  forth  all  the  evidence  quoted 
in  respondent's  brief  as  supporting  this  finding.  Even  as 
detached  from  its  context  it  shows  no  conflict  whatsoever  with 
the  direct  and  positive  statements  of  these  witnesses  touching 
the  duties  of  such  an  employee,  and  read  with  the  context 
it  leaves  not  even  the  shadowiest  ground  for  argument  that  the 
witnesse;-  meant  other  than  to  declare  what  a  man,  actuated  by 
the  impulse  of  humanity — a  passenger  as  well  as  an  outside 
employee — ^might  do  under  the  supposititious  conditions  pre- 
sented by  the  questions. 

The  utmost  that  was  elicited  was  that  it  would  have  been  the 
duty  of  the  deceased  to  have  assisted  if  his  services  had  been 
requisitioned  by  the  conductor  in  charge  of  the  train.  It  is 
not  contended  that  the  deceased  was  requested  to  help.  To 
the  contrary,  the  direct  and  positive  testimony  of  the  con- 
ductor and  train  crew  is  that  they  themselves,  and  they  them- 
selves alone,  without  asking  assistance  of  any,  promptly  and  effi- 
ciently rendered  aid  to  the  injured  man.  And  in  thus  stating 
that  there  is  no  conflict  in  the  evidence,  the  testimony  of 
Hoyle,  a  passenger  upon  the  train,  has  not  been  overlooked. 


Digitized  by 


Google 


304       N.  P.  E.  R.  Co.  V.  Industrial  Ago.  Comm.     [174  CaL 

Hoyle  does  not  testify,  as  respondent  states,  that  "neither 
the  conductor  nor  any  other  member  of  the  crew  took  part  in 
the  relief  work,''  and  that  *'Mr.  Bowdish  took  charge  of  the 
situation.*'  Mr.  Hoyle 's  testimony  is  this:  Upon  the  occa- 
sion of  the  last  stopping  of  the  train  which  preceded  the  acci- 
dent to  the  deceased,  Hoyle 's  wife,  who  was  a  passenger  with 
him  upon  the  train,  looked  out  of  the  car  window,  saw  that 
someone  had  been  injured,  and  said  that  she  believed  it  was 
Hagemeyer.  **0f  course  he  is  the  man  whom  my  wife  and 
I  both  have  known  for  twenty  years.  I  said,  'I  will  look  and 
see.'  "  He  took  for  his  post  of  observation  a  platform  of  the 
car  and  stood  there  after  the  vestibule  had  been  opened  and 
others  had  debarked.  He  *'had  a  fair  view  of  the  body  lying 
on  the  ground  and  saw  it  was  Hagemeyer.  The  conductor 
and  the  brakeman  were  on  the  ground.  It  was,  I  should 
judge,  perhaps,  roughly  estimating,  fifteen  or  twenty-five 
minutes  before  anything  apparently  was  done,  any  more  than 
people  simply  standing  around,  watching  the  man  lying  on 
the  ground.  In  the  meantime  there  was  someone,  I  don't 
know  who  he  was,  a  rather  chunky  built  man,  seemed  to  be 
taking  an  interest  in  what  was  going  on,  and  apparently  en- 
deavoring to  direct  the  movements  of  different  ones.  He  was 
in  civilian's  clothes.  He,  as  I  recall  it,  made  the  suggestion  that  - 
they  better  get  a  cot  to  put  this  man  Hagemeyer  on,  and  soon 
a  cot  was  brought,  I  suppose  from  the  baggage-car,  and  the 
body  was  lifted  on  to  the  cot,  and  then  the  train  was  backed 
up,  and  of  course  when  the  train  backed  up  he  passed  out  of 
sight."  The  witness  did  not  know  Mr.  Bowdish.  *'The  color 
of  his  clothes  [of  the  man  last  injured,  who  was  Bowdish]  as 
near  as  I  could  say  was  practically  the  same  [as  those  worn 
by  the  man  who,  as  he  recalled  it,  made  the  suggestion  that 
they  better  get  the  cot] ;  in  fact,  it  struck  me  when  I  went 
back  to  the  rear  of  the  train  after  Bowdish  had  been  run 
over,  that  it  was  the  same  man  whom  I  had  seen  directing 
the  movements,  although  I  could  not  say  that  it  was."  Fur- 
thermore, testifies  the  witness,  **I  would  not  state  positively 
he  was  the  same  person.  He  was  apparently  dressed  in  the 
same  clothes  and  about  the  same  size."  This,  we  repeat,  does 
not  rise  to  the  dignity  of  evidence,  and  that  without  regard 
to  the  fact  that  he  "roughly  estimates"  the  time  as  from 
fifteen  to  twenty-five  minutes  after  the  train  stopped  before 
it  started  again,  while  all  of  the  trainmen,  whose  duty  it  was 
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to  note  this  time,  placed  the  total  lapse  as  between  three  min- 
ntes  and  five,  and  without  regard  to  the  additional  fact  that 
they  performed  their  duties  of  obtaining  a  stretcher,  placing 
the  man  upon  it,  backing  the  train  up  and  putting  the  man 
in  the  baggage-car,  without  suggestion  from  any  other  per- 
son, and  without  invoking  the  aid  of  any  other  person. 
Finally,  it  is  notable  in  this  connection  that  the  findings  of 
the  commission,  which  are  made  as  favorable  as  possible  in 
support  of  the  award,  are  silent  upon  the  matter  of  Hoyle's 
testimony  that  Bowdish  took  charge  or  gave  directions,  or 
did  any  single  act  in  aid  of  the  injured  man,  the  sole  finding 
in  this  regard  being  put  in  the  form  of  a  fact,  inferentially 
stated,  that  Bowdish  alighted  from  the  train  ''to  be  available 
in  case  }iis  service  should  be  useful.'* 

But  in  addition  to  this,  and  accepting  this  statement  as  a 
supported  finding  of  fact,  and  with  it  the  further  statement 
that  his  action  in  alighting  from  the  train  ''was  a  portion 
of  his  implied  duties  as  an  employee,"  there  remains  a  con- 
sideration equally  determinative  against  the  validity  of  this 
award.  The  findings  proceed  to  say  that  because  he  alighted 
in  the  performance  of  an  implied  duty,  "therefore  that  said 
accident  happened  while  the  said  employee  was  performing 
services  growing  out  of,  incidental  to,  and  in  the  course  of 
his  employment."  This,  of  course,  is  but  a  conclusion.  Up 
to  this  point  the  findings  have  not  declared  upon  the  exact 
act  which  Bowdish  was  performing  when  he  met  his  death 
— ^the  act  of  endeavoring  to  climb  on  board  a  moving  train. 
That  is  covered  by  the  next  declaration :  That  the  act  of  the 
deceased  "in  boarding  the  train  after  the  same  had  started, 
but  while  still  moving  at  a  moderate  speed,  .  .  .  did  not  con- 
stitute more  than  ordinary  negligence.  .  .  .  And  said  em- 
ployee was  not  intoxicated  at  the  time  of  said  accident,  and 
therefore  that  said  accident  was  not  caused  by  the  willful 
misconduct  or  intoxication  of  such  employee."  Heretofore 
in  our  decisions  it  has  been  frequently  pointed  out  that  the 
language  of  our  law  justifying  an  award  only  when  an  em- 
ployee is  performing  services  "growing  out  of,  and  in  the 
course  of  his  employment"  is  taken  from  the  earlier  English 
act  upon  the  same  subject,  and  under  familiar  principles  was 
adopted  with  the  construction  which  the  courts  of  that  coun- 
try had  put  upon  that  language.  A  consideration  of  the 
English  adjudications  will  show,  first,  that  upon  principle  it 
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cannot  bo  said  that  the  accident  here  occurred  while  the 
deceased  was  performing  service  either  growing  out  of  or 
incidental  to  or  in  the  course  of  his  employment.  Further- 
more, a  reading  of  those  cases  will  disclose  that  not  only 
upon  principle,  but  upon  adjudications  presenting  the  pre- 
cise question  of  an  employee  boarding  a  moving  car  under 
circumstances  such  as  this,  it  has  been  uniformly  held  that 
injuries  thus  sustained  are  not  within  the  purview  of  the  law. 
Some  of  these  cases  have  heretofore  been  considered  in  Ocean 
Accident  (6  Guarantee  Co.  v.  Industrial  Accident  Commis- 
sion, 173  Cal.  313,  [159  Pac.  1041].  Others  to  the  same 
effect  are  Anderson  v.  Fife  Coal  Co.  [1909],  S.  C.  8,  47,  Scott. 
L.  R.  3,  3  B.  W.  C.  C.  539;  Fletcher  v.  The  Duchess  [1911], 
App.  Cas.  671,  81  L.  J.  K.  B.,  N.  S.,  33 ;  55  Sol.  J.  598,. 4  B.  W. 
C.  C.  317,  105  L.  T.,  N.  S.,  121 ;  Losh  v.  Evans,  51  Week.  Rep. 
243,  18  Times  L.  R.  142;  Hendry  v.  Caledonian  By.  Co. 
[1907],  S.  C.  732.  The  proposition  is  as  stated  in  1  Dresser 
on  Employers'  Liability,  section  104:  **When  a  servant  of 
his  own  accord  and  without  the  direction  of  his  master  steps 
outside  the  scope  of  his  employment,  whether  on  the  master's 
business  or  his  own,  the  master  owes  him  no  duty  as  to  the 
dangers  he  encounters  and  is  not  liable  for  any  injury  re- 
ceived." And  the  particular  principle  clearly  applicable  to 
the  case  at  bar  is  that  an  employee,  even  when  in  the  per- 
formance of  his  duty,  may  not  impose  upon  his  employer 
any  greater  risk  and  responsibility  than  that  inhering  in  the 
character  of  the  duty  itself.  Thus  to  illustrate:  An  em- 
ployee engaged  in  and  about  machinery,  where  a  part  of  his 
duty  is  to  keep  that  machinery  clean  and  in  running  order, 
while  in  the  performance  of  that  duty  may  carelessly  become 
entangled  in  moving  cogs,  and  recover.  A  traveling  man, 
using  a  railway  train  with  ordinary  precautions  and  injured 
by  a  collision  would  be  granted  a  recovery.  But  if  that  same 
traveling  man,  seeking  to  catch  a  train  to  go  to  another 
station,  still  under  his  employment,  should  attempt  to  board 
a  moving  train,  this  being  no  part  of  his  instructions  and 
no  part  of  his  duty,  he  has  added  to  his  vocation  perils  not 
contemplated  in  the  contract  of  employment,  and  for  injuries 
sustained  by  him  by  reason  of  this  added  risk  the  employer 
is  not  liable.  Such  is  the  case  of  Wemyss  Coal  Co.  v.  Symon, 
49  Scott.  L.  R.  921,  6  B.  W.  C.  0.  298,  where  a  messenger- 
boy,  given  money  to  buy  his  ticket  to  travel  to  a  certain 
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destination,  undertook  to  board  a  slowly  moving  tram-car 
and  was  injured.  It  is  said:  *'No  question  of  serious  or  will- 
ful misconduct  arises  in  the  case.  The  sole  question  in  the 
case  is  whether  the  accident  arose  out  of  and  in  the  course 
of  the  respondent's  employment"  It  was  held  that  no  order 
and  that  no  orderly  performance  of  his  duty  compelled  him 
to  take  the  risk  of  mounting  the  moving  car,  and  that  in 
doing  so  he  was  **  willfully  taking  an  outside  risk  not  incident 
to  the  reasonable  requirements  of  duty.'*  Such  also  is  the 
case  of  Jibb  v.  Chadwick,  8  B.  W.  C.  C.  152,  where  a  work- 
man's regular  course  of  employment  compelled  him  to  travel 
on  trains.  He  was  furnished  by  his  employer  with  a  season 
ticket,  enabling  him  so  to  do.  He  was  expected  to  return  to 
Rotherham  and  report  at  his  employer's  oflSce  at  6  P.  M.  each 
day.  Arriving  at  the  station  at  Sheffield  he  attempted  to 
board  a  train  while  in  motion,  this  train  being  the  last  train 
which  would  bring  him  to  his  place  of  service  on  time.  He 
fell  and  suffered  injury,  and  the  unanimous  holding  was  that 
in  attempting  to  enter  the  train  while  in  motion  '*the  work- 
man exposed  himself  to  an  additional  risk  by  doing  an  un- 
authorized and  illegal  act,  which  was  not  in  any  way  inci- 
dental to  his  employment,  and  that  therefore  the  accident  did 
not  arise  out  of  and  in  the  course  of  his  employment." 

For  these  reasons  it  follows  that  the  award  must  be  an- 
nulled, and  it  is  adjudged  accordingly. 

Melvin,  J.,  Lorigan,  J.,  Sloss,  J.,  Lawlor,  J.,  Shaw,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Rehearing  denied.  In  denying  a  rehearing  the  following 
opinion  was  rendered  on  February  26,  1917 : 

The  judgment  annulling  the  award  is  sufficiently  sup- 
ported by  what  is  said  in  the  opinion  on  the  question  first 
discussed,  viz.,  whether  or  not  the  deceased  was  acting  in  the 
course  of  his  employment  in  alighting  from  the  train  or  at 
any  time  thereafter.  The  conclusion  that  in  alighting  from 
the  train  arid  in  what  occurred  thereafter,  the  deceased  was 
not  performing  a  service  growing  out  of,  incidental  to,  or  in 
the  course  of  his  employment  disposes  of  the  case,  and  ren- 
ders unnecessary  the  decision  on  the  further  question  dis- 
cussed, viz.,  whether,  assuming  that  the  deceased  was  in 
alighting  from  the  train  and  in  what  he  did  thereafter  acting 
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in  the  scope  of  his  employment,  he  did  not  step  without  such 
scope  when  he  attempted  to  board  the  train  while  it  was 
moving,  with  the  result  that  solely  because  of  such  attempt, 
the  consequent  accident  did  not  arise  out  of  or  in  the  course 
of  his  employment.  Upon  that  one  question  we  are  not  en- 
tirely satisfied  as  to  the  correctness  of  the  views  expressed  in 
the  opinion,  and,  without  expressing  any  contrary  view,  we 
prefer  to  leave  the  question  undecided  in  this  case,  by  with- 
drawing, as  we  do,  our  assent  to  the  portion  of  the  opinion 
dealing  therewith. 

Shaw,  J.,  Lawlor,  J.,  Sloss,  J.,  Angellotti,  0.  J. 


[S.  F.  No.  7048.    Department  One. — Jannary  29,  1917.] 

NORTHWESTERN  PORTLAND  CEMENT  COMPANY 
(a  Corporation),  Appellant,  v.  ATLANTIC  PORT- 
LAND CEMENT  COMPANY  (a  Corporation),  et  al.. 
Defendants;  AMERICAN  BRIDGE  COMPANY  OP 
NEW  YORK  (a  Corporation),  Respondent. 

Corporation — Stock  in  Name  op  "Trustee" — ^Notice  of  Beal  Owner- 
ship.— In  this  state  it  is  established  as  a  rule  of  property  that  the 
affixing  of  the  word  "trustee"  to  the  name  of  the  holder  of  shares 
of  stock  in  a  corporation  does  not,  in  and  of  itself,  impart  to  anyone 
dealing  with  such  holder  notice  that  he  is  not  the  owner  of  the  stock, 
or,  at  least,  that  he  has  not  authority  to  sell  or  hypothecate  it. 

L). — Notice — Facts  Putting  on  Inquiry. — ^Whether  a  party  has  notice 
of  circumstances  sufficient  to  put  a  prudent  man  upon  inquiry  as  to 
a  particular  fact,  and  whether  by  prosecuting  such  inquiry  he  might 
have  learned  of  such  fact,  are  questions  of  fact  to  be  determined  by 
the  jury  or  the  trial  court. 

L). — Pledge  of  Stock  Standing  in  Name  op  "Trustee" — ^Financial 
Embarrassment  of  Pledgor — Secrecy  of  Pledge. — The  circum- 
stances that  the  pledgor  of  stock  standing  in  his  name  as  trustee 
was  in  financial  difficulties,  and  requested  the  pledgee  to  keep  secret 
the  fact  of  the  pledge,  do  not  necessarily  import  notice  to  the  pledgee 
sufficient  to  put  him  on  inquiry  as  to  the  true  ownership  of  the 
stock,  or  prevent  the  conclusion  that  the  pledgee  acted  in  good  faith 
and  in  the  reasonable  belief  that  the  pledgor  was  the  actual  owner 
and  authorized  to  pledge  it. 
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Id. — PixDGi  OF  Stock  Vests  Leoai.  Intbkxst— Failubb  to  Enter  on 
OoBPOiUTE  Books. — A  pledge  of  shares  of  corporate  stock,  although 
it  does  not  transfer  title  to  the  property.  Tests  in  the  pledgee  a  "spe- 
cial property"  therein  which  is  a  legal  interest.  This  legal  interest 
becomes  vested  under  the  pledge  by  delivery  of  a  certificate  for  the 
stock  duly  indorsed,  without  entry  in  the  corporate  books. 

Id.— Estoppel  of  Beal  Owner^-Supeeiob  Equities  of  Pledgee.— The 
real  owner  of  corporate  stock,  who  has  permitted  a  third  person  to 
hold  the  apparent  title  to,  and  power  of  disposition  over  the  shares, 
is  estopped  from  asserting  its  title  as  against  a  bona  fide'  pledgee 
of  the  apparent  owner.  Under  such  circumstances,  the  equities  of 
the  pledgee  are  superior  to  those  of  the  real  owner. 

Id.— Pledoee  may  be  Bona  Fide  Purchaser. — ^The  rule  protecting  bona 
fide  purchasers  is  applicable  to  a  pledgee  of  corporate  stock,  not- 
withstanding the  transfer  is  not  entered  on  the  books  of  the  cor- 
poration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  refus- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Morrison,  Dunne  &  Brobeck,  and  Qeorge  J.  Hatfield,  for 
Appellant. 

J.  C.  Campbell,  Walter  Shelton,  and  J.  C.  Campbell, 
Weaver,  Shelton  &  Levy,  for  Respondent. 

SLOSS,  J.— The  plaintiff  brought  this  action  to  establish 
its  ownership  of,  and  to  recover,  two  thousand  eight  hundred 
shares  of  the  capital  stock  of  Bellingham  Bay  and  British 
Columbia  Railroad  Company,  evidenced  by  certificate  No.  67. 
The  action  was  dismissed  as  to  all  of  the  defendants  except 
American  Bridge  Company  of  New  York,  which  claimed  to 
hold  said  certificate  and  shares  as  a  pledge.  Under  stipula- 
tion of  the  parties,  the  two  thousand  eight  hundred  shares 
of  stock  were  sold  for  twenty-eight  thousand  dollars,  and  the 
purchase  price  deposited  in  savings  banks  to  abide  the  final 
outcome  of  this  litigation.  The  trial  resulted  in  a  judgment 
that  defendant,  American  Bridge  Company,  was  entitled  to 
the  payment  of  the  sums  so  deposited,  with  interest  thereon. 
Plaintiff  appeals  from  the  judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  triaL 
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Prior  to  the  transaction  which  led  to  this  suit,  William  J. 
Dingee  was  the  principal  stockholder  in,  and  the  president  of, 
several  corporations  engaged  in  the  manufacture  of  cement. 
Among  these  were  the  Northwestern  Portland  Cement  Com- 
pany, the  plaintiff,  Atlantic  Portland  Cement  Company,  a 
California  corporation,  Atlantic  Portland  Cement  Company, 
a  Pennsylvania  corporation,  and  Santa  Cruz  Portland 
Cement  Company.  Bellingham  Bay  and  British  Columbia 
Railroad  Company  was  a  corporation  operating  a  line  of  rail- 
road in  the  state  of  Washington.  Two  thousand  eight  hun- 
dred and  eighty-one  shares  of  its  stock  stood  on  the  books  of 
said  railroad  company  in  the  name  of  **  William  J.  Dingee, 
trustee,"  and  certificates  had  been  issued  to  him  by  that 
designation.  In  February,  1908,  the  Atlantic  Portland 
Cement  companies  were  indebted  to  the  defendant,  American 
Bridge  Company,  in  the  sum  of  $247,000,  or  thereabouts,  a 
balance  due  for  labor  and  materials  furnished  to  said  Atlan- 
tic companies  in  the  construction  of  their  plant  in  Pennsyl- 
vania. Payment  of  this  obligation  had  been  guaranteed  by 
William  J.  Dingee  and  I.  J.  Bachman.  The  bridge  company 
was  pressing  for  payment  of  the  account,  and  on  the  10th 
of  February,  1908,  an  agreement  was  entered  into  which  pro- 
vided that  in  consideration  of  the  extension  of  time  for  the 
payment  of  said  obligation,  the  Atlantic  companies,  Dingee 
and  Bachman  agreed  to  turn  over  and  deliver  to  the  bridge 
company  certain  securities,  consisting  of  bonds  of  various 
companies  and  two  thousand  eight  hundred  shares  of  the 
capital  stock  of  Bellingham  Bay  and  British  Columbia  Rail- 
road Company.  The  securities  were  delivered  in  pursuance 
of  this  agreement,  a  certificate  for  two  thousand  eight  hun- 
dred shares  of  stock  in  the  railroad  company  having  been 
issued  in  the  name  of  ** William  J.  Dingee,  trustee/'  and 
indorsed  by  Dingee  in  that  form. 

The  complaint  alleged  that  the  plaintiff  was  the  real  owner 
of  said  stock,  and  that  Dingee  held  the  same  in  trust  for 
plaintiff,  and  had  no  real  interest  therein  except  as  such 
trustee  j  that  the  bridge  company,  at  the  time  of  taking  said 
certificate,  had  full  knowledge  and  notice  that  said  certificate 
and  the  shares  of  stock  evidenced  thereby,  were  not  owned 
by  Dingee,  that  Dingee  had  no  right  or  authority  to  deliver 
the  same  to  the  bridge  company,  and  that  the  plaintiff  was 
the  owner  of  such  stock.    These  allegations  were  denied  by 
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the  answer.  The  court  made  no  finding  on  the  issue  of  plain- 
tiff's ownership,  but  found  that  the  bridge  company  had  no 
knowledge  or  notice  whatsoever  of  any  ownership,  equity, 
right,  or  claim  in  said  certificate  or  shares  by  plaintiff  or  by 
any  person  except  Dingee,  and  had  no  knowledge  or  notice 
of  any  fact  sufficient  to  put  it  on  inquiry  as  to  any  right  or 
claim  of  plaintiff  or  of  any  other  person  than  said  Dingee. 

The  appellant's  main  attack  is  upon  the  finding  that  the 
bridge  company  took  the  stock  in  pledge  without  notice  or 
means  of  knowledge  of  plaintiff's  equitable  claim.  What- 
ever may  be  the  law  in  other  jurisdictions,  it  has  long  been 
settled  in  this  state  that  the  affixing  of  the  word  "trustee"  to 
the  name  of  the  holder  of  shares  of  stock  in  a  corporation  does 
not,  in  and  of  itself,  impart  to  anyone  dealing  with  such 
holder  notice  that  he  is  not  the  owner  of  the  stock,  or,  at  least, 
that  he  has  not  authority  to  sell  or  hypothecate  it.  {Brewster 
V.  Sime,  42  Cal.  139 ;  Thompson  v.  Toland,  48  Cal.  99 ;  Fletcher 
V.  Kidder,  163  Cal.  769,  [127  Pac.  79].)  Even  if  we  were 
inclined  to  question  the  soundness  of  these  decisions,  they 
must  be  considered  as  establishing  a  rule  of  property,  on  the 
faith  of  which,  no  doubt,  many  transactions  have  been  entered 
into.  Under  these  circumstances,  a  change  of  decision  is  pre- 
cluded by  the  doctrine  of  stare  decisis. 

It  is,  however,  argued  by  the  appellant  that  there  were  other 
circumstances  which,  together  with  the  fact  that  the  stock 
stood  in  the  name  of  William  J.  Dingee,  trustee,  force  the  con- 
clusion that  the  bridge  company  took  with  constructive  notice 
of  plaintiff's  claims.  It  appears  that  the  demand  of  the 
American  Bridge  Company  against  the  Atlantic  companies 
was  long  overdue.  Mr.  Council,  the  treasurer  of  the  bridge 
company,  came  to  San  Francisco  to  obtain  payment  or  satis- 
factory security.  Together  with  Mr.  J.  C.  Campbell,  attorney 
for  the  bridge  company,  he  entered  into  negotiations  with  Mr. 
Dingee,  who,  apparently,  was  regarded  as  the  person  prin- 
cipally interested  in  the  ownership  and  management  of  the 
several  cement  companies.  Mr.  Dingee  owned  certain  real 
estate  in  Redwood  City.  Mr.  Campbell,  acting  for  the  bridge 
company,  demanded  that  Mr.  Dingee  give  the  bridge  company 
a  mortgage  on  this  property.  To  this  demand  Mr.  Dingee, 
under  the  advice  of  his  counsel,  refused  to  accede,  taking  the 
position  that  the  recording  of  a  mortgage  on  his  property 
would  seriously  injure  his  credit  and  thus  be  detrimental  to' 
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his  interests.  Mr.  Campbell  stating  that,  unless  the  mortgage 
were  given,  the  bridge  company  would  institute  suit,  Mr. 
Dingee  said  that  he  had  other  security  which  he  could  furnish. 
He  thereupon  offered  to  give  to  the  bridge  company,  as  col- 
lateral for  its  claim,  the  bonds  above  mentioned,  together  with 
the  two  thousand  eight  hundred  shares  of  Bellingham  Bay  and 
British  Columbia  Railroad  Company  stock.  This  was  ac- 
cepted, and  the  agreement  providing  for  the  extension  of  pay- 
ment and  the  pledge  of  these  securities  was  entered  into.  The 
securities  were  delivered,  and  they  were  held  thereafter  by 
the  bridge  company  as  security  for  its  claim,  a  large  part  of 
which  remains  unpaid.  Mr.  Dingee,  at  the  time  of  offering 
these  securities,  requested  Mr.  Council  to  say  nothing  about 
the  fact  of  his  having  offered  or  given  them.  It  is  upon  these 
facts,  coupled  with  the  further  circumstance  that  the  bridge 
company  knew  that  Dingee  was  president  of  the  plaintiff, 
Northwestern  company,  and  of  various  other  cement  com- 
panies, that  the  appellant  makes  its  claim  that  the  creditor 
took  the  security  with  notice.  There  is  no  suggestion  that  any 
officer  or  agent  of  the  defendant  was  actually  aware  that 
plaintiff  was  interested  in  the  stock.  The  testimony  of  those 
who  took  part  in  the  transaction  is  that  they  assumed  and 
believed  that  Dingee  owned  the  shares,  or  that  he  had  the 
right  to  pledge  them.  We  need  not  here  decide  whether  a 
trial  court  or  a  jury  might  have  found  that  the  circumstances 
were  such  as  to  put  the  bridge  company  upon  inquiry.  The 
finding  was  the  other  way.  Whether  a  party  has  notice  of 
''circumstances  sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,"  and  whether  *'by  prosecuting  such 
inquiry,  he  might  have  learned  such  fact"  (Civ.  Code,  sec.  19), 
are  themselves  questions,  of  fact  to  be  determined  by  the  jury 
or  the  trial  court.  {Brewster  v.  Sime,  42  Cal,  139 ;  Thompson 
V.  Toland,  48  Cal.  99 ;  Renton,  Holmes  &  Co.  v.  Monnier,  77 
Cal.  449,  456,  [19  Pac.  820].)  Findings  of  ultimate  facts  are 
binding  upon  appeal,  not  only  when  there  is  a  direct  conflict 
regarding  the  probative  facts,  but  when  those  facts  are  fairly 
susceptible  to  opposing  inferences.  The  circumstances  upon 
which  the  appellant  relies,  mainly,  to  show  notice  are  the  form 
of  the  certificate,  the  fact  that  Dingee  was  in  jQnancial  diffi- 
culties, and  that  he  requested  that  the  transaction  remain 
undisclosed.  Certainly  it  cannot  be  said  that  these  circum- 
stances would  necessarily  raise  a  suspicion  that  Dingee  was 
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not  the  owner  of  the  stock  which  he  was  asserting  his  right  to 
pledge.  In  view  of  the  holding  in  Brewster  v.  Sime,  supra, 
it  may  well  be  doubted  whether  any  weight  whatever  is  to  be 
attached  to  the  form  of  the  certificate,  either  alone  or  in  con- 
nection with  the  other  facts.  But  granting  that  this  circum- 
stance may  be  regarded  in  connection  with  others,  we  find 
nothing  in  the  whole  transaction  which  would  prevent  the 
conclusion  that  the  bridge  company  acted  in  entire  good  faith 
and  in  the  belief,  reasonable  under  the  circumstances,  that 
Dingee  was  the  actual  owner  of  the  stock  and  authorized  to 
pledge  it.  It  is  not  unusual  for  a  debtor  to  possess  and  fur- 
nish security  for  a  claim,  although  he  may  be  unable  to  pay 
it  at  maturity.  Nor  is  a  request  for  secrecy  regarding  the 
transaction  necessarily  inconsistent  with  an  honest  purpose 
on  the  debtor's  part,  or  good  faith  on  that  of  the  creditor. 

Under  the  foregoing  views,  the  failure  of  the  court  to  find 
upon  the  issue  of  plaintiff's  beneficial  ownership  (which  is 
assigned  as  error),  becomes  immaterial.  The  defendant's 
rights  depend  upon  its  acquiring  the  stock  in  good  faith  from 
the  holder  and  apparenj;  owner,  and  such  rights  are  superior 
to  those  of  the  owner  of  an  undisclosed  equity. 

The  appellant  makes  the  point  that  the  rule  protecting  bona 
fide  purchasers  is  applicable  only  where  the  later  claimant 
has  acquired  a  legal,  and  not  a  mere  equitable,  title.  {Dupont 
V.  Werthman,  10  Cal.  354,  368 ;  Taylor  v.  Weston,  77  Cal.  534, 
537,  [20  Pac.  §2].)  It  is  urged  that  the  bridge  company 
acquired  no  more  than  an  equitable  right  in  the  shares  of  stock 
because  (a)  it  was  only  a  pledgee,  and  (b)  the  transfer  to  it 
in  pledge  was  not  entered  on  the  books  of  the  corporation. 
On  the  first  proposition  it  is  said,  and  truly  said,  that  a  pledge 
does  not  transfer  title  to  the  property.  (Civ.  Code,  sec.  2888; 
Eaber  v.  Broum,  101  Cal.  445,  452,  [35  Pac.  1035].)  But 
it  does  vest  in  the  pledgee  a  ** special  property"  in  the  chattels 
pledged  {Williams  v.  Ashe,  111  Cal.  180,  [43  Pac.  595]),  and 
this  is  a  legal  interest.  {Wells  v.  Archer,  10  Serg.  &  R.  (Pa.) 
412,  [13  Am.  Dec.  682] ;  Douglas  v.  People's  Bank,  86  Ky. 
176,  [9  Am.  St.  Rep.  276,  5  S.  W.  420].).  Nor  is  it  correct 
to  say  that  a  legal  title  or  right  is  not  vested  under  a  sale  or 
pledge  of  stock  by  delivery  of  a  certificate  duly  indorsed 
without  entry  in  the  corporate  books.  The  provision  of  sec- 
tion 324  of  the  Civil  Code  is  that  shares  of  stock  **may  be 
transferred  by  indorsement  by  signature  of  the  proprietor. 
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his  agent,  attorney,  or  legal  representative,  and  the  delivery 
of  the  certificate ;  but  such  transfer  is  not  valid,  except  as  to 
the  parties  thereto,  until  the  same  is  .  .  .  entered  upon  the 
books  of  the  corporation.  .  .  .*'  The  effect  of  this  provision, 
as  construed  by  this  court,  is  analogous  to  that  of  the  statutes 
with  reference  to  the  recording  of  instruments  affecting  real 
property.  The  delivery  of  the  indorsed  certificate  passes 
title,  but  such  title  cannot  be  asserted  against  purchasers  or 
encumbrancers  who  have  no  notice  of  the  transfer.  {Ashton 
V.  ZeUa M.  Co,,  134  Cal.  408,  410,  [66  Pac.  494].)  ^'It  is  not 
the  law  of  this  state,  nor  is  it  the  law  generally,  that  a  transfer 
upon  the  books  of  the  corporation  is  essential  to  the  creation 
of  a  valid  pledge.'*  {Spreckels  v.  Nevada  Bank,  113  Cal.  272, 
278,  [54  Am.  St.  Rep.  248,  33  L.  R.  A.  459,  45  Pac.  329] ; 
Weston  V.  Bear  River  etc.  Co.,  6  Cal.  425 ;  People  v.  Elmore, 
35  Cal.  653.) 

But  beyond  all  this,  if  we  assume  that  defendant's  rights 
are  equitable  merely,  the  equities  of  the  parties  are  not  equal. 
The  defendant  having  taken  the  stock  in  good  faith  from  the 
owner  of  the  legal  title,  the  appellant,  which  had  permitted 
Dingee  to  hold  the  apparent  title  to,  and  power  of  disposition 
over,  the  shares,  is  estopped  from  asserting  its  title  as  against 
the  defendant.  (Fowles  v.  National  Bank  of  California,  167 
Cal.  653,  [140  Pac.  271] ;  McNeU  v.  Tenth  National  Bank,  46 
N.  Y.  325,  [7  Am.  Rep.  341].) 

It  may  be  added  that  in  the  various  cases  m^eivster  v.  8ime, 
42  Cal.  139 ;  Thompson  v.  Toland,  48  Cal.  99 ;  Arnold  v.  John- 
son, 66  Cal.  402,  [5  Pac.  796] ;  Fowles  v.  National  Bank  of 
California,  167  Cal.  653,  [140  Pac.  271]),  in  which  this  court 
has  upheld  the  right  of  a  hona  fide  pledgee  to  hold  stock  as 
against  the  undisclosed  beneficial  owner,  the  pledge  had  appar- 
ently been  accomplished  by  a  mere  delivery  of  the  indorsed 
certificate  without  transfer  upon  the  corporate  books.  It  is 
true  that  the  precise  point  here  urged,  i.  e.,  that  the  pledgee 
was  the  holder  of  a  mere  equity,  was  not  specifically  consid- 
ered, but  the  decision,  in  each  case,  amounted  to  a  ruling  that 
the  delivery  of  the  indorsed  certificate  was  sufficient  to  vest 
the  pledgee  with  a  right  which  he  could  assert  against  one 
who  claimed  to  be  the  real  owner  of  the  shares  standing  in 
the  name  of  the  pledgor. 

The  judgment  and  the  order  appealed  from  are  afiSrmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
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[L.  A.  No.  5098.  In  Bank.— January  2»,   1917.] 

WESTERN  INDEMNITY  COMPANY  et  al.,  Petitioners,  ▼. 
INDUSTRIAL  ACCIDENT  COMMISSION  OP  THE 
STATE  OP  CALIFORNIA  et  al.,  Respondents. 

WOBKICEN'S   OOMPBNSATION  AOT— STATEMENTS   OF  DECEASED   ElCPLOYKB 

AS  TO  Injubt — Constitutional  Law. — The  provisions  of  section 
77a  of  the  Workmen's  Compensation  Aet,  as  amended  in  1915, 
authorizing  the  admission  in  evidence  in  proceedings  for  compensa- 
tion of  hearsay  testimony  of  the  statements  of  the  deceased  em- 
ployee relating  directly  to  his  injury,  are  not  unconstitutional. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Duke  Stone,  for  Petitioners. 

Christopher  M.  Bradley,  for  Respondents. 

THE  COURT. — The  hearsay  testimony  complained  of  rela- 
tive to  the  statements  of  the  deceased  employee  relating 
directly  to  his  injury  was  competent  under  the  provisions  of 
section  77a  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act,  as  amended  in  1915,  [Stats.  1915,  p.  1102]. 

We*  are  satisfied  that  such  provisions  cannot  be  held  in- 
valid as  opposed  to  any  provision  of  our  constitution. 

The  application  for  a  writ  of  review  is  denied. 

Rehearing  denied. 
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[L.  A.  No.  3780.  In  Bank.— Januaiy  29,  1917.] 

RIVBRSIDB  LAND  COMPANY,  AppeUant,  v.  JOSEPH 
JARVIS  et  al.,  Respondents. 

WaTEE   Ck)BPOKATIONS — FURNISHING   WATEE   POB   TrBIGATION — EASEMENT 

— OoNSTEucnoN  OF  SECTION  552,  C?iviL  CoDE. — Under  section  552 
of  the  Civil  Code,  land  owners  who  had  been  furnished  with  water 
hj  companies  referred  to  in  said  section  to  irrigate  lands  which  such 
companies  had  sold  to  them,  or  which  were  on  the  line  and  within 
the  flow  of  the  ditches  of  the  sjctem,  became  entitled  to  continue  to 
receive  such  water  permanentlj  for  that  purpose.  As  to  the  land  sold 
by  such  companies,  the  right  would  be  an  easement  attached  to  the 
land  sold.  As  to  other  lands  so  furnished,  it  would  be,  at  least,  a 
right  to  continued  use  of  the  water  thereon. 

Id. — Bights  op  Water  Users. — Where  a  large  area  of  land,  devoted  to 
orange  culture,  was  irrigated  and  kept  productive  by  use  of  water 
from  a  system  owned  and  operated  by  a  canal  company,  the  rights 
of  the  several  land  owners  to  the  use  of  the  water  being  of  various 
origins,  some  gaining  a  private  right  by  prescription,  some  acquir- 
ing a  private  right  under  a  water  right  agreement,  some  having 
rights  under  section  552  of  the  Civil  Code,  and  others  no  well-de- 
fined right  except  as  beneficiaries  of  a  public  use,  and  the  board  of 
supervisors  of  the  county  fixing  the  rates  to  be  charged  for  water 
for  irrigation,  in  which  the  users  and  the  company  acquiesced,  the 
rates  fixed  being  charged  and  paid,  the  respective  owners  of  land 
irrigated  from  the  system  had,  while  they  owned  the  land,  rights  to 
the  use  of  the  water  in  control  of  the  company,  either  private  rights, 
or  rights  as  members  of  the  "public,"  to  whose  use  the  water  was 
dedicated,  which  rights  were  either  appurtenant  to  the  land  i£s  priv- 
ate rights,  or  attached  to  the  land  because  of  the  dedication  thereto 
for  public  use,  and  the  private  easements  were  burdens  or  servitudes 
upon  the  water  system,  and  the  public  use  was  a  burden  on  the  sys- 
tem as  to  the  remainder  of  the  water,  and  it  was  not  within  the 
power  of  the  company,  without  the  consent  of  the  users,  to  divest 
the  private  rights  or  to  shift  the  public  use  to  other  lands. 

Id. — ^Waters  Dedicated  to  Pubuc  Use — Private  Preferential  Bights 
Cannot  be  Created  in  —  Effect  of  Articles  and  By-laws  of 
Water  Company. — That  water  dedicated  to  public  use  cannot  law- 
fully be  converted  into  a  private  use  so  as  to  create  a  private  prefer- 
ential right  thereto  for  the  benefit  of  a  specific  parcel  of  land,  is  a 
well-established  proposition ;  but  such  is  not  the  effect  of  the  articles 
and  by-laws  of  a  water  company  providing  in  substance  that  cer- 
tificates of  stock  shall  be  transferable  only  with  the  land  to  which 
they  are  attached. 


Digitized  by 


Google 


Jan.  1917.]        Rivbesidb  Land  CJo.  v.  Jabvis.  317 

Id. — ^AOBEKMINT  OF  WATER  USEBS  FOR  ATTACHMENT  OF  STOCK  TO  LAND — 

Beasonablenbss  of. — ^An  agreement  between  persons  who  are  en- 
titled to  the  first  right  to  the  use  of  a  certain  supply  of  water  to 
form  a  corporation  to  acquire  such  supply  and  distributing  canal, 
and  that  the  articles  of  incorporation  shall  provide  that  stock  is  to 
be  issued  only  to  the  ownera  of  land  entitled  to  the  water,  two 
shares  of  stock  for  each  acre  of  land,  that  the  stock  shall  be  attached 
to  such  land  and  shall  be  transferable  only  with  the  land  and  upon 
the  presentation  of  a  conveyance  thereof-  from  the  former  holder, 
and  that  such  stockholders  shall  have  the  first  right  to  the  water, 
cannot  be  said  to  be  unreasonable;  and  if  not,  the  articles  and  by- 
laws made  in  pursuance  of  and  to  carry  into  effect  such  agreement 
are  not  unreasonable. 

Id.— Validitt  of  Agreement— General  Policy  of  Law — Construction 
OF  Section  324,  Civil  Code. — That  such  an  agreement  is  not  contrary 
to  the  general  policy  of  the  law  is  shown  by  the  amendment  of  1895 
to  section  324  of  the  Civil  Code,  providing,  in  substance,  that  a  cor- 
poration organized  to  sell  or  distribute  water  for  irrigation  or 
domestic  use,  may  declare  in  its  by-laws  that  the  water  shall  be  dis- 
tributed only  to  stockholders,  that  the  stock  shall  be  appurtenant 
to  the  land  described  in  the  certificate,  shall  be  only  transferred 
with  such  land,  and  shall  pass  with  a  conveyance  thereof;  and  such 
agreement  does  not  violate  the  provision  of  said  section  that  shares 
of  stock  ''may  be  transferred  by  indorsement^'  aad  ''delivery  of  the 
certificate." 

Id. — ^Articles,  By-laws,  and  Certificate  Evidence  of  Agreement. — 
The  articles,  by-laws,  and  certificate  constitute  the  evidence  of  the 
contract  between  the  parties  in  such  case,  and  taken  together  they 
are,  in  effect,  an  agreement  between  the  stockholder  and  the  com- 
pany that  the  stock  shall  be  transferable  only  with  the  land  and, 
conversely,  that  a  transfer  of  the  land  shall  pass  to  the  grantee 
thereof  the  right  to  the  stock, — that  is,  the  equitable  title  thereto. 

Id.  —  Bight  of  Company  to  Operate  Different  Systems  —  Bight  of 
Land  Owners  not  Affected  by  Public  Service. — A  water  com- 
pany may  lawfully  carry  on  at  the  same  time  two  or  more  separate 
and  distinct  systems  of  public  service  in  different  places,  or  for  dif- 
ferent uses  in  the  same  territory,  and  the  fact  that  such  a  company 
is  also  engaged  in  the  public  service  of  selling  and  distributing 
water  for  domestic  use  does  not  affect  the  reciprocal  right  and  obli- 
gations of  the  stockholders  and  the  company  with  regard  to  the 
stock  issued  in  pursuance  of  the  articles  and  by-laws. 

Id.— Purchase  of  Land— Right  of  Purchaser  to  Stock. — The  convey- 
ance of  the  land  in  such  a  case,  either  directly  or  upon  foreclosure, 
creates  an  implied  contract  by  the  grantor  or  former  owner  to  yield 
np  the  certificate  to  the  grantee,  and  such  agreement  may  be  en- 
forced and  certificates  transferred  on  the  books  of  the  company. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County,  and  from  an  order  denying  a  new  trial.  F.  B. 
Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  . 

Purington  &  Adair,  for  Appellant 

McParland  &  Irving,  and  T.  T.  Porteous,  for  Respondent 
Joseph  Jarvis. 

A.  H.  Winder,  for  Respondent  Riverside  Water  Company. 

SHAW,  J. — The  plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  its  motion  for  a  new  trial. 

The  object  of  the  action  is  to  obtain  a  judgment  directing 
the  defendant,  Riverside  Water  Company,  to  transfer  to  the 
plaintiff  154  shares  of  the  capital  stock  of  said  defendant 
Water  Company.  The  certificates  outstanding,  representing 
these  shares,  are  in  the  control  and  possession  of  the  defend- 
ant, Joseph  Jarvis,  and  he  refuses  to  deliver  the  same  to  the 
plaintiff,  though  requested  so  to  do.  The  right  which  the 
plaintiff  claims  to  these  shares  is  based  on  the  following  facts : 

The  Riverside  Water  Company  was  organized  as  a  cor- 
poration in  1885.  By  its  articles  of  incorporation  it  was  em- 
powered to  take,  acquire,  buy,  own,  sell,  and  lease  water  and 
water  rights,  ditches,  canals,  dams,  reservoirs,  and  structures 
connected  therewith,  ''and  all  easements  and  rights  in  re- 
spect of  water  and  the  uses  of  water  appurtenant  to  any 
lands  in  this  state,  together  with  all  lands  and  rights  of  way 
necessary  or  proper  for  any  of  the  purposes  aforesaid,  or  for 
other  purposes,"  to  use  the  water  or  dispose  of  the  same  to 
others  to  be  used,  and  to  control,  manage,  and  use  the  ditches, 
canals,  and  other  works  aforesaid.  Subdivisions  4  and  6 
of  article  II  further  describe  the  purposes  of  the  corporation 
as  follows : 

''4.  To  furnish,  sell,  lease,  give  and  supply  water  to  all 
lands  represented  by  stock  of  this  corporation,  and  thereafter 
for  use  for  mechanical,  agricultural,  irrigation  and  other 
purposes,  in  such  manner  and  upon  such  terms  as  it  may 
deem  fit,  or  as  may  be  prescribed  by  law.*' 

''6.  To  make  such  by-laws,  rules  and  regulations  as  it  may 
deem  proper  and  necessary  for  the  management  and  preser- 
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vation  of  its  works,  and  for  the  use  and  distribution  of  the 
water  under  its  control." 

Article  VIII  is  as  follows : 

"To  issue  certificates  of  stock  of  such  form  and  device  as 
the  board  of  directors  may  direct,  and  such  certificates  shall 
express  on  their  face  the  number  of  shares  for  which  and  the 
tract  of  land  to  which  they  shall  be  attached,  upon  the  basis 
of  two  shares  of  stock  to  each  acre  of  land,  the  said  tract  of 
land  being  in  the  possession  and  ownership  of  the  person  to 
whom  the  certificates  are  to  be  issued." 

Articles  IX  and  X  of  the  by-laws  contain  provisions  of  like 
eflPect  as  said  article  VIII,  and  the  further  provision  that 
certificates  of  stock  should  be  ''transferable  only  with  the 
land  to  which  they  are  attached,"  and  that  the  party  asking 
for  a  transfer  of  stock  should  present  to  the  secretary  his 
conveyance  of  the  land  before  the  issuance  of  the  new  cer- 
tificate. 

The  certificates  of  stock  here  sought  were  issued  by  the 
Riverside  Water  Company  while  the  aforesaid  provisions 
were  in  force.  Certificate  1038  for  one  hundred  shares  was 
issued  to  Mary  A.  Jarvis,  wife  of  Joseph  Jarvis,  on  October 
13,  1894.  Certificate  1007  for  fourteen  shares  was  issued  to 
Mary  A.  Jarvis  on  May  19,  1894.  Certificate  711  for  forty 
shares,  only  twenty  of  which  are  here  claimed,  was  issued  to 
Joseph  Jarvis  on  May  7,  1889.  Certificate  2292  for  eighty 
shares,  of  which  only  twenty  shares  are  here  claimed,  was 
issued  to  Joseph  Jarvis  on  February  15,  1907.  They  were 
all  of  the  same  form.  The  following  copy  of  the  one  last 
mentioned  shows  the  form  of  all  of  them : 
''No.  2292.  80  shares 

"Incorporated  Under  the  Laws  of  California,  January  2, 

1885. 
"Riverside  Water  Company. 
"Capital  Stock  $240,000.    24,000  shares.    $10.  each. 
"Riverside,  County  of  Riverside,  State  of  California, 

"Feby.  15,  1907. 

"This  certifies  that  Joseph  Jarvis  is  entitled  to  eighty 
shares  of  the  capital  stock  of  the  Riverside  Water  Company, 
which  are  attached  to  the  following  described  tracts  of  land 
situated  in  the  city  of  Riverside,  to  wit:  Lots  9,  13,  14  and 
16  Block  7,  lands  of  the  Riv.  Land  &  Irrigation  Co.,  contain- 
ing 40  acres  of  land  and  transferable  only  on  the  books  of  the 


Digitized  by 


Google 


320  EiVERsmB  Land  Co.  v.  Jabvis.  [174  Cal. 

company  by  endorsement  hereon  and  surrender  of  this  cer- 
tificate." 

At  the  time  of  the  issuance  of  the  certificates  to  Mary  A. 
Jarvis  and  Joseph  Jarvis,  respectively,  they  each  owned  the 
tract  of  land  to  which  the  shares  are  therein  respectively 
declared  to  be  attached.  After  the  issuance  of  said  certifi- 
cates both  Mary  A.  and  Joseph  Jarvis,  by  foreclosure  pro- 
ceedings and  conveyances,  were  divested  of  the  title  to  the 
seventy-seven  acres  of  land  here  involved,  and,  through 
mesne  conveyances,  the  plaintiff,  on  April  21,  l&ll,  became 
the  owner  thereof.  By  virtue  of  this  ownership,  and  under 
said  articles  of  incorporation  and  by-laws,  it  claims  to  be 
the  owner  of  the  154  shares  of  the  stock  declared  by  said 
certificates  to  be  attached  to  the  seventy-seven  acres  of  land. 
The  certificates  for  these  shares  were  retained  by  Jarvis 
and  his  wife,  respectively,  when  their  titles  to  the  lands  were 
divested,  and  they  have  never  been  in  possession  of  the  plain- 
tiff. Mary  A.  Jarvis  afterward  died  and  the  decree  of  final 
distribution  of  her  estate  purports  to  distribute  the  afore- 
said certificates  issued  in  her  name  to  Joseph  Jarvis.  Thus 
the  title  to  the  land  and  the  manual  possession  of  the  certifi- 
cates have  passed  to  different  persons,  plaintiff  having  the 
title  to  the  land  and  the  defendant  Joseph  Jarvis  the  posses- 
sion of  the  certificates. 

It  will  aid  in  the  interpretation  of  these  articles  and  by- 
laws to  state  briefly  some  conditions  of  fact  and  of  law  ex- 
isting at  the  time  of  the  incorporation  of  the  company. 

The  Riverside  water  system  had  its  origin  in  1869.  In 
that  year  the  California  Silk  Center  Association  appropriated 
water  from  the  Santa  Ana  River,  near  San  Bernardino,  and 
carried  it  by  canals  and  flumes  to  the  plateau  at  Riverside, 
to  be  there  used  for  the  irrigation  of  farm  lands.  The 
system  was  thereafter  owned  and  carried  on  successively  by 
several  other  corporations.  The  Southern  California  Colony 
Association  owned  and  operated  it  from  September  15,  1870, 
to  March  3,  1877 ;  the  Riverside  Land  &  Irrigating  Company 
from  that  date  to  July  26,  1879,  and  the  Riverside  Canal 
Company  thereafter  until  June  1,  1885,  when  it  was  trans- 
ferred to  the  Riverside  Water  Company.  These  companies 
appropriated  more  water  and  extended  the  system  con- 
siderably from  time  to  time.  In  some  cases  they  sold  to 
the  respective  land  owners  so-called  water  rights  for  their 
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lands.  By  a  water  right  we  mean  a  contract  by  the  water 
company  with  the  land  owner  by  which  it  agreed  to  furnish 
water  to  the  land  each  year,  forever,  for  its  irrigation,  either 
at  a  fixed  annual  rate  or  for  a  lump  sum.  In  other  cases 
the  land  owner  did  not  buy  such  water  right,  but  bought 
water  from  the  company  from  year  to  year,  as  needed.  The 
respective  companies  owned  large  tracts  of  land  on  the  plateau 
under  the  flow  of  the  canals.  They  sold  and  conveyed  parcels 
of  this  land  to  farmers  with  a  water  right  from  the  canal 
system  attached  thereto.  In  other  instances  they  sold  water 
rights  for  lands  which  the  company  had  not  sold  to  the 
owner.  In  still  others  they  sold  parcels  of  the  land  without 
a  water  right,  but  afterward  furnished  water  to  irrigate  the 
same  as  demanded.  The  lands  here  involved  were  of  the 
latter  class,  except  that  the  parcel  described  in  certificate 
1038  has  never  received  any  water.  In  the  early  part  of  this 
period  a  question  arose  concerning  the  permanency  of  the 
right  of  the  land  owners  to  the  water  thus  furnished,  where 
no  water  right  agreements  were  executed,  and  to  settle  such 
question,  at  the  instance  of  Mr.  Satterwhite,  member  from 
San  Bernardino,  the  legislature,  on  April  3,  1876,  enacted 
section  552  of  the  Civil  Code,  which  reads  as  follows : 

**  Whenever  any  corporation,  organized  under  the  laws  of 
this  state,  furnishes  water  to  irrigate  lands  which  said  cor- 
poration has  sold,  the  right  to  the  flow  and  use  of  said  water 
is  and  shall  remain  a  perpetual  easement  to  the  land  so  sold, 
at  such  rates  and  terms  as  may  be  established  by  said  cor- 
poration in  pursuance  of  law.  And  whenever  any  person 
who  is  cultivating  land  on  the  line  and  within  the  flow  of 
any  ditch  owned  by  such  corporation,  has  been  furnished 
water  by  it  with  which  to  irrigate  his  land,  such  person  shall 
be  entitled  to  the  continued  use  of  said  water,  upon  the  same 
terms  as  those  who  have  purchased  their  land  of  the  cor- 
poration." 

Under  this  section  the  land  owners  who  had  been  furnished 
with  water  by  said  companies  to  irrigate  lands  which  such 
companies  had  sold  to  them,  or  which  were  on  the  line  and 
within  the  flow  of  the  ditches  of  the  system,  became  entitled 
to  receive  such  water  permanently  for  that  purpose.  As  to 
the  land  sold  by  such  companies,  the  right  would  be  an  ease- 
ment attached  to  the  land  sold.  As  to  other  lands  so  fur- 
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nished  it  would  be,  at  least,  a  right  to  the  continued  use  of 
the  water  thereon. 

The  water  system  acquired  by  the  Riverside  Canal  Com- 
pany in  1885  had  grown  up  and  was  operated  under  the 
conditions  stated.  A  large  area  of  land,  devoted  to  orange 
culture,  was  irrigated  and  kept  productive  by  the  use  of 
this  water.  The  rights  of  the  several  land  owners  to  the 
use  of  the  water  were  of  various  origins;  some  had  gained 
a  private  right  by  prescription,  some  had  acquired  a  private 
right  under  a  water  right  agreement,  some  had  rights  under 
section  552,  and  others  no  well-defined  right  except  as  bene- 
ficiaries of  a  public  use.  The  board  of  supervisors  of  the 
county  had  fixed  the  rates  to  be  charged  for  water  for  irri- 
gation, and,  so  far  as  appears/ the  users  and  the  company 
acquiesced  therein  and  the  rates  fixed  were  charged  and  paid. 
All  the  interested  parties  seemed  to  agree  that  the  water  of 
the  system  was  devoted  to  public  use,  that  the  particular 
lands  to  which  the  water  was  furnished  comprised  the  ter- 
ritory to  which  the  water  was  dedicated,  that  the  owners 
thereof  were  the  beneficiaries  of  the  use,  and  that  the  Canal 
Company  was  the  administrator  thereof,  at  least  so  far  as 
the  establishment  of  water  rates  was  concerned.  It  is  prob- 
able that  they  were  mistaken  in  this  as  to  a  part  of  the  water 
and  particular  tracts  of  land.  As  the  land  owners  are  not 
parties  to  the  action,  it  would  not  be  proper  to  decide  the 
question,  and  we  find  it  unnecessary  to  do  so.  It  is  sufficient 
for  the  purposes  of  the  case  to  declare  that  the  respective 
owners  of  land  irrigated  from  the  system  had,  while  they 
owned  the  land,  rights  to  the  use  of  the  water  in  control  of 
the  company,  either  private  rights,  or  rights  as  members  of 
the  "public"  to  whose  use  the  water  was  dedicated,  that  these 
rights  were  either  appurtenant  to  the  land  as  private  rights, 
or  they  were  attached  to  the  land  because  of  the  dedication 
thereto  for  public  use,  that  the  private  easements  were  bur- 
dens or  servitudes  upon  the  water  system,  that  the  public 
use  was  a  burden  on  the  system  as  to  the  remainder  of  the 
water,  and  that  it  was  not  within  the  power  of  the  company, 
without  the  consent  of  the  users,  to  divest  the  private  rights 
or  to  shift  the  public  use  to  other  lands.  This  is  a  correct 
statement  of  the  law  as  we  conceive  it  to  be. 

The  Riverside  Water  Company  was  organized  by  the  persons 
who  were  at  the  time  receiving  and  using  the  water  of  the 
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system  thus  owned  by  the  Riverside  Canal  Company.  The 
latter  company  also  owned  a  large  body  of  vacant  land  which 
it  held  for  sale.  The  water  users  desired  to  separate  the 
ownership  and  control  of  the  water  system  from  the  owner- 
ship of  that  land.  They  therefore  formed  two  corporations, 
the  Riverside  Land  Company,  plaintiff  herein,  to  acquire 
the  land  of  the  Canal*  Company  and  deal  in  land,  and  the 
Riverside  Water  Company,  to  acquire  the  said  water  system 
and  operate  the  same.  One  of  the  chief  objects,  with  regard 
to  the  Water  Company,  was  to  get  all  the  persons  who  owned 
land  within  the  flow  of  the  canals  and  who  had  been  using 
water  therefrom  to  irrigate  such  lands,  to  become  stockholders 
in  the  new  water  company  in  proportion  to  the  area  irrigated 
and  to  provide  some  method  by  which  the  control  of  that  com- 
pany would  be  kept  in  the  hands  of  those  who  rightfully  used 
the  water.  It  was  mainly  for  the  latter  purpose  that  the 
above  provisions  were  framed  and  inserted  in  the  articles 
and  by-laws. 

The  Water  Company  was  accordingly  formed,  and  it  there- 
upon acquired  said  water  system  by  conveyance  from  the 
Riverside  Canal  Company  on  July  1,  1885.  All  but  a  very 
few  (all  but  two,  Jarvis  testified)  of  the  previous  water  users 
became  stockholders  of  the  Water  Company  in  pursuance  of 
this  plan.  Thereafter  the  Water  Company  continued  the  dis- 
tribution  of  the  water  as  before.  It  conceded  that  the  right 
of  the  few  users  who  did  not  take  stock  was  not  divested  by 
that  fact,  and  it  has  continued  the  service  to  them  at  the  estab- 
lished rates. 

The  Water  Company  in  its  answer  joins  in  the  prayer  of 
the  complaint.  The  active  defense  is  made  by  Jarvis.  He 
claims  that  the  stock  belongs  to  him,  although  he  does  not 
own  the  land  to  which  it  is  declared  to  be  attached,  nor  any 
other  land.  On  his  behalf  it  is  contended:  (1)  That  the 
water  was  dedicated  to  public  use  and  that  the  provision  that 
the  stock  should  be  attached  to  the  lands  described  in  the 
certificate  therefor  constituted  an  attempt  to  give  that  land 
a  preferential  right  to  receive  a  part  of  the  water  so  dedicated, 
to  convert,  to  that  extent,  the  public  use  into  a  private  right, 
which,  under  the  principles  laid  down  in  Leavitt  v.  Lassen 
Irr.  Co,,  157  Cal.  82,  [29  L.  R.  A.  (N.  S.)  213,  106  Pac.  404], 
Southern  P.  Co.  v.  Spring  V.  W.  Co,,  173  Cal.  291,  [159  Pac. 
865],  and  other  decisions  of  this  court,  may  not  be  done.     (2) 
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That  the  provisions  of  the  articles  and  by-laws  of  the  Water 
Company  to  the  effect  that  its  stock  should  only  be  trans- 
ferred with  the  land  to  which  it  was  declared  to  be  attached, 
constitute  an  unreasonable  restraint  on  alienation,  which  is 
beyond  the  power  of  the  corporation,  and  that  the  provisions 
are,  consequently,  void.  (3)  That  the  articles,  by-laws,  and 
certificates  of  stock  do  not  constitute 'a  contract  between  the 
corporation  and  the  stockholder  whereby  the  stockholder 
agrees  that  a  transfer  of  the  land  described  in  the  certificate 
shall  operate  as  a  transfer  of  the  right  to  the  shares  repre- 
sented by  the  certificate,  or  that  the  stock  shall  be  transferred 
only  with  said  land. 

1.  That  water  dedicated  to  public  use  cannot  lawfully  be 
converted  into  a  private  use  so  as  to  create  a  private  prefer- 
ential right  thereto  for  the  benefit  of  a  specific  parcel  of  land 
is  a  well-established  proposition,  and  is  laid  down  in  the  cases 
referred  to.  But  we  do  not  think  that  this  is  the  effect  of 
the  articles  and  by-laws  of  the  company.  So  far  as  the 
validity  of  a  provision  that  a  conveyance  of  the  land  carries 
to  the  grantee  a  right  to  the  stock  which  ''represents"  the 
land,  as  the  articles  put  it,  is  concerned,  it  is  immaterial 
whether  the  right  of  the  owner  to  receive  water  for  the  land, 
at  the  time  the  Water  Company  acquired  the  system,  was  a 
public  right  or  a  private  right.  As  to  the  private  rights,  if 
any,  they  would  be  appurtenances  to  the  land,  entitling  it 
to  receive  water  from  the  system,  and  the  service  of  that 
water  to  that  land  must  have  been  continued  by  the  com- 
pany, in  any  event,  since  it  was  the  owner's  right  to  have 
it  so  continued.  In  such  a  case  a  sale  of  the  land  after  the 
acquisition  of  the  system  by  the  company  would  carry  the 
right  to  the  water  as  an  appurtenance.  There  would  ob- 
viously be  no  conversion  of  a  public  right  into  a  private  right, 
but  the  private  right  would  continue  as  before. 

If  the  right  was  a  public  right  pertaining  to  the  land  by 
reason  of  the  fact  that  it  was  a  part  of  the  territory  to  which 
the  public  use  for  irrigation  had  attached,  as  must  have  been 
the  case  if  the  land  was  at  that  time  lawfully  receiving  the 
water  dedicated  to  public  use,  then  it  would  be  the  duty  of  the 
Water  Company  to  continue  to  supply  to  that  land  a  reason- 
able proportion  of  the  water  so  dedicated  to  the  public  use. 
Whether  dedicated  to  public  use  upon  a  class  of  lands  not 
all  contiguous,  or  upon  all  lands  within  a  defined  territory, 
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such  water  could  not  lawfully  be  diverted  to  other  lands  by 
the  agent  in  charge  of  the  use,  but  must  be  supplied  to  the 
land  to  which  it  is  dedicated.  (Fellows  v.  Los  Angeles,  151 
Cal.  52,  64,  [90  Pac.  137] ;  Hemtt  v.  San  Jacinto  etc.  Dist,, 
124  Cal.  186,  [56  Pac.  893] ;  8<y{dK  Pasadena  v.  Pasadena 
etc.  Co.,  152  Cal.  587,  [93  Pac.  490] ;  Del  Mar  etc.  Co.  v.  Eshle- 
man,  167  Cal.  666,  [140  Pac.  591,  948].)  It  would  be  to  the 
interest  of  the  land  owner  benefited  by  such  a  public  use  to 
have  a  voice  in  the  control  of  the  company  in  charge  of  the 
use,  Bs  well  as  to  the  interest  of  those  having  a  private  right. 
It  would,  therefore,  be  to  the  interest  of  all  the  shareholders, 
under  the  plan  devised,  and,  consequently,  to  the  interest  of 
the  company,  that  none  but  users  of  the  water,  entitled  as 
beneficiaries,  should  have  stock  of  the  company  or  a  voice 
in  its  control.  The  continuance  of  the  service,  under  these 
circumstances,  would  not  be  a  conversion  of  a  public  use  into 
a  private  use,  but  would  be  a  mere  continuance  of  a  public 
use  already  existing.  In  such  a  case  it  would  be  entirely 
reasonable  to  provide  that  a  sale  of  the  land  so  beneficially 
entitled  should  carry  the  stock  which  is  evidence  for  the 
owner  of  the  land  of  his  right  to  participate  in  the  use  of  the 
water  and  in  the  control  of  the  corporate  agent  in  charge 
of  the  use.  Such  corporate  agent  would  remain  subject  to 
the  regulation  and  control  of  the  public  authorities  there- 
after, as  before,  notwithstanding  the  arrangement  that  stock 
therein  would  pass  with  the  land  to  which  it  was  declared  to 
be  attached. 

It  may  be  that  the  fifty  acres  represented  by  certificate 
1038,  which  was  never  supplied  with  water,  is  not  now  en- 
titled to  any  unless  there  should  be  a  surplus  in  the  control 
of  the  company  after  supplying  all  lands  which  have  here- 
tofore lawfully  received  water.  The  issues  in  this  case  do 
not  require  us  to  decide  tho  question  as  to  the  right  to  water. 
We  are  concerned  only  with  the  right  to  the  stock,  and  that 
right  is  not  affected  by  the  fact,  if  it  be  a  fact,  that  the  com- 
pany has  no  water  to  furnish  to  that  particular  parcel  of  land. 

2.  There  are  decisions  holding  that  restrictions  upon  the 
sale  or  transfer  of  corporate  stock  which  are  unreasonable 
cannot  be  imposed  by  provisions  in  its  articles  or  by-laws. 
A  provision  that  the  transferee  of  stock  should  vote  for  every 
increase  of  capital  stock  proposed  by  the  directors  has  been 
held  to  be  unreasonable  and  void.     {McNulta  v.  Com  Belt 
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Bank,  164  111.  427,  [56  Am.  St.  Rep.  203,  45  N.  E.  954].) 
Of  a  by-law  which  required  thirty  days'  previous  notice  of 
a  proposed  transfer  and  of  the  price  thereof,  and  gave  the 
company  or  other  stockholders  the  preferred  right  to  buy  it 
at  that  price,  the  court  said  that  it  was  an  unreasonable 
restraint  upon  alienation  ''when  invoked  by  the  company." 
(Bloede  Co.  v.  Bloede,  84  Md.  129,  [57  Am.  St.  Rep.  373,  33 
L.  R.  A.  107,  34  Atl.  1127].)  The  decision  in  New  England 
Tr.  Co.  V.  Abloii,  162  Mass.  152,  [27  L.  R.  A.  271,  38  N.  B. 
432] ,  seems  to  be  opposed  to  the  lastrnamed  case  and  to  hold 
that  such  contracts  are  valid.  And  a  provision  in  the  articles 
that  stock  should  not  be  transferred  until  all  debts  of  the 
holder  to  the  corporation  were  paid,  although  inconsistent 
with  the  general  law  giving  the  right  to  transfer  property, 
has  been  held  to  be  valid,  and  not  contrary  to  public  policy 
nor  in  contravention  of  express  law.  (Oibbs  v.  Long  Island 
etc.  Co,,  83  Hun,  92,  [31  N.  Y.  Supp.  406] ;  Mechanics'  Bank 
V.  Merchants'  Ba/nk,  45  Mo.  516,  [100  Am.  Dec.  388] ;  8t. 
Louis  I.  Co.  v.  Ooodfellow,  9  Mo.  149.)  In  Lvan  v.  Ameri- 
can Wheel  etc.  Co.,  165  Cal.  661,  [Ann.  Cas.  1915A,  816,  133 
Pac.  303],  a  provision  in  the  articles,  and  stated  in  the  cer- 
tificates, that  the  paid-up  capital  stock  should  not  be  assessed, 
was  declared  to  constitute  a  valid  contract  between  the  cor- 
poration and  its  stockholders.  The  court  said:  *'A  corpora- 
tion may  enter  into  an  agreement  to  do  or  refrain  from  doin,^ 
something  when  such  action  is  not  contrary  to  express  law, 
or  to  public  policy.  .  .  .  Such  contracts  may  even  go  so  far 
as  to  provide  for  a  surrender  by  one  of  the  parties  of  some 
privilege  otherwise  granted  by  law." 

An  agreement  between  persons  who  are  entitled  to  the  first 
right  to  the  use  of  a  certain  supply  of  water  to  form  a  cor- 
poration to  acquire  such  supply  and  distributing  canals,  and 
that  the  articles  of  incorporation  shall  provide  that  stock  is 
to  be  issued  only  to  the  owners  of  land  entitled  to  the  water, 
two  shares  of  stock  for  each  acre  of  land,  that  the  stock  shall 
be  attached  to  such  land  and  shall  be  transferable  only  with 
the  land  and  upon  the  presentation  of  a  conveyance  thereof 
from  the  former  holder,  and  that  such  stockholders  shall 
have  the  first  right  to  the  water,  cannot  be  said  to  be  unrea- 
sonable. If  not,  the  articles  and  by-laws  made  in  pursuance  of 
and  to  carry  into  effect  such  agreement  are  not  unreason- 
able.   On  the  contrary,  it  is  founded  on  prudence  and  reason, 
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designed,  as  it  would  obviously  be,  to  keep  the  control  of  the 
distributing  company  in  the  hands  of  those  entitled  to  tho 
use  of  the  water.  The  beneficial  effects  in  this  case  are  shown 
by  the  fact  that  the  Water  Company  has  kept  the  rates  down 
to  the  sum  required  to  provide  for  expenses  of  distribution 
and  maintenance,  and  has  not  attempted  to  make  profits  in 
any  other  manner. 

That  it  is  not  contrary  to  the  general  policy  of  the  law  is 
shown  by  the  amendment  of  1895  to  section  324  of  the  Civil 
Code,  providing,  in  substance,  that  a  corporation  organized 
to  sell  or  distribute  water  for  irrigation  or  domestic  use  may 
declare  in  its  by-laws  that  the  water  shall  be  distributed  only 
to  stockholders,  that  the  stock  shall  be  appurtenant  to  the 
land  described  in  the  certificate,  shall  only  be  transferred 
with  such  land,  and  shall  pass  with  a  conveyance  thereof,  a 
plan  not  essentially  different  from  that  adopted  by  the  in- 
corporators of  the  Riverside  Water  Company.  It  does  not 
violate  the  provision  of  section  324  that  shares  of  stock 
"may  be  transferred  by  indorsement '*  and  "delivery  of  the 
certificate."  This  language  does  not  forbid  the  making  of 
agreements  to  transfer,  nor  the  making  of  contracts,  good 
between  the  parties,  that  a  certificate  shall  pass  with  the 
transfer  of  certain  other  property.  Corporate  stock  would 
be  transferable  without  such  provision.  (Civ.  Code,  sec. 
1044.)  The  provision  merely  prescribes  a  mode  by  which 
the  transfer  may  be  made.  It  does  not  prohibit  a  transfer 
by  other  methods,  nor  declare  that  when  made  in  another 
manner  a  transfer  may  not  be  enforced  by  the  party  entitled 
to  the  shares.  Specific  performance  lies  in  such  cases. 
{Feckkeimer  v.  National  Exch.  Bank,  79  Va.  83 ;  New  Eng- 
land T.  Co.  V.  Abhott,  162  Mass.  152,  [27  L.  R.  A.  271,  38 
N.  E.  432].)  The  articles  and  by-laws  of  this  company  do 
purport  to  prevent  a  lawful  transfer,  except  with  the  land, 
without  the  consent  of  the  corporation.  But  the  agreement 
not  to  transfer  the  stock  except  with  the  land  is  voluntarily 
made  by  the  person  taking  the  stock.  As  it  is  not  unreason- 
able or  immoral,  nor  expressly  forbidden,  it  is  a  contract 
which  a  person  may  lawfully  make  concerning  his  property 
and  which  may  be  enforced  against  him. 

3.  The  articles,  by-laws,  and  certificate  constitute  the  evi- 
dence of  the  contract  between  the  parties.  Taken  together 
they  are,  in  effect,  an  agreement  between  the  stockholder' 
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and  the  company  that  the  stock  shall  be  transferable  only 
with  the  land  and,  conversely,  that  a  transfer  of  the  land 
shall  pass  to  the  grantee  thereof  the  right  to  the  stock, — ^that 
is,  the  equitable  title  thereto.  Respondent  admits  that  it  was 
an  agreement  on  the  part  of  the  stockholder  that  the  stock 
should  be  transferable  only  with  the  land.  Its  language  to 
that  effect  is  too  dear  for  dispute.  This  being  so,  it  must 
follow  either  that  a  transfer  of  the  land  carries  the  equitable 
title  to  the  stock,  or  that  the  ownership  thereof  will  forever 
remain  in  the  original  holder  of  the  certificate,  which  seems 
absurd.  But  the  agreement  went  further,  and  provided  that 
the  stock  should  be  ''attached"  to  the  land.  It  is  not  pro- 
vided that  it  shall  be  detached  by  a  sale  of  the  land.  The 
plain  intent  is  that  it  shall  remain  attached  and  that  the  owner- 
ship thereof  shall  follow  the  ownership  of  the  land  to  which 
the  water  must  be  furnished.  If  it  is  to  remain  attached  after 
the  land  is  conveyed,  it  must  pajss  with  the  land.  This  is  the 
natural  effect  and  the  clear  meaning  of  the  provision.  It  is  a 
contract  made  by  the  land  owner  for  the  benefit  of  the  com- 
pany, the  other  stockholders,  and  also  of  the  grantee  of  the 
land.  The  grantee  becomes  the  owner  of  the  equitable  title 
to  the  stock,  and  he  may  enforce  the  contract  made  for  his 
benefit.     (Civ.  Code;  sec.  1559.) 

The  distribution  of  the  shares,  issued  to  Mrs.  Jarvis,  to  her 
husband  upon  the  settlement  of  her  estate  gave  him  no  right 
additional  to  those  she  possessed  therein.  The  obligation  may 
be  enforced  against  him  as  to  all  the  shares. 

After  the  Water  Company  had  acquired  the  water,  canals, 
and  works  of  the  canal  company,  it  also  acquired  another  water 
supply  and  system  of  pipes  installed  to  furnish  water  for 
domestic  uses  to  the  inhabitants  of  the  city  of  Riverside.  It 
has  ever  since  operated  said  domestic  system,  furnishing  water 
therefrom  to  all  persons  without  regard  to  their  ownership  of 
land  or  stock.  The  court  found  these  facts,  as  we  suppose,  in 
support  of  its  theory  of  the  case  that  if  the  Water  Company 
was  engaged  in  public  servdoe  of  water,  the  land  could  not  be 
attached  to  its  stock.  The  two  water  systems  were  wholly 
separate  and  distinct,  and  the  water  furnished  for  domestic 
use  was  obtained  from  a  source  not  acquired  from  the  Canal 
Company.  A  water  company  may  lawfully  carry  on  at  the 
same  time  two  or  more  separate  and  distinct  systems  of  public 
service  in  different  places,  or  for  different  uses  in  the  same 
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territory.  The  fact  that  this  company  was  also  engaged  in 
the  public  service  of  selling  and  distributing  water  for  domes- 
tic use  in  Kiverside  does  not  aflfect  the  reciprocal  rights  and 
obligations  of  the  stockholders  and  the  company  with  regard 
to  the  stock  issued  in  pursuance  of  the  articles  and  by-laws. 
The  finding  is  immaterial  to  the  case. 

The  finding  that  the  Water  Company  had  allowed  persons 
to  vote  as  stockholders  and  to  act  as  directors  who  did  not  own 
stock  attached  to  land  owned  by  them  is  not  sustained  except 
by  evidence  to  the  effect  that  in  some  instances  where  the  land 
was  conveyed  the  stock  was  not  at  once  brought  in  by  the  par- 
ties for  transfer  to  the  grantee,  and  in  the  meantime  the  origi- 
nal stockholder  appeared  on  the  books  to  own  the  stock  and 
was  permitted  to  vote  the  same,  no  objection  being  made  by 
the  grantee.  These  facts  are  also  of  no  importance  to  the 
questions  decided. 

For  the  reasons  we  have  given  we  are  of  the  opinion  that  the 
court  below  erred  in  holding  that  the  certificates  of  stock  were 
held  by  Jarvis  free  of  any  claims  of  the  plaintiff.  It  is  un- 
necessary to  declare  that  the  certificates  are  appurtenant  to 
the  parcels  of  land  described.  It  is  suflScient  for  the  plain- 
tiff's purpose  that  the  conveyance  of  the  land,  either  directly 
or  upon  foreclosure,  creates  an  implied  contract  by  the 
grantor,  or  former  owner,  to  yield  up  the  certificate  to  the 
grantee,  and  that  plaintiff  is  entitled  to  enforce  such  agree- 
ment and  have  the  certificates  transferred  on  the  books  of  the 
company. 

The  judgment  and  order  are  reversed. 

Lorigan,  J.,  Melvin,  J.,  Sloss,  J.,  Henshaw,  J.,  Lawlor,  J., 
and  AngeUotti,  C.  J.,  concurred. 
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[L.  A.  No.  BSSl.    Department  One. — January  30,  1917.] 

EUCALYPTUS  GROWERS  ASSOCIATION  (a  Corpora- 
tion), Respondent,  v.  ORANGE  COUNTY  NURSERY 
AND  LAND  COMPANY  (a  Corporation),  Appellant. 

EUCALYPTUS  GROWERS  ASSOCIATION  (a  Corpora- 
tion), Respondent,  v.  ORANGE  COUNTY  NURSERY 
AND  LAND  COMPANY  (a  Corporation),  and  AMERI- 
CAN SURETY  COMPANY  OP  NEW  YORK  (a  Cor- 
poration), Appellants. 

Contract — Action  roB  Breach — Apfirmativb  Defense — ^Excuse  for 
Nonperformance  —  Pleading. — In  an  action  for  the  breach  of  a 
contract,  matters  which  fall  within  the  category  of  excuses  for  non- 
performance and  which  are  not  apparent  on  the  face  of  the  contract, 
nor  embraced  within  the  facts  alleged  in  the  complaint,  are  matters 
of  defense,  and,  to  be  available  to  the  defendants,  mast  be  set  up  in 
the  answer,  and  where  they  are  not,  they  cannot  be  advanced  in  sup- 
port of  an  appeal,  pr  as  a  reason  why  a  new  trial  should  not  have 
been  granted. 

L). — Contract  to  Plant  Eucalyptus  Trees — ^Misrepresentation  not 
Inducing  Execution  of  Contract  —  Proper  Granting  of  New 
Trial. — In  an  action  for  the  breach  of  a  contract  to  plant,  irrigate, 
cultivate,  and  care  for  eucalyptus  trees,  and  guaranteeing  that  at  the 
end  of  a  certain  period  there  should  be  a  certain  number  of  trees 
standing  in  good  condition  on  the  land,  it  is  proper  to  grant  a  new 
trial  upon  the  ground  that  the  evidence  did  not  show  that  certain 
misrepresentations  concerning  absence  of  alkali  from  the  land, 
alleged  to  have  been  made  by  plaintiff,  were  made  to  induce  the 
execution  of  the  contract. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  trial.  Fred  V.  Wood,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Williams,  Qoudge  &  Chandler,  for  Appellants. 

Jones  &  Evans,  and  Earl  T.  Miller,  for  Respondent. 

SHAW,  J. — The  two  actions  above  entitled  relate  to  the 
same  contract  and  the  same  co^trovers7.    With  the  consent 
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of  the  parties  and  by  order  of  the  court,  they  were  consoli- 
dated for  the  purposes  of  trial,  findings,  and  judgment.  The 
judgment  being  for  the  defendants,  the  plaintiff  moved  for 
a  new  trial.  The  motion  was  granted  and  the  defendants 
appeal  from  the  order. 

The  object  of  the  action  was  to  recover  damages  alleged  to 
have  been  caused  to  plaintiff  by  the  failure  of  the  defendant, 
Orange  County  Nursery  and  Land  Company,  to  perform  a 
contract  with  the  plaintiff  whereby  it  agreed  to  plant,  ir- 
rigate, and  cultivate  eucalyptus  trees  in  parcels  of  not  less 
than  eighty  acres  at  one  time,  on  a  certain  tract  of  land 
belonging  to  the  defendant.  The  American  Surety  Com- 
pany is  made  a  party  defendant  to  the  second  action  solely 
for  the  reason  that  it  became  surety  for  the  Nursery  Com- 
pany on  a  bond  in  the  sum  of  nine  thousand  five  hundred 
dollars,  executed  by  it  to  the  plaintiff  for  the  faithful  per- 
formance of  the  contract.  Otherwise  the  two  actions  are 
based  on  the  same  facts. 

The  contract  sued  on  provided  that  the  Nursery  Company 
should  plant  five  hundred  and  fifty  thousand  eucalyptus 
trees,  at  least  six  inches  in  height,  on  section  17,  township 
29  south,  range  25  east,  in  Kern  County,  the  same  to  be 
planted  in  parcels  of  not  less  than  eighty  acres  each,  one  par- 
cel to  be  completely  planted  before  another  was  begun,  to 
irrigate,  cultivate,  and  care  for  such  trees  for  one  year  from 
the  time  of  planting,  the  irrigation  to  include  the  running 
of  the  water  through  the  main  and  lateral  ditches  to  be  made 
by  the  plaintiff  on  the  land,  from  the  pumping  plants  to  be 
installed  thereon  by  the  plaintiff,  and  that  the  Nursery 
Company  would  guarantee  that  there  should  be  standing  in 
good  condition  on  the  land  so  planted,  at  the  end  of  one  year 
from  the  planting  thereof,  an  average  of  at  least  817  trees 
per  acre. 

The  plaintiff  thereby  agreed  to  install  the  necessary  pump- 
ing plants  and  machinery  and  dig  the  main  and  lateral 
ditches  required  for  the  irrigation  of  the  trees,  to  plow  the 
land,  to  level  it  so  far  as  was  necessary  to  render  it  prac- 
tically irrigable  from  such  main  and  lateral  ditches,  and  to 
pay  the  Nursery  Company  at  the  rate  of  $30  per  acre  for 
each  acre  so  planted  and  cultivated,  for  the  planting  and 
care  thereof  for  said  year. 
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The  complaint  alleged  that  the  Nursery  Company  planted 
the  trees  on  only  160  acres  of  said  tract,  that  it  then  aban- 
doned the  contract  and  refused  further  performance,  that  it 
failed  properly  to  care  for  or  cultivate  the  trees  planted,  or 
to  have  standing  and  in  good  condition  at  the  end  of  the  year 
817  trees  per  acre  thereon,  that  not  more  than  thirty  acres 
had  as  many  as  300  trees  to  the  acre  remaining  alive,  that 
when  so  abandoned  the  land  was  worth  less  than  if  no  trees 
had  been  planted  thereon,  and  that  the  plaintiff  was  dam- 
aged in  the  sum  of  nineteen  thousand,  two  hundred  dollars, 
besides  certain  moneys  expended,  by  reason  of  the  failure 
of  said  Nursery  Company  to  fulfill  said  contract. 

The  answer  admits  the  execution  of  the  contract  and  the 
planting  of  the  trees  on  160  acres  of  the  land,  but  denies 
the  want  of  care  on  the  part  of  the  Nursery  Company  in  the 
cultivation  or  irrigation  thereof,  and  the  other  allegations 
as  to  its  failure  to  perform  and  as  to  damages.  As  an 
affirmative  defense  it  alleges  that  at  the  time  the  contract 
was  made,  and  ever  since,  the  640-acre  tract  of  land  was  so 
impregnated  with  alkali  that  it  was  unfit  for  the  culture  and 
raising  of  eucalyptus  trees,  that  plaintiff  then  well  knew 
said  fact  but  concealed  the  same  from  said  defendants  and 
represented  to  said  Nursery  Company  that  a  thorough  ex- 
pert examination  of  the  soil  had  been  procured  by  plaintiff 
and  that  the  same  was  suitable  and  fit  for  the  raising  and 
culture  of  eucalyptus  trees ;  that  after  the  Nursery  Company 
began  the  irrigation  of  the  trees  so  planted,  and  about  Sep- 
tember 1,  1909,  the  alkali  in  the  soil  killed  the  trees,  and  that 
this  rendered  the  further  planting  of  trees  in  said  soil  use- 


The  court  found  that  prior  to  the  execution  of  the  contract 
the  plaintiff,  to  induce  the  Nursery  Company  to  execute  the 
same,  stated  to  said  Nursery  Company  that  said  plaintiff 
''had  had  said  land  examined  for  alkali;  that  it  was  suitable 
for  eucalyptus  trees,  and  did  not  contain  alkali  in  sufficient 
quantities  to  affect  such  trees";  that  both  parties  in  good 
faith  believed  that  said  land  was  suitable  for  such  trees  and 
did  not  contain  sufficient  alkali  to  affect  them,  and  they  both 
acted  on  that  belief;  that  in  fact  plaintiff  had  obtained  no 
analysis  of  the  soil,  and  had  no  information  sufficient  to  war- 
rant it  in  making  said  statements  to  the  Nursery  Company; 
that  the  land  was  so  fuUy  impregnated  with  alkali  that  it 
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was  impossible  to  grow  eucalyptus  trees  thereon  as  required 
of  the  Nursery  Company  by  the  contract. 

These  findings  tend  to  establish  the  defense  that  the  con- 
tract had  been  procured  by  fraud  on  the  part  of  the  plaintiff. 
It  may  here  be  observed  that  the  answer  does  not  allege  that 
the  defendants  believed  these  representations  to  be  true,  nor 
that  they  relied  on  them  in  executing  the  contract,  and  there 
is  doubt  if  the  fraud  is  well  pleaded.  In  an  opinion  included 
in  the  transcript  the  court  below  stated  that  the  new  trial 
was  granted  on  the  ground  that  the  evidence  did  not  show 
that  the  above-quoted  misrepresentation  was  made  to  induce 
execution  of  the  contract.  The  defendants,  as  we  understand 
their  brief,  concede  that  the  statement  in  question  was  not 
made  until  after  the  contract  was  made  and,  hence,  that  it 
did  not  induce  its  execution,  and  that  the  finding  that  it  was 
made  for  that  purpose  is  not  sustained  by  the  evidence. 

This  would  support  the  order  granting  the  new  trial,  un- 
less, as  defendants  contend,  there  are  other  facts  found  which 
are  supported  by  the  evidence,  upon  which  the  judgment  in 
their  favor  may  rest,  without  aid  from  the  finding  as  to 
fraud. 

Giving  the  findings  a  liberal  interpretation  in  favor  of  the 
defendants,  these  facts  are  as  follows:  Both  parties,  when 
they  executed  the  contract,  believed  that  the  soil  was  suitable 
for  eucalyptus  trees  and  they  knew  nothing  to  the  contrary. 
The  contract  was  made  by  both  parties  on  the  faith  of  the 
assumed  fact  that  eucalyptus  trees  would  grow  well  on  the 
land,  if  planted,  irrigated,  and  cared  for  after  the  usual 
manner  of  good  husbandry.  In  fact,  it  was  so  full  of  alkali 
that  such  trees  would  not  grow  thereon,  unless  the  alkali 
were  eliminated  from  the  soil.  This  could  not  be  done  except 
by  grading  the  surface  and  then  flooding  it  with  a  large  body 
of  water  so  as  to  dissolve  the  alkali  and  then  to  carry  it  away 
by  allowing  the  water  to  run  off.  Under  the  terms  of  the 
contract,  interpreted  by  the  aid  of  surrounding  circumstances 
and  the  subsequent  conduct  of  the  parties  with  reference  to 
it,  the  plaintiff  was  to  furnish  pumping  plants,  including 
the  wells,  of  capacity  sufficient  to  obtain  the  water  that  would 
be  required  to  enable  the  Nursery  Company  to  carry  out 
the  contract.  Plaintiff  was  also  to  do  the  leveling  of  the 
land  necessary  for  that  purpose.  It  did  not  level  or  grade 
the  land  so  that  it  could  be  flooded  to  dissolve  the  alkali^  nor 
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did  it  install  pumping  plants  that  would  supply  the  water  to 
do  the  flooding.  The  water  the  pumps  would  raise  was 
barely  enough  to  moisten  the  soil  of  the  160  acres  that  was 
planted.  With  the  means  at  hand,  including  everything  that 
was  to  be  done  by  the  defendants,  and  without  the  other 
things  aforesaid  to  be  done  and  furnished  by  plaintiff,  but 
which  it  did  not  do  or  famish,  it  was  impossible  to  grow 
eucalyptus  trees  on  the  land  and  have  them  standing  in  good 
condition  at  one  year  from  the  planting,  or  at  all. 

The  defendants  cite  no  authorities,  nor  do  they  dearly 
state  their  position.  Apparently,  as  we  surmise,  they  rely 
on  one  or  more  of  three  propositions:  1.  That  where  one 
party  to  a  contract,  by  the  failure  to  perform  his  part 
thereof,  renders  the  subsequent  performance  by  the  second 
party  impossible,  the  second  party  is  excused  from  further 
performance  and  is  not  liable  in  damages  for  any  breach  on 
his  part  thus  brought  about.  (Civ.  Code,  sec.  1511;  Oriffith 
V.  Happersherger,  86  Cal.  605,  613,  [25  Pac.  137,  487] ; 
Houghton  v.  Steele,  58  Cal.  421,  425 ;  Antonelle  v.  Kennedy 
etc.  Lumber  Co.,  140  Cal.  309,  [73  Pac.  966];  Tuohy  v. 
Moore,  133  Cal.  523,  [65  Pac.  1107].)  2.  Where  parties 
contract  with  respect  to  a  subject  matter,  upon  the  assump- 
tion that  it  exists  and  is  of  the  character  necessary  to  the 
doing  of  the  things  agreed  to  be  done  upon  it,  and  it  turns 
out  that  it  does  not  exist  at  all,  or  that  it  has  not  the  qualities 
supposed  and  necessary,  so  that  the  doing  of  the  thing  con- 
tracted for  is,  in  the  real  state  of  the  case,  impossible,  neither 
party  is  bound  to  its  performance.  Thus,  in  Clifford  v. 
Watts,  L.  B.  5  Com.  P.  585,  the  defendant  had  leased  plain- 
tiff's land,  believed  to  contain  pipe-clay,  and  had  agreed  to 
dig  annually  therefrom  one  thousand  tons  of  pipe-day.  To 
a  suit  for  the  royalties  upon  the  day  which  defendant  had 
agreed,  but  failed,  to  dig,  the  defendant  pleaded  that  it  was 
impossible  to  do  so,  for  that  the  land  did  not  contain  so 
much,  and  that  this  was  not  known  to  him  at  the  time  of 
contracting.  This  was  held  to  be  a  good  defense.  Willis,  J., 
said:  *'I  am  not  prepared  to  say  that  there  may  not  be  cases 
in  which  a  man  may  have  contracted  to  do  something  which 
in  the  present  state  of  scientific  knowledge  may  be  wholly 
impossible,  and  yet  he  may  have  so  contracted  as  to  warrant 
the  possibility  of  its  performance  by  means  of  some  new  dis- 
covery, or  be  liable  in  damages  for  the  nonperformance!  and 
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cannot  set  up  the  defense  that  the  thing  was  impossible. 
But,  before  we  arrive  at  such  a  conclusion,  we  must  be  satis- 
fied, if  no  other  reasonable  construction  suggests  itself,  that 
the  party  really  did  intend  to  warrant  that  to  be  possible 
which  was  impossible."  And  Brett,  J.,  said:  ''Here  both 
parties  might  well  have  supposed  that  there  was  clay  under 
the  land.  They  agree  on  the  assumption  that  it  is  there,  and 
the  covenant  is  applicable  only  if  there  be  clay;  it  does  not 
amount  to  a  warranty  on  the  part  of  the  grantee  that  there 
was  clay,  or  to  an  engagement  to  pay  the  royalty  although 
it  should  turn  out  that  there  was  none."  (See,  also.  Mineral 
etc.  Co.  V.  Howard,  172  Cal.  289,  291,  [L.  R.  A.  1916F,  1, 
156  Pac.  458] ;  Nordyke  v.  Kehlor,  155  Mo.  643,  [78  Am.  St. 
Rep.  600,  56  S.  W.  287] ;  Stewart  v.  Stone,  127  N.  Y.  507, 
[14  L.  R.  A.  215,  28  N.  E.  595] ;  Dexter  v.  Norton,  47  N.  Y. 
65,  [7  Am.  Rep.  415].)  3.  That  the  contract  and  guaranty 
was  executed  in  consequence  of  a  mistake  as  to  the  quality 
of  the  soil,  either  a  mutual  mistake  or  a  mistake  of  the 
Nursery  Company  which  was  known  or  suspected  at  the  time 
by  the  plaintiff.     (Civ.  Code,  sees.  1577,  3399.) 

These  propositions  do  not  aid  the  defendants  as  the  case 
now  stands.  Assuming  them  to  be  sound  in  law,  which  we 
need  not  decide,  they  fall  within  the  category  of  excuses  for 
nonperformance,  and  they  are  excuses  not  apparent  on  the 
face  of  the  contract,  nor  embraced  within  the  facts  alleged 
in  the  complaint.  They  are,  therefore,  matters  of  defense, 
and  to  be  available  to  the  defendants  they  must  be  set  up  in 
the  answer.  The  answers  contain  no  allegations  of  the  facts 
necessary  to  support  either  of  these  propositions.  It  follows 
that  they  cannot  be  advanced  in  support  of  this  appeal,  or 
as  reasons  why  a  new  trial  should  not  have  been  granted. 
The  court  below  was  correct  in  granting  the  new  trial  because 
of  the  failure  to  prove  the  only  matter  of  defense  which  the 
defendants  had  attempted  to  plead. 

.  Before  proceeding  with  the  new  trial  the  defendants  should 
have  leave  to  amend  their  answers  as  they  may  be  advised. 

The  order  granting  a  new  trial  is  affirmed. 

Sloss,  J.,  and  Lawlor^  J.^  concurred. 
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[S.  p.  No.  7850.    In  Bank-^January  31,  1917.] 

JANE  ELLEN  LEWIS,  a  Minor,  by  RUTH  A.  LEWIS, 
Her  Guardian  ad  Litem,  Respondent,  y.  JOHN  B. 
LEWIS,  AppeUant. 

Parent  and  Chuj)— Diyobce — ^M odifioation  of  Decbxi  to  P&ovidx  fob 
Support  of  CHm>. — ^Under  the  express  provisions  of  section  138  of 
the  Civil  Code,  the  court  which  has  granted  a  divorce  has  power  to 
modify  its  judgment  at  any  time  during  the  minority  of  children  of 
the  marriage,  by  providing  for  the  custody,  education,  and  support 
of  such  children,  even  though  the  judgment  may  have  contained  no 
provision  on  the  subject.  No  reservation  in  the  decree  itself  is 
necessary  to  the  exercise  of  this  power. 

Id. — Custody  of  Ghjld  Awarded  to  Mother — ^Liabiijtt  of  Father  for 
Support — Degree  must  Provide  for. — Under  the  provisions  of  the 
Civil  Code,  when  there  has  been  a  decree  of  divorce,  and  such  decree 
vests  the  custody  of  the  minor  children  in  the  mother,  the  father  is 
under  no  obligation  to  provide  for  such  children  any  support  or  edu- 
cation beyond  that  which  may  be  directed  by  the  court  which  has 
granted  the  divorce,  either  in  its  decree  or  by  subsequent  modification. 

Jb. — ^Modification  of  Decree  During  Minority  of  Children. — The  rule 
that  no  liability  to  support  a  child  attaches  to  a  parent  who  has 
been  deprived  of  its  custody  and  charge  does  not  mean  that  the 
natural  duty  of  a  father  to  provide  for  his  minor  child  is  finally  and 
absolutely  terminated  by  an  award  of  the  custody  of  the  child  to 
the  mother.  Where  such  an  award  is  made  by  a  decree  of  divorce, 
or  in  an  action  for  custody  of  children  without  divorce,  the  court 
may  provide,  at  any  time  during  the  minority  of  the  children,  for 
their  support  and  education  by  the  father,  who  is  deprived  of  their 
custody. 

Id. — Obuoation  of  Father  must  be  Enforced  in  Divorce  Action. — 
The  obligation  of  the  father  so  deprived  of  the  custody  of  the  child, 
under  a  divorce  decree  which  made  no  provision  for  its  support,  is 
one  to  be  enforced  by  the  court  which  granted  the  divorce,  and  in 
the  divorce  action  itself.  A  separate  action  by  the  child  against  the 
father  to  compel  him  to  furnish  support  and  education  will  not  lie. 

lb* — Agreement  of  Mother  cannot  Limit  Obligatipn  of  Father. — ^A 
eontract  entered  into  by  the  parents  of  the  child,  pending  the  action 
for  divorce,  whereby  the  mother  undertook  to  limit  the  obligation  of 
the  father  with  respect  to  the  support  of  the  child,  does  not  bar  the 
right  of  the  child  to  have  an  order  for  proper  support. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  E.  Richardii, 
Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Herbert  Choynski,  and  James  Raleigh  Eelly,  for  Appel- 
lant 

C.  W.  Eastin,  for  Respondent 

SLOSS,  J. — ^The  plaintiff  is  the  minor  daughter  of  the  de- 
fendant John  B.  Lewis.  Appearing  by  guardian,  she 
brought  this  action  to  compel  her  father  to  contribute  toward 
her  support  and  education  during  her  minority.  Judgment 
was  given,  requiring  the  defendant  to  pay  to  the  plaintiff, 
until  the  further  order  of  the  court,  the  sum  of  $15  per 
month,  and  also  to  pay  $50  as  counsel  fees.  The  defendant 
appeals  from  the  judgment.  The  record  for  review  consists 
of  the  judgment-roll  alone. 

The  plaintiff  is  the  issue  of  a  marriage  between  John  B. 
Lewis  and  Ruth  A.  Lewis.  On  July  3,  1911,  Ruth  A.  Lewis 
obtained  a  final  decree  of  divorce  from  the  appellant  herein. 
The  decree  awarded  the  ''permanent  and  exclusive"  custody 
and  control  of  Jane  Ellen  Lewis,  the  plaintiff  in  this  action, 
to  the  wife,  Ruth  A.  Lewis.  Prior  to  the  making  of  the  de- 
cree, the  parties  to  the  divorce  suit  had  entered  into  an  agree- 
ment which  provided,  among  other  things,  that  the  wife 
should  have  the  custody  and  control  of  the  minor  child,  and 
that  the  husband  should  pay  to  the  wife  for  the  maintenance 
and  support  of  herself  and  said  minor  child  the  sum  of 
$1,050,  in  installments  of  $50  per  month  for  five  months,  and 
$40  per  month  thereafter  until  the  whole  was  paid.  The 
wife  waived  all  other  claims  against  the  husband  or  his  estate. 
These  payments  had  been  made  in  full  before  the  commence- 
ment of  the  present  action.  It  is  alleged  and  found  that  the 
plaintiff  is  without  means,  is  unable  by  reason  of  her  tender 
age  to  maintain,  support,  or  educate  herself,  that  her  mother 
has  not  sufficient  means  or  earning  ability  to  enable  her  to 
adequately  provide  for  the  plaintiff,  and  that  the  defendant 
is  well  able  to  provide  for  her.  The  findings  declare  that  in 
the  judgment  of  divorce  the  court  reserved  to  itself  no  au- 
thority to  modify  the  terms  of  said  judgment,  and  that*  said 
court  "has  now  no  jurisdiction  to  alter,  modify,  or  vary  the 
final  judgment  therein  so  as  to  make  any  other,  further,  or 
OLxxrv  0»1.— 28 
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future  provision  for  the  maintenance,  support,  or  education 
of  the  minor  plaintiff  herein  in  said  action.*' 

The  conclusion  embodied  in  the  language  just  quoted  is 
not,  as  a  matter  of  law,  to  be  sustained.  Since  the  decision  in 
Harlan  v.  Harlan,  154  Cal.  341,  [98  Pac.  32],  there  can  be 
no  doubt  of  the  power  of  the  court  which  has  granted  a 
divorce  to  modify  its  judgment,  at  any  time  during  the 
minority  of  children  of  the  marriage,  by  providing  for  the 
custody,  education,  and  support  of  such  children,  even 
though  the  judgment  may  have  contained  no  provision  on  the 
subject.  No  reservation  in  the  decree  itself  is  necessary  to 
the  exercise  of  this  power.  The  authority  of  the  court  rests 
upon  the  express  provisions  of  section  138  of  the  Civil  Code, 
and  was  ample  even  before  the  amendment  of  1905  to  that 
section.     (Harlan  v.  Harlan,  154  Cal.  341,  [98  Pac.  32].) 

Section  196  of  the  Civil  Code  provides  that  "the  parent  en- 
titled to  the  custody  of  a  child  must  give  him  support  and 
education  suitable  to  his  circumstances.  ..."  Section  203 
of  the  same  code  declares  that  '*the  abuse  of  parental  au- 
thority is  the  subject  of  judicial  cognizance  in  a  civil  action 
brought  by  the  child,  or  by  its  relative  within  the  third  de- 
gree, or  by  the  supervisors  of  the  county  where  the  child 
resides ;  and  when  the  abuse  is  established,  the  child  may  be 
freed  from  the  dominion  of  the  parent,  and  the  duty  of  sup- 
port and  education  enforced."  Section  206  states  that  "it 
is  the  duty  of  the  father,  the  mother,  and  the  children  of  any 
poor  person  who  is  unable  to  maintain  himself  by  work,  to 
maintain  such  person  to  the  extent  of  their  ability.  ..." 
These  are  the  sections  upon  which  both  parties  have  put  the 
main  stress  of  their  argument,  and  it  will  not  be  necessary, 
for  present  purposes,  to  refer  specifically  to  the  many  other 
sections  of  the  Civil  Code  dealing  with  the  subject  of  custody 
and  support  of  children. 

Under  familiar  rules  of  construction,  the  various  statutory 
provisions  are  to  be  read  together,  and  effect  must  be  given  to 
each,  so  far  as  this  may  fairly  be  done.  Section  203  provides 
a  remedy  for  parental  abuse  and  for  enforcing  the  duty  of 
support  and  education.  It  does  not,  however,  define  the  na- 
ture" and  extent  of  the  duty  thus  to  be  enforced.  Section  206 
does  declare  or  establish  a  duty  or  obligation.  This  duty 
runs  in  favor  of  adult  children  {Paxton  v.  Paxton,  150  Cal. 
I  667,  [89  Pac.  1083]),  but  it  may  well  be  questioned  whether 
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the  provision  is  intended  to  declare  the  duties  of  parents  to 
their  minor  children.  On  the  other  hand,  sections  203  and 
196  are  clearly  limited  in  their  application  to  minor  children, 
as  are  numerous  other  sections  like  136,  137,  138,  139,  199, 
and  207,  all  of  which  use  the  word  ''child"  or  ''children" 
without  the  qualifying  adjective  "minor."  (See  Anderson 
V.  Anderson,  124  Cal.  48,  [71  Am.  St.  Rep.  17,  66  Pac.  630, 
57  Pac.  81].)  But  it  is  not  important  to  decide  here  whether 
the  obligation  defined  in  section  206  is  one  owing  to  minor 
children.  As  a  general  proposition,  no  one  would  doubt  that 
parents  are  under  an  obligation  to  support  their  minor 
children.  This  duty  rests  on  fundamental  natural  laws  anJ 
has  always  been  recognized  by  the  courts  in  the  absence  of 
any  statute  declaring  it.  Even  if  section  206  be  taken  as 
covering  the  case  of  minor  children,  its  general  terms  are 
modified  and  controlled  by  the  more  specific  provisions  of 
section  196.  And  section  196,  in  its  turn,  is  limited  by  the 
provisions  of  sections  137,  138,  and  199,  under  which  the 
court  may  give  the  custody  of  minor  children  to  one  of  the 
spouses,  and  impose  the  burden  of  support  on  the  other. 

Interpreting  and  applying  the  several  provisions  of  the 
code,  the  decisions  of  this  court  are  clear  to  the  effect  that 
when  there  has  been  a  decree  of  divorce,  and  such  decree 
vests  the  custody  of  the  minor  children  in  the  mother,  the 
father  is  under  no  obligation  to  provide  for  such  children 
any  support  or  education  beyond  that  which  may  be  directed 
by  the  court  which  has  granted  the  divorce,  either  in  its  de- 
cree or  by  subsequent  modification.  In  Ex  parte  Miller,  109 
Cal.  643,  648,  [42  Pac.  428],  Temple,  J.,  in  a  concurring 
opinion,  used  this  language:  "When  a  parent  is  deprived  of 
the  custody  of  his  child,  and,  therefore,  of  the  right  to  its 
services  and  earnings  .  .  .  ,  he  is  no  longer  liable  for  its  sup- 
port and  education.  This  is  true  as  a  general  proposition  of 
law,  and  it  is  recognized  by  our  code.  Section  196  of  the 
Civil  Code  provides  that  a  parent  entitled  to  the  custody  of  a 
child  must  give  him  support  and  education  suitable  to  his 
circumstances,  plainly  implying  that  the  parent  does  not  owe 
that  duty  to  a  child  when  he  is  not  entitled  to  its  custody." 
In  Self  ridge  v.  Paxton,  145  Cal.  713,  716,  [79  Pac.  425],  the 
court  quotes  sections  196  and  207  of  the  Civil  Code,  and  says : 
"By  these  sections  the  duty  to  support  a  child,  and  the  lia- 
bility to  the  third  person  for  necessaries  furnished  it,  are 


Digitized  by 


Google 


340  liBSwis  V.  Lewis.  [174  Cal. 

clearly  confined  to  a  parent  'entitled  to  the  custody/  of  the 
child,  and  having  it  *  under  his  charge';  and  no  such  liability 
attaches  to  a  parent  who  has  been  deprived  of  such  custody 
and  charge." 

This  does  not  mean  that  the  natural  duty  of  a  father  to 
provide  for  his  minor  child  is,  under  our  law,  finally  and 
absolutely  terminated  by  an  award  of  the  custody  of  the 
child  to  the  mother.  Where  such  an  award  is  made  by  a  de- 
cree of  divorce,  or  in  an  action  for  custody  of  children  with- 
out divorce  (Civ.  Code,  sec.  199),  the  court  may,  as  we  have 
already  pointed  out,  provide  at  any  time  during  the  minority 
of  the  children  for  their  support  and  education  by  the  father, 
who  is  deprived  of  their  custody.  That  is  what  was  meant, 
and  all  that  was  meant,  by  the  statement  in  the  opinion  in 
Harlan  v.  Harlan,  154  Cal.  341,  [98  Pac.  32],  that  a  decree 
of  divorce  *'does  not  destroy  the  obligation  of  either  parent 
toward  the  children."  The  obligation  referred  to  is  one  to 
be  enforced  by  the  court  which  granted  the  divorce,  and  in 
the  divorce  action  itself.  In  the  absence  of  any  order  for  the 
support  and  education  of  the  children  in  the  action  for 
divorce,  or  for  maintenance  or  control  of  children  without 
divorce  (sections  137,  199),  the  rule  declared  by  section  196 
remains,  i.  e.,  that  the  obligation  to  support  the  child  rests 
only  upon  the  parent  entitled  to  its  custody. 

The  distinction  which  we  have  indicated  is  well  illustrated 
by  two  criminal  cases  recently  decided  in  this  court.  In  each 
the  defendant  had  been  charged,  under  section  270  of  the 
Penal  Code,  with  willfully  omitting  to  furnish  his  minor 
child  with  necessary  food,  dothing,  etc.  In  People  v.  ScMott, 
162  Cal.  347,  [122  Pac.  846],  the  custody  of  the  child  had 
been  awarded  to  its  mother  by  a  decree  in  which  she  was 
granted  a  divorce  from  the  defendant.  The  decree  required 
the  defendant  to  pay  to  his  wife  $50  per  month  for  the  sup- 
port of  herself  and  the  child,  and  these  payments  the  de- 
fendant had  not  made.  The  holding  was  that  the  decree  of 
divorce  imposed  upon  the  defendant  the  obligation  of  sup- 
porting the  child,  although  he  had  been  deprived  of  its  cus- 
tody, and  that  his  willful  failure  to  comply  with  this  obliga- 
tion justified  his  conviction  upon  the  criminal  charge.  In 
Matter  of  McMvllin,  164  Cal.  504,  [129  Pac.  773],  (on  Jiabeas 
corpus) ,  the  petitioner  had  been  held  for  trial  for  an  alleged 
violation  of  the  same  section  of  the  Penal  Code.    There  the 
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wife  had  obtained  a  divorce  in  the  state  of  Nevada.  The 
decree  granted  her  the  custody  of  the  minor  child  and  re- 
quired the  petitioner  to  pay  for  its  support.  But  since  there 
had  been  no  personal  service  of  summons,  the  Nevada  court 
had  no  jurisdiction  to  impose  upon  him  the  liability  to  make 
such  payment.  The  result,  as  this  court  viewed  it,  was  that 
the  custody  and  control  of  the  child  had  been  given  to  the 
mother,  without  charging  upon  the  father  its  support. 
''Under  section  196  of  the  Civil  Code,"  says  the  opinion, 
"this  situation  prima  fade  relieves  the  husband  of  the  duty 
of  support  and  casts  it  on  the  wife."  The  petitioner  was 
discharged  from  custody. 

The  authorities  cited  leave  no  avenue  of  escape  from  the 
conclusion  that  the  judgment  here  appealed  from  cannot  be 
sustained.  The  decree  of  divorce  gave  the  custody  of  the 
plaintiff  to  the  mother  and  made  no  provision  for  plaintiff's 
support,  beyond  a  requirement  for  the  payment  by  the  de- 
fendant of  sums  which  have  been  fully  paid  by  him.  The 
defendant  is  therefore  under  no  legal  obligation  to  support 
the  plaintiff.  The  plaintiff  is  not,  however,  without  remedy. 
The  court  which  granted  the  divorce  has  full  power  to  modify 
its  decree  by  making  such  orders  as  may  be  just  and  proper 
in  view  of  the  conditions  shown  to  exist  at  the  time  applica- 
tion may  be  made  to  it.  The  agreement  of  the  mother  that 
she  would  not  ask  any  allowance  beyond  that  heretofore  paid 
her  cannot  bar  the  right  of  the  child  to  have  an  order  for 
proper  support.  "The  statute  conferred  the  authority,  and 
its  exercise  could  not  be  limited  or  abridged  by  the  parties." 
(WUson  V.  WUson,  45  Cal.  399,  405.)  Any  proper  modifica- 
tion of  the  decree  of  divorce,  in  the  interest  of  the  child, 
might  be  ordered  on  the  application  of  the  mother  herself, 
even  though  she  had  agi*eed  that  the  father  should  not  be 
required  to  contribute  further.  {WUson  v.  Wilson,  45  Cal. 
399 ;  see,  also,  Parkhurst  v.  Parkhurst,  118  Cal.  18,  22,  [50 
Pac.  9] ;  Black  v.  Black,  149  Cal.  224,  [86  Pac.  505].)  The 
suggestion  that  the  mother  might  fail  to  seek  provision  for 
the  child  in  the  divorce  action  does  not  seem  to  have  a  very 
direct  bearing  here,  since  the  mother  is  the  guardian  repre- 
senting the  minor  in  this  action.  But  if  the  mother  should 
fail  to  pursue  the  remedy,  we  do  not  doubt  that  the  child's 
interest  is  such  that  the  power  to  make  adequate  provision 
for  it  may  be  invoked  by  a  proper  representative  of  the 
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child  itself,  or  may  be  exercised  by  the  court  of  its  own  mo- 
tion.    (Ex  parte  Gordan,  95  Cal.  374,  [30  Pac.  561].) 
The  judgment  is  reversed. 

Shaw,  J.,  Melvin,  J.,  Henshaw,  J.,  Lorigan,  J.,  Lawlor,  J., 
and  Angellotti,  0.  J.,  concurred. 


[L.  A.  No.  4631.  In  Bank.— Pebrnary  2,  1917.] 

BULLFROG  GOLDPIBLD  RAILROAD  COMPANY  (a  Cor- 
poration),  Petitioner,  v.  PRANK  0.  JORDAN,  Secretary 
of  State  of  the  State  of  California,  Respondent. 

Corporations— RAHiBOAD  Doing  Intrastate  Business— License  Tax — 
General  Corporate  Affairs  Transacted  in  Oaufornia. — A  rail- 
road corporation,  organized  and  existing  under  the  lawB  of  another 
state,  which  owns  and  operates  a  railroad  situated  solely  within  the 
limits  of  that  state,  but  which  maintains  its  general  offices  in  the 
state  of  California,  at  which  all  of  its  corporate  business  is  trans- 
acted except  the  mere  physical  operation  of  the  road  itself,  is  "doing 
an  intrastate  business'^  in  the  state  of  California,  within  the  mean- 
ing of  the  act  of  1915  (Stats.  19'15,  c.  190),  imposing  an  annual 
license  tax  upon  corporations  doing  such  business. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  the 
Secretary  of  State  of  the  State  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  0.  Whittemore,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  Raymond  Benjamin, 
Chief  Deputy  Attorney-General,  for  Respondent. 

HENSHAW,  J. — Petitioner,  a  railroad  corporation,  organ- 
ized and  existing  under  the  laws  of  the  state  of  Nevada,  made 
tender  to  respondent.  Secretary  of  State  of  the  state  of  Cali- 
fornia, and  offered  for  filing  in  the  office  of  that  official  a  cer- 
tified copy  of  its  articles  of  incorporation,  and  a  certified  copy 
of  a  resolution  of  its  board  of  directors  designating  an  agent 
for  the  state  of  California  upon  whom  process  issued  out  of 
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the  courts  of  this  state  might  be  served,  and  with  these  papers 
tendered  the  fee  of  $75  as  a  prerequisite  to  such  filing:.  Re- 
spondent refused  to  accept  and  file  the  papers  until,  in  addi- 
tion, petitioner  paid  the  license  tax  contemplated  by  the  stat- 
ute adopted  in  1915.  (Stats.  1915,  c.  190.)  Petitioner  then 
sued  for  and  obtained  this  alternative  writ  of  mandate. 

The  facts  are  not  in  controversy.  The  single  question  pre- 
sented is  the  legal  one,  whether  or  not  under  those  facts  peti- 
tioner should  be  called  upon  to  pay  this  additional  license  tax. 
The  petitioner  owns  and  operates  a  steam  railroad  which 
begins  and  ends  entirely  within  the  state  of  Nevada.  In  the 
city  of  Los  Angeles,  state  of  California,  it  maintains  the  gen- 
eral offices  of  its  company.  At  these  offices  directors'  meet- 
ings are  held,  the  books,  records,  and  accounts  of  the  business 
of  the  corporation  are  kept,  all  of  its  general  clerical  work  is 
performed,  all  vouchers  and  checks  in  payment  of  its  bills, 
wages,  and  salaries  are  prepared  and  issued.  All  moneys 
earned  in  the  operation  of  its  railroad  are  there  received  and 
deposited  in  the  banks  of  Los  Angeles,  and  all  disbursements 
are  made  by  checks  and  drafts  issued  from  these  general  offices 
in  that  city.  In  that  city  also  is  the  purchasing  department 
of  the  company,  where  its  fuel  oil  and  other  supplies  and  mate- 
rial necessary  for  use  in  the  operation  of  its  railroad  are  pur- 
chased and  transported  from  California  into  Nevada.  The 
conduct  and  policy  of  the  road  is  controlled  from  these  Cali- 
fornia offices,  though  the  physical  operation  of  the  road  itself 
is  of  necessity  intrusted  to  superintendents  and  their  subordi- 
nates located  in  the  state  of  Nevada. 

Section  1  of  the  act  of  1915  above  referred  to  requires  a 
filing  by  this  corporation  with  the  Secretary  of  State  of  a 
copy  of  its  articles  of  incorporation,  and  exacts  a  fee  for  this 
filing.  These  were  the  papers  and  this  the  fee  which  peti- 
tioner tendered.  Section  3  of  the  same  act  further  provides 
that  no  corporation,  domestic  or  foreign,  ''shall  do  or  attempt 
to  do  any  intrastate  business  within  this  state  .  .  .  without  a 
state  license  therefor."  Section  4  requires  every  corporation 
''now  doing  intrastate  business  within  this  state,  or  which 
shall  hereafter  engage  in  intrastate  business  in  this  state^  to 
procure  annually  from  the  Secretary  of  State  a  license  au- 
thorizing the  transaction  of  such  business  in  this  state,  and  to 
pay  therefor  the  license  tax  prescribed  herein.'*  This  is  the 
tax  which  petitioner  has  refused  to  pay,  and  this  is  the  tax 
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without  the  payment  of  which  the  Secretary  of  State  has  re- 
fused to  accept  for  filing  the  tendered  papers. 

The  one  legal  question  presented  is  whether  under  these 
admitted  facts  the  corporation  petitioner  was  **  doing  intra- 
state business"  within  the  meaning  of  our  statute.  We  are 
fully  satisfied  that  it  was.  The  facts  here  admitted  diflPerenti- 
ate  this  case  entirely  from  cases  like  Oeneral  Conference  of 
Free  Baptists  v.  Berkey,  156  Cal.  466,  [105  Pac.  411],  where  a 
single  act  by  a  religious  incorporation  in  selling  its  land  was 
held  to  be  the  mere  exercise  of  power  and  not  the  transaction 
of  business  as  contemplated  by  our  law ;  and  Caesar  v.  Capell, 
83  Fed.  403,  where  it  was  held  that  a  foreign  corporation 
which  had  not  complied  with  the  statutes  of  Ternessee  by  fil- 
ing its  charter  could  not  successfully  be  charged  with  doing 
business  in  Tennessee  in  making  a  single  loan  of  money  to  a 
citizen  of  that  state.  And  equally  do  these  facts  differentiate 
this  case  from  those  like  Bertin  &  Lepori  v.  Mattison,  69  Or. 
470,  [139  Pac.  330],  where  the  mere  taking  of  orders  through 
a  traveling  salesman  within  the  state,  subject  to  the  accept- 
ance by  the  corporation  at  its  home  office,  was  held  not  to  be 
the  transaction  of  business  within  the  meaning  of  the  Oregon 
statute;  and  FiUler  v.  Allen,  46  Okl.  417,  [148  Pac.  1008], 
where  but  a  single  act  of  business  had  been  done  and  it  was 
declared  that  the  phrase  ** doing  business"  as  employed  in  the 
statute  contemplated  the  ''doing  a  series  of  acts  to  secure  a 
livelihood,  profit,  or  pleasure";  and  Cockburn  v.  Kinsley,  25 
Colo.  App.  89,  [135  Pac.  1112],  where  a  foreign  corporation 
operated  a  mine  in  Mexico  and  borrowed  money  in  Colorado 
to  pay  its  landlord  in  Mexico,  and  all  else  that  was  done  by 
the  corporation  in  Colorado  was  the  issuance  of  some  stock  to 
a  nonresident  and  the  causing  to  be  printed  by  the  treasurer 
of  letter-heads  designating  the  main  office  of  the  corporation 
at  a  place  in  the  state.  More  nearly  akin  to  the  facts  in  the 
present  case  are  the  Illinois  cases,  Bradbury  v.  Waukegan  & 
Washington  Min,  &  8,  Co.,  113  111.  App.  600,  and  Mandel  v. 
Swan  Land  (&  Cattle  Co,,  154  111.  177,  [45  Am.  St.  Eep.  124, 
27  L.  B.  A.  313,  40  N.  E.  462] .  In  the  first  of  these  cases  the 
court  seems  to  construe  its  statute  touching  *'doing  business" 
as  meaning  the  doing  directly  of  the  primary  business  for 
which  the  corporation  was  organized.  Thus,  if  it  be  a  manu- 
facturing corporation,  the  manufacturing  must  be  done  within 
the  state;  if  a  mining  corporation,  the  mining  must  be  done 
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within  the  state ;  if  a  railroad  corporation,  the  railroad  must 
be  operated  within  the  state,  herein  the  court  saying:  **Open. 
ing  an  office  in  Waukegan  and  placing  a  safe  and  some  ofiSce 
furniture  therein  for  the  convenience  and  use  of  the  secretary 
and  treasurer  where  he  issued  certificates  of  stock,  kept  the 
books,  and  the  holdings  of  directors'  meetings  there,  together 
with  the  other  acts  charged  to  have  been  done  in  Lake  County, 
bear  no  resemblance  to  the  powers  and  objects  of  this  corpora- 
tion, as  set  forth  in  the  articles  of  incorporation.  There  is  no 
pretense  that  the  company  owned  any  mining  properties  in 
this  state,  or  that  it  was  doing  a  mining  or  smelting  business 
here.  All  of  its  mining  properties  were  in  the  state  of  Wash- 
ington and  not  in  Illinois."  Similar  in  effect,  though  involv- 
ing the  consideration  of  an  entirely  different  question,  is  the 
other  Illinois  case,  where  it  is  declared  that  **the  statute  by 
the  term  'doing  business'  has  reference  to  the  business  for 
which  the  corporation  was  organised,  and  not  to  the  form  of 
its  by-laws  with  reference  to  its  relation  to  its  own  members, 
or  by  a  resort  to  the  courts  of  this  state  to  recover  a  contract 
liability."  In  the  case  at  bar  the  business  transacted  in  this 
state  was  both  continuous  and  vital  to  the  well-being  of  the 
corporation.  It  could  no  more  successfully  operate  its  busi- 
ness without  doing  somewhere  what  it  was  doing  in  California 
than  it  could  successfully  operate  its  business  without  actu- 
ally running  its  railroad.  Much  more  closely  in  point  are 
such  familiar  cases  as  People  v.  Horn  Silver  Min.  Co.,  105 
N.  Y.  76,  77,  [11  N.  E.  155],  Baltic  Min.  Co.  v.  MassacJiU' 
setts,  and  the  8.  8.  White  Dental  Co.  v.  Massachusetts,  231 
U.  S.  68,  [58  L.  Ed.  127,  34  Sup.  Ct.  Rep.  15],  where  are 
affirmed  the  decisions  of  the  supreme  court  of  Massachusetts 
in  the  same  cases  {Baltic  Min.  Co.  v.  Commonwealth,  207 
Mass.  381,  [93  N.  E.  831] ;  8.  8.  White  Dental  Mfg.  Co,  v. 
Commonwealth,  212  Mass.  35,  [Ann.  Ca^.  1913C,  805,  98  N.  E. 
1056] ) ;  while  almost  precisely  in  point  are  8leicher  v.  PtUl- 
man  Co.,  170  Fed.  365,  where  it  is  declared  that  a  foreign 
railroad  corporation  which  maintains  offices  in  New  York  and 
there  employs  freight  and  passenger  agents  to  solicit  business, 
which  also  holds  directors'  meetings,  disburses  dividends  and 
keeps  an  office  for  the  transfer  of  its  stock  there,  with  an  assist- 
ant secretary,  is  doing  some  substantial  business  in  the  state, 
though  that  particular  railroad,  the  Chicago,  Burlington  & 
Quincy,  had  no  trackage  within  the  state  of  New  York;  and 
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Stegall  v.  American  Pigment  &  Chemical  Co.,  150  Mo.  App. 
251,  [130  S.  W.  144],  where  a  foreign  corporation  owned  a 
manufacturing  plant  in  Illinois,  but  the  directors'  meetings 
were  held  in  Missouri,  the  executive  management  was  there 
conducted  and  its  funds  kept,  and  it  was  held  that  such  cor- 
poration was  doing  business  in  Missouri. 

It  is  manifest  that  the  Secretary  of  State  was  justified  in 
his  refusal  to  accept  the  proffered  papers  without  payment  of 
the  license  tax,  and  the  writ  is  therefore  discharged. 

Shaw,  J.,  Lorigan,  J.,  Sloss,  J.,  Melvin,  J.,  Lawlor^  J.,  and 
Angellotti,  C.  J.,  concurred. 


[S.  F.  No.  739».    In  Bank.— February  S,  1W7.] 

NORTH  PACIFIC  STEAMSHIP  COMPANY  (a  Corpo- 
ration),  Petitioner,  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OP  THE  STATE  OF  CALIFORNIA 
et  al..  Respondents;  OEOROE  ROSE,  Applicant. 

Workmen's  Compensation  Act — Jurisdiction  of  Industrial  Accident 
Commission  —  Accident  to  Seaman  on  High  Seas  —  Admiralty 
Jurisdiction. — The  Industrial  Accident  Commission  of  this  state  has 
jurisdiction  to  make  an  award  of  compensation  in  case  of  an  acci- 
dent to  a  seaman  employed  on  a  Tessel  owned  by  citizens  of  Cali- 
fornia, who  was  injured  while  his  yessel  was  upon  the  high  seas. 
The  federal  courts,  under  their  admiralty  and  maritime  jurisdiction, 
have  not  exclusive  jurisdiction  in  such  a  case. 

Id. — Common-law  Bbmedt  Saved  to  Suitors  by  Judiciary  Act. — ^The 
saving  clause  of  the  federal  judiciary  act  of  1789,  granting  admiralty 
jurisdiction  to  the  district  courts,  but  "saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy  where  the  common  law  is  compe- 
tent to  give  it/'  is  not  limited  to  the  remedies  at  common  law  then 
existing,  and  did  and  does  include  rights  and  remedies  which  might 
subsequently  be  created  by  statute. 

Id. — Statutory  Remedy  is  a  Common-law  Bemedy. — The  remedy  pro- 
Tided  by  the  Workmen's  Compensation  Act  is  a  remedy  within  the 
meaning  of  the  saving  clause  of  the  federal  judiciary  act,  and,  being 
in  no  sense  a  proceeding  in  rem,  and  involving  due  process  of  law, 
exists  concurrently  with  the  right  to  proceed  in  admiralty. 
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APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State 
of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Glensor,  C.  H.  Sooy,  and  C.  L.  Moore,  for  Peti- 
tioner. , 

Ira  A.  Campbell,  and  McCutchen,  Olney  &  Willard,  Amki 
Curiae,  on  Petition  for  a  Rehearing. 

Christopher  M.  Bradley,  for  Eespondents. 

P.  R.  Wall,  for  Applicant. 

HENSHAW,  J.— The  respondent,  the  Industrial  Accident 
Commission  of  the  state  of  California,  assumed  jurisdiction 
and  made  its  award  in  the  case  of  a  seaman  in  the  employ 
of  the  petitioner,  who  was  injured  while  his  vessel,  owned 
by  citizens  of  this  state,  was  upon  the  high  seas.  Applica- 
tion for  a  writ  of  review  was  granted  by  this  court.  This 
application  was  based  upon  the  contentions  that  the  United 
States  district  courts,  under  their  admiralty  and  maritime 
jurisdiction,  were  alone  empowered  to  deal  with  the  question, 
and  that  the  Industrial  Compensation  Act  of  California, 
[Stats,  1913,  p.  279],  in  so  far  as  it  was  sought  to  apply  it  to 
seamen,  was  an  unconstitutional  usurpation  of  that  jurisdic- 
tion. This  statement  of  the  controversy  demonstrates  that 
the  question  is  one  peculiarly  of  federal  cognizance  and  that 
the  final  arbiter  in  resolving  and  answering  it  is  the  supreme 
court  of  the  United  States.  For  this  reason,  and  being  ad- 
vised that  the  identical  question  was  sub  judice  in  that  tri- 
bunal, the  decision  of  this  case  was  postponed  to  await  and 
to  follow  the  decision  of  that  court.  Its  decision,  however, 
has  been  so  long  delayed,  that  we  have  deemed  it  inexpedi- 
ent longer  to  postpone  our  own  decision,  though  it  is  with 
reluctance  that  we  take  up  the  consideration  thus  in  advance 
of  its  final  disposition  by  the  one  court  whose  interpretation 
will  be  all-controlling.  So  to  the  end  that  if  we  do  err  the 
flaws  in  our  reasoning  may  readily  be  detected,  we  have 
thought  it  best  to  endure  the  just  accusation  of  prolixity  in 
here  setting  forth  our  views  at  some  length. 
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The  constitution  of  the  United  States  (art.  Ill,  sec.  2, 
par.  1)  declares  that  the  judicial  power  of  the  United  States 
shall  extend  "to  all  cases  of  admiralty  and  maritime  juris- 
diction," The  controversy  which  had  arisen  in  England  in 
the  not  unsuccessful  efforts  of  the  common-law  courts  to 
throttle  the  courts  of  admiralty  was  familiar  to  the  framers 
of  that  constitution.  Equally  familiar  to  the  jurist  is  the 
construction  put  by  the  courts' of  the  United  States  upon 
this  language.  Thus  in  the  leading  case  of  De  Lavio  v.  Boii 
et  al,,  7  Fed.  Cas.  417,  No.  3776,  [2  GaU.  398],  Judge  Story, 
going  over  the  whole  question  of  admiralty  jurisdiction,  con- 
cludes his  review  by  declaring  that  he  was  **  without  the 
slightest  hesitation  ready  to  pronounce  that  the  delegation 
of  cognizance  of  *all  civil  cases  of  admiralty  and  maritime 
jurisdiction'  to  the  courts  of  the  United  States  comprehends 
all  maritime  contracts,  torts,  and  injuries."  As  admiralty 
and  maritime  jurisdiction  then  has  to  do  with  all  things 
touching  mariners  and  their  ships  while  seafaring,  there  can 
be  no  hesitation  in  saying  that  the  injury  of  this  seaman 
upon  the  high  seas  presents  a  case  within  the  cognizance  of 
admiralty.  {Insvrance  Co.  v.  Dunham,  11  Wall.  (U.  S.)  1, 
[20  L.  Ed.  90] ;  Benedict  on  Admiralty,  sec.  182  et  seq.) 
Whether  or  not  admiralty  would  or  could  decree  an  award 
for  this  injury,  not  founded  upon  tort,  presents  an  entirely 
different  question. 

Moreover,  it  is  so  well  settled  as  scarcely  to  need  the  cita- 
tion of  authority,  that  this  jurisdiction  is  exclusive  in  the 
federal  courta  (The  Him  v.  Trevor,  4  Wall.  (U.  S.)  555, 
[18  L.  Ed.  451] ;  TU  Eagle,  75  U.  S.  (8  WaU.)  15,  [19 
L.  Ed.  365] ;  U.  S.  Rev.  Stats.,  sec.  563,  subd.  8.) 

The  next  fact  to  be  noted  is  that  the  jurisdiction  of  the 
federal  courts  in  admiralty  rests  upon  the  constitution,  and 
that  such  jurisdiction  is  not  dependent  upon  and  cannot  be 
enlarged  or  abridged  by  Congress.  {Watts  v.  Camors,  115 
U.  S.  353,  [29  L.  Ed.  406,  6  Sup.  Ct.  Rep.  91] ;  The  J.  E. 
Rvmbell,  148  U.  S.  1,  [37  L.  Ed.  345,  13  Sup.  Ct.  Rep.  498] ; 
The  Blackheath,  195  U.  S.  361,  [49  L.  Ed.  236,  25  Sup.  Ct. 
Rep.  46] ;  The  Lottawanna,  21  WaU.  (U.  S.)  558,  [22  L.  Ed. 
654];  The  Chusart.,  5  Fed.  Cas.  No.  2717;  2  Story,  455.) 
Nor  yet  has  any  state  of  the  United  States  the  power  to  en- 
large or  diminish  the  admiralty  jurisdiction  of  the  federal 
courts.     (The  J.  E.  BumbeU,  148  U.  S.  1,  [37  L.  Ed.  345, 
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13  Sup.  Ct  Bep.  498] ;  Sieamboat  Orleans  v.  Phoebus,  11 
Pet.  (U.  S.)  175,  [9  L,  Ed.  677] ;  The  Lottawarma,  21  Wall. 
(U.  S.)  558,  [22  L.  Ed.  654] ;  Butler  v.  Boston  &  Savannah 
3.  Co.,  130  U.  S.  527,  [32  L.  Ed.  1017,  9  Sup.  Ct.  Rep.  612] ; 
Workman  v.  Mayor  of  New  York  etc.,  179  U.  S.  552,  [45 
L.  Ed.  314,  29  Sup.  Ct  Rep.  212] ;  The  Chusan,  5  Fed.  Cas. 
No.  2717,  2  Story,  455;  The  Manhasset,  18  Fed.  918;  Cornell 
Steamboat  Co.  v.  FaUon,  179  Fed.  293,  [102  C.  C.  A.  345].) 
It  becomes  necessary  here  to  consider  briefly  what  is  meant 
by  the  word  ''jurisdiction"  as  employed  in  all  these  cases,  hold- 
ing that  neither  Congress  nor  the  legislature  of  any  state  has 
the  power  to  enlarge  or  abridge  the  admiralty  jurisdiction  of 
the  federal  courts.  It  seems  manifest  from  the  adjudica- 
tions that  jurisdiction  as  the  word  is  thus  employed  means 
that  general  jurisdiction  over  all  cases  of  admiralty  and 
maritime  cognizance,  and  that  the  decisions  are  to  be  under- 
stood as  declaring  only  that  neither  Congress  nor  the  legii»- 
latures  of  the  states  can  strip  the  courts  of  admiralty  of  any 
part  of  the  jurisdiction  which  was  theirs  under  the  sub- 
stantive law  of  admiralty  at  the  time  the  constitution  was 
adopted.  Equally  manifest  is  it  that  the  decisions  do  not 
mean  that  the  national  Congress  may  not  create  new  rights 
and  new  remedies  within  the  scope  of  this  general  jurisdic- 
tion, and  equally  true  is  it  that  the  state  legislatures  may  in 
some  instances,  at  least,  create  rights  and  remedies  having 
"clearly  to  do  with  maritime  affairs,  which  rights  and 
remedies  may  be  enforced  in  the  state's  tribunals,  without 
regard  either  to  their  acceptance  in  admiralty  or  to  the  fact 
that  they  seemingly  trench  upon  the  admiralty  jurisdiction 
reserved  to  the  federal  courts. 

All  of  this  arises  under  the  language  of  the  judiciary  act 
of  Congress  of  1789,  by  which  act  the  granting  of  admiralty 
jurisdiction  to  the  district  court  was  accompanied  by  a  "sav- 
ing to  suitors  in  all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give  it."  But  as  the 
states  have  thus  surrendered  all  of  their  admiralty  jurisdic- 
tion, as  the  exclusive  jurisdiction  of  all  of  these  questions 
and  cases  is  still  in  the  federal  courts  (The  Hine  v.  Trevor, 
4  Wall.  (U.  S.)  555,  [18  L.  Ed.  451] ;  Town  of  Pelham  v. 
The  B.  F.  Woolsey,  3  Fed.  457),  and  as  only  such  remedies 
as  are  or  may  be  afforded  by  the  common  law  are  made  avail- 
able to  suitors,  it  would  appear  that  a  state  could  neither 
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create  a  new  right  in  admiralty  nor  enforce  any  remedy 
which  it  may  have  provided  for  that  right  until  recognition 
in  admiralty  and  by  admiralty  of  the  existence  of  that  right ; 
or,  in  other  words,  until  its  adoption  by  admiralty  as  a  part 
of  its  substantive  law.  But  to  the  contrary  it  seems  that 
such  reasoning  is  wholly  fallacious.  Thus,  where  the  state 
statute  gave  a  right  of  action  for  recovery  for  damages  for 
the  death  of  a  sailor  occasioned  by  tort  while  on  the  high 
seas,  it  is  held  that  a  recovery  may  be  had  under  this  statute 
both  in  the  state  courts  and  in  the  federal  courts,  and  this 
notwithstanding  the  fact  that  such  a  case  is  one  of  "ad- 
miralty and  maritime  jurisdiction,"  and  that  admiralty,  in 
this  respect  running  current  with  the  common  law,  gave  no 
right  of  action  for  such  a  death.  (Steamboat  Co,  v.  Chace, 
16  Wall.  522,  [21  L.  Ed.  369] ;  Sherlock  v.  Ailing,  93  U.  S. 
99,  [23  L.  Ed.  819] ;  Fisher  v.  BouteUe  Trans.  &  Towing  Co., 
162  Fed.  994 ;  International  Nwv.  Co,  v.  lAndstrom,  123  Fed. 
475,  [60  C.  C.  A.  649] ;  The  Earrisburg,  119  U.  S.  213,  [30 
L.  Ed.  358,  7  Sup.  Ct.  Rep.  140] ;  The  Hamilton,  207  U.  S. 
398,  [52  L.  Ed.  264,  28  Sup.  Ct.  Rep.  133] ;  Aurora  Shipping 
Co.  V.  Boyce,  191  Fed.  966,  [112  C.  C.  A.  372].) 

In  International  Nav.  Co.  v.  Lindstrom,  123  Fed.  475,  [60 
C.  C.  A.  640] ,  it  is  said  by  the  circuit  court  of  appeals  of 
the  second  district:  **The  territorial  sovereignty  of  a  state 
extends  to  a  vessel  of  the  state  when  it  is  upon  the  high  seas, 
the  vessel  being  deemed  a  part  of  the  territory  of  the  state* 
to  which  it  belongs ;  and  it  follows  that  a  state  statute  which 
creates  a  liability  or  authorizes  a  recovery  for  the  conse- 
quences of  a  tortious  act  operates  as  efficiently  upon  a  vessel 
of  the  state  when  the  vessel  is  beyond  its  boundaries  as  it 
does  when  it  is  physically  within  the  state."  The  reasoning 
of  the  circuit  court  of  appeals  was  that  as  a  matter  of  comity 
the  court  in  admiralty  would  take  cognizance  of,  and  give 
effect  to,  a  right  created  by  a  state.  And  this  extremely 
elastic  power  of  the  courts  of  admiralty  so  to  do  is  further 
emphasized  in  The  Hamilton,  207  U,  S.  398,  [52  L.  Ed.  264, 
28  Sup.  Ct.  Rep.  133],  There  a  Delaware  statute  made  pro- 
vision for  recovery  by  the  heirs  or  representatives  for  death 
resulting  on  the  high  seas  arising  from  tort.  The  pronounce- 
ment of  the  supreme  court  of  the  United  States,  speaking 
through  Mr.  Justice  Holmes,  is  that  until  Congress  acts  on 
the  subject,  a  state  may  legislate  in  regard  to  the  duties  and 
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liabilities  of  its  citizens  and  corporations  while  on  the  high 
seas.  The  reasoning  is  that  the  saving  clause  of  the 
judiciary  act  ''saving  to  suitors  in  all  cases  the  right  of  a 
common-law  remedy  where  the  common  law  is  competent  to 
give  it,  leaves  open  the  common-law  jurisdiction  of  the  state 
courts  over  torts  committed  at  sea."  "And,"  so  proceeds 
the  opinion,  ''as  the  state  courts  in  their  decisions  would 
follow  their  own  notions  about  the  law  and  might  change 
them  from  time  to  time,  it  would  be  strange  if  the  state 
might  not  make  changes  by  its  other  mouthpiece,  the  legis- 
lature." While  touching  the  inherent  power  of  the  ad- 
miralty courts  to  enlarge  the  scope  of  their  activities  by 
adopting  and  applying  new  rights  and  new  remedies  created 
by  state  courts,  it  is  said:  "Being  valid,  it  [the  state  law] 
created  an  ohligatio,  a  personal  liability  of  the  owner  of  the 
Hamilton  to  the  claimants.  (Slater  v.  Mexican  National 
R.  R.  Co,,  194  U.  S.  120,  [48  L.  Ed.  900,  24  Sup.  Ct  Rep. 
581].)  This,  of  course,  the  admiralty  would  not  disregard, 
but  would  respect  the  right  when  brought  before  it  in  any 
legitimate  way.  .  .  .  The  liability  would  be  recognized  in 
all.  Nor  would  there  be  produced  any  lamentable  lack  of 
uniformity.  Courts  constantly  enforce  rights  arising  from 
and  depending  upon  other  laws  than  those  governing  the 
local  transactions  in  the  jurisdiction  in  which  they  sit." 

If  we  are  successful  in  following  this  reasoning,  it  means 
that  while  state  legislatures  cannot  in  terms  enlarge  the 
jurisdiction  of  admiralty,  they  may  pass  laws  creating  new 
rights  over  matters  within  the  jurisdiction  of  admiralty,  and 
may  enforce  those  rights  in  the  state  courts,  upon  the  theory 
that  Congress  has  been  remiss  in  its  failure  to  pass  similar 
enactments  covering  the  same  subject  matter.  And  further- 
more, since  these  state  statutes  are  thus  valid,  it  is  within 
the  power,  and  seemingly  it  is  the  duty,  of  admiralty  to 
enlarge  its  own  jurisdiction  by  acquiescing  in  and  taking 
cognizance  of  the  rights  and  remedies  thus  created  by  the 
state  legislatures.  At  the  foundation  of  this  reasoning  there 
would  appear  to  lie  the  premise  that  if  a  state  legislates  in 
advance  of  Congress,  it  is  to  be  concluded  that  Congress, 
through  inadvertence  or  negligence,  has  failed  to  pass  like 
legislation,  and  therefore  what  might  otherwise  appear  to 
be  the  reasonable  assumption,  viz.,  that  Congress,  after  con- 
sideration, had  declined  or  refused  to  legislate  under  the 
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conviction  that  existing  laws  were  adequate,  is,  of  course, 
denied  a  consideration.  And  finally,  it  is  to  be  noted  that 
the  earlier  utterances  of  the  supreme  court,  declaring  that 
one  of  the  potent  reasons  why  exclusive  jurisdiction  and 
control  of  all  these  questions  was  vested  in  admiralty,  was  to 
preserve  symmetry  and  uniformity  in  its  jurisprudence,  as 
pointed  out  in  the  Chusan  case,  supra,  and  with  great  vigor 
and  clearness  by  Mr.  Justice  White  in  Workman  v.  Mayor  of 
New  York  etc,  179  U.  S.  552,  [45  L.  Ed.  314,  29  Sup.  Ct. 
Rep.  212],  where  he  said:  '*The  practical  destruction  of  a 
uniform  maritime  law,  which  must  arise  from  this  premise, 
is  made  manifest  when  it  is  considered  that  if  it  be  true 
that  the  principles  of  the  general  maritime  law  giving  relief 
for  every  character  of  maritime  tort  where  the  wrongdoer 
is  subject  to  the  jurisdiction  of  admiralty  courts  can  be  over- 
thrown by  conflicting  decisions  of  state  courts,  it  would  fol- 
low that  there  would  be  no  general  maritime  law  for  the 
redress  of  wrongs,  as  such  law  would  be  necessarily  one  thing 
in  one  state  and  one  in  another;  one  thing  in  one  port  of  the 
United  States,  and  a  different  thing  in  some  other  port.  As 
the  power  to  change  state  laws  and  state  decisions  rests  with 
the  state  authorities  by  which  such  laws  are  enacted  or 
decisions  rendered,  it  would  come  to  pass  that  the  mari- 
time law  aflPording  relief  for  wrongs  done  instead  of  be- 
ing general  and  ever-abiding,  would  be  purely  local — ^would 
be  one  thing  to-day  and  another  thing  to-morrow.  That 
the  confusion  to  result  would  amount  to  the  abrogation 
of  a  uniform  maritime  law  is  at  once  patent,'* — ^it  is  to  be 
noted,  we  repeat,  that  this  symmetry  and  lack  of  uniformity 
we  are  now  told  would  not  be  "lamentable." 

With  this  law  and  reasoning  before  us  we  may  make  our 
more  or  less  successful  endeavor  to  strike  at  the  heart  of  the 
matter  before  us.  Our  Workmen's  Compensation  Act  is  an 
economic  and  sociological  development  in  legislation.  It 
creates  a  right  of  compensation  to  the  workman  without  re- 
gard to  the  question  whether  his  injury  was  occasioned  by 
tort.  This  law  we  have  declared  to  be  valid.  {Western  In- 
demnity  Co.  v.  PUlsbury,  170  Cal.  686,  688,  [151  Pac.  398, 
10  N.  C.  C.  A.  1].)  Congress  has  been  remiss  in  its  failure 
to  enter  and  cover  this  field  of  legislation.  Assuming  for 
the  moment  that  the  remedy  of  our  state  law  comes  within 
the  scope  and  purview  of  a  **  remedy  afforded  by  the  corn- 


Digitized  by 


Google 


Feb.  17.]    North  Pao.  S.  S.  Co.  v.  Industeial  Ago.  Com.   353 

mon  law,"  there  is  created  and  imposed  a  new  ohligatio — a 
personal  liability  upon  the  part  of  the  owner  of  the  vessel 
Admiralty  will  respect  this  right  when  brought  before  it. 
But  whether  it  does  or  not,  it  is  entitled  to  efficacy  as  well 
as  respect  by  all  state  tribunals,  and  admiralty  itself  is  under 
the  compulsion  to  respect  it  if  the  state  statute,  even  though 
it  creates  a  new  right  and  a  new  remedy  therefor,  is  within 
the  saving  clause  of  the  judiciary  act  and  to  that  question  we 
now  come. 

Of  course,  at  the  time  of  the  adoption  of  our  constitution 
and  of  the  passage  of  the  judiciary  act,  the  common  law  knew 
no  right  of  action  for  a  death,  even  when  it  was  occasioned 
by  tort,  and  of  course  it  knew  of  no  action  for  injury  or 
death  not  occasioned  by  tort,  and  had  no  remedy  for  either. 
Neither  did  admiralty.  Furthermore,  except  in  the  broadest 
sense,  acts  of  parliament  form  no  part  of  the  common  law, 
and  very  frequently  are  in  derogation  of  it.  Nevertheless 
the  language  of  the  judiciary  act  is  not  limited  to  the  reme- 
dies at  common  law  then  existing,  and  did  and  does  include 
rights  and  remedies  which  might  subsequently  be  created  by 
statute.  In  Knapp,  Stout  <&  Co.  v.  McCaffrey,  177  U.  S.  638, 
[44  L.  Ed.  921,  20  Sup.  Ct.  Rep.  824],  this  matter  is  consid- 
ered at  some  length.  There  a  bill  in  equity  had  been  brought 
in  a  state  court  to  foreclose  a  common-law  lien  upon  a  raft. 
This  bill  in  equity  was  held  not  to  be  an  invasion  of  the  ex- 
clusive admiralty  jurisdiction  of  the  district  courts,  but  to  be 
a  proceeding  to  enforce  a  common-law  remedy  within  the 
saving  clause,  and  it  is  said : 

**The  real  question  is  whether  the  proceeding  taken  is 
within  the  exception  'of  saving  to  suitors  in  all  cases  the  right 
of  a  common-law  remedy,  where  the  common  law  is  compe- 
tent to  give  it.'  It  was  certainly  not  a  common-law  action, 
but  a  suit  in  equity.  But  it  will  be  noticed  that  the  reserva- 
tion is  not  of  an  action  at  common  law,  but  of  a  common-law 
remedy;  and  a  remedy  does  not  necessarily  imply  an  action. 
A  remedy  is  defined  by  Bouvier  as  *the  means  employed  to 
enforce  a  right,  or  redress  an  injury.'  While,  as  stated  by 
him,  remedies  for  nonfulfillment  of  contracts  are  generally 
by  action,  they  are  by  no  means  universally  so.  Thus,  a 
landlord  has  at  common  law  a  remedy  by  distress  for  his  rent 
— a  right  also  given  to  him  for  the  purpose  of  exacting  com- 
pensation for  damages  resulting  from  the  trespass  of  cattle. 

CLXXIV  Oal.— 28 
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A  bailee  of  property  has  a  remedy  for  work  done  upon  such 
property,  or  for  expenses  incurred  in  keeping  it,  by  detention 
of  possession.  An  innkeeper  has  a  similar  remedy  upon  the 
goods  of  his  guests  to  the  amount  of  his  charges  for  their 
entertainment;  and  a  carrier  has  a  like  lien  upon  the  thing 
carried.  There  is  also  a  common-law  remedy  for  nuisances 
by  abatement ;  a  right  upon  the  part  of  the  person  assaulted 
to  resist  the  assailant,  even  to  his  death ;  a  right  of  recaption 
of  goods  stolen  or  tinlawfully  taken,  and  a  public  right 
against  disturbers  of  the  peace  by  compelling  them  to  give 
sureties  for  their  good  behavior.  All  these  remedies  are  inde- 
pendent of  an  action." 

"Some  of  the  cases  already  cited  recognize  the  distinction 
between  a  common-law  action  and  a  common-law  remedy. 
Thus,  in  The  Moses  Taylor,  4  Wall.  411,  431,  [18  L.  Ed.  397], 
it  is  said  of  the  saving  clause  of  the  judiciary  act:  'It  is  not 
a  remedy  in  the  common-law  courts  which  is  saved,  but  a 
common-law  remedy.'  To  the  same  effect  is  Moran  v. 
Sturges,  154  U.  S.  256,  276,  [38  L.  Ed.  981, 14  Sup.  Ct.  Eep. 
1019]." 

Without  further  quotation,  reference  may  be  made  to  Colo- 
rado Mid.  By.  Co,  v.  Jones,  29  Fed.  193,  which  case  is  quoted 
with  approval  by  the  United  States  supreme  court  in  Searl 
V.  School  Dist.  No.  2,  124  U.  S.,  at  page  200,  [31  L.  Ed.  415, 
8  Sup.  Ct.  Rep.  460] .  The  substance  of  these  decisions  seems 
to  be  that  a  common-law  remedy  as  employed  in  the  judiciary 
act  means  any  remedy,  with  or  without  action  or  jury,  which 
is  a  substitute  for  a  suit  at  law,  whereby  a  liability  is  im- 
posed after  due  process  of  law.  In  brief,  the  decisions  of 
the  supreme  court  of  the  United  States  leave  no  room  for 
doubt  but  that  touching  torts  committed  on  the  high  seas  a 
state  may  create  on  behalf  of  the  injured  person,  his  heirs  or 
representatives,  new  rights  and  new  remedies,  and  provide 
for  the  maintenance  of  those  rights  and  the  enforcement  of 
those  remedies  in  her  own  courts,  without  the  slightest  regard 
to  admiralty,  under  the  construction  which  has  been  put  upon 
the  saving  clause  of  the  judiciary  act,  aided  by  the  further 
reasoning  and  conclusion  that  the  exclusive  jurisdiction  of 
admiralty  has  reference  only  (so  far  as  concerns  this  ques- 
tion) to  a  direct  libel  in  rem  against  the  vessel  itself.  And 
where  the  suitor  does  not  seek  this  particular  form  of  relief, 
but  prosecutes  his  action  in  personam,  he  may  have  resort  to 
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the  courts  of  the  state,  without  the  slightest  regard  to  the 
jurisdiction  of  admiralty.  {Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  966,  [112  C.  C.  A.  372] ;  The  Osceola,  189  U.  S.  172, 
[47  L.  Ed.  760,  23  Sup.  Ct.  Eep.  483] ;  Taylor  v.  Carryl,  61 
U.  S.  (20  How.)  583,  [15  L.  Ed.  1028] ;  Knapp,  Sioui  cfe  Co.,  v. 
McCaffrey,  177  U.  S.  638,  [44  L.  Ed.  921,  20  Sup.  Ct.  Rep. 
824] ;  Bounds  et  al.  v.  Cloverport  etc.  Co.,  237  U.  S.  303,  [59 
L.  Ed.  966,  35  Sup.  Ct.  Rep.  596].)  That  due  process  of 
law  is  provided  for  in  our  Workmen's  Compensation  Act 
we  have  already  decided.  So,  also,  have  we  decided  that 
the  imposition  of  liability  upon  an  employer  to  compensate 
his  employee  for  injifries  received  by  the  latter  in  the  course 
of  employment,  without  negligence  or  fault  upon  the  part 
of  the  employer,  does  no  violence  to  the  employer's  rights 
under  the  constitution  of  the  United  States  or  of  this  state. 
{Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  686,  [151 
Pac.  398,  10  N.  C.  C.  A.  1].)  It  is  unquestioned  that  Con- 
gress has  not  legislated  upon  this  subject  matter  so  far  as 
concerns  men  who  go  down  in  ships  to  the  seas.  We  per- 
ceive no  force  in  petitioner's  contention  that  in  its  operation 
the  state  act  is  an  unwarranted  interference  with  the  foreign 
commerce  of  the  nation,  and  upon  this  we  are  quite  in  accord 
with  The  City  of  Norwalk,  55  Fed.  103,  Jensen  v.  Southern 
Pacific  Co.,  215  N.  T.  514,  [Ann.  Cas.  1916B,  276,  L.  R.  A. 
1916A,  403,  109  N.  E.  601],  and  Kennerson  v.  Thames  Tow- 
boat  Co.,  89  Conn.  367,  [L.  R.  A.  1916A,  436,  94  Atl.  375]. 

In  conclusion,  a  word  should  be  said  of  the  decisions  of 
two  of  the  courts  of  last  resort  of  two  maritime  states  which 
have  treated  of  this  question  as  bearing  on  their  acts  for  the 
compensation  of  workmen.  In  the  Matter  of  Walker  v.  Clyde 
8.  S.  Co.,  215  N.  Y.  529,  [Ann.  Cas.  1916B,  87,  109  N.  E. 
604] ,  the  court  of  appeals  of  that  state  held,  as  we  hold  here, 
that  the  remedy  provided  by  the  Workmen's  Compensation 
Act  is  a  remedy  within  the  meaning  of  the  saving  clause  of 
the  federal  judiciary  act,  and,  being  in  no  sense  a  proceeding 
in  rem,  may  exist  concurrently  with  the  right  to  proceed  in 
admiridty.  In  State  ex  rel.  Jarvis  v.  Daggett,  87  Wash.  253, 
[L.  R.  A.  1916A,  446,  151  Pac.  648],  the  supreme  court  of 
that  state  expressed  a  contrary  view,  holding  that  its  com- 
pensation act  was  not  meant  to  apply  to  maritime  injuries 
and  torts.  It  based  its  conclusion  upon  two  features  of  the 
Washington  act,  which  are  likewise  found  in  the  California 
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statute.  One  of  these  was  the  provision  abolishing  all  other 
remedies  and  limiting  the  right  to  compensation  to  proceed- 
ings under  the  provisions  of  the  act  itself.  But  concerning 
this  matter  we  think  it  sufficient  to  say  that  the  similar  lan- 
guage of  our  own  act  will  not  be  construed  as  designed  to 
exclude  admiralty  from  a  jurisdiction  which  it  possesses,  but 
merely  to  limit  suitors  in  the  tribunals  of  the  state  to  the 
forum  provided  for  the  determination  of  these  questions, 
viz.,  the  Industrial  Accident  Commission.  So  understood, 
the  language  imports  no  more  than  a  declaration  that  if  a 
suitor  shall  seek  redress  in  personam  for  such  an  injury  be- 
fore a  state  tribunal,  he  must  go  before  the  accident  commis- 
sion and  the  accident  commission  alone.  The  second  branch 
of  reasoning  under  which  the  supreme  court  of  "Washing- 
ton concluded  that  its  law  was  not  designed,  or,  if  designed, 
could  not  have  any  effect  upon  such  maritime  cases,  was  be- 
cause the  law  provided  a  recovery  different  from  that 
provided  by  the  United  States  statutes.  The  Revised  Stat- 
utes of  the  United  States,  sections  4283  and  4289,  [4  Fed. 
Stats.  Ann.,  pp.  839,  852;  U.  S.  Comp.  Stats.  1916,  sections 
8021,  8027],  limits  the  liability  of  the  owner  of  any  vessel 
for  damages  or  injuries  which  occur  without  his  privity  or 
knowledge  to  'Hhe  amount  or  value  of  the  interest  of  such 
owner  in  such  vessel,  and  her  freight  then  pending.''  But 
the  federal  statutes  create  no  irreconcilable  conflict  with  our 
own  compensation  act,  since  giving  them  full  force  it  would 
result  only  that  the  accident  commission  would  be  in  duty 
bound  to  limit  its  award  so  that  it  would  not  exceed  the  ascer- 
tained value  of  the  interest  of  the  owner,  and  our  Workmen's 
Compensation  Act  will  therefore  be  read  as  though  the  fed- 
eral statutes  were  embodied  in  it. 

We  have  not  overlooked  petitioner's  argument  based  upon 
its  construction  of  the  decision  of  the  United  States  supreme 
court  in  The  Osceola,  189  U.  S.  175,  [47  L.  Ed.  760,  23  Sup. 
Ct.  Rep.  483],  supported  by  the  opinion  of  the  district  court 
in  the  case  of  Schuede  v.  Zenith  S.  S.  Co,,  216  Fed.  566.  But 
we  find  ourselves  unable  to  accept  the  broad  view  which  peti- 
tioner takes  of  the  meaning  of  the  supreme  court  opinon  in 
the  Osceola  case,  and  we  are  constrained  to  reach  a  conclu- 
sion different  from  that  of  the  district  court  in  the  Schuede 
case.  Our  endeavor  has  been  to  make  fast  to  the  safe  anchor- 
buoys  set  out  in  its  decisions  by  the  supreme  court  of  the 
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United  States.  If  we  shall  have  mistaken  these  and  shall 
have  made  attachment  to  mere  flotsam,  then  in  truth  we  will 
have  drifted  with  these  litigants  into  chartless  seas;  but  in 
this  possibility  we  are  consoled  by  the  reflection  that  there  is 
still  at  their  call  the  safe  pilotage  of  the  supreme  court  of  the 
United  States  to  bring  them  to  a  secure  haven. 

The  writ  is  discharged  and  the  award  appealed  from  is 
affirmed* 

Lorigan,  J.,  Shaw,  J.,  Sloss,  J.,  Mdvin,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 


[S.  P.  No.  7537.    In  Bank.— February  8,  1917.] 

NORTH  PACIFIC  STEAMSHIP  COMPANY  (a  Corpora- 
tion),  Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION  OP  THE  STATE  OP  CALIFORNIA  et  al., 
Respondents. 

WoBKHEN's  Compensation  Act— Jurisdiction  of  Industrial  Accident 
Ck)MiiissiON — Stevedore — Accident  in  State  Fort. — The  occupa- 
tion of  a  stevedore  is  in  its  essence  maritime,  and  the  Industrial 
Accident  Commission  of  this  state  has  jurisdiction  to  make  an  award 
of  compensation  for  an  accidental  injury  to  him  suffered  while  he 
was  engaged  in  discharging  cargo  from  a  vessel  at  a  port  in  this 
state. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  H.  Sooy,  H.  W.  Qlensor,  and  C.  L.  Moore,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

THE  COURT. — Review  to  annul  an  award  of  respondents 
granted  to  one  Lewis  Falvik,  employed  as  a  stevedore  in  dis- 
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charging  cargo  from  the  steamship  "Yucatan,"  at  San 
Pedro,  California.  This  case  differs  from  North  Pacific 
Steamship  Co.  v.  Indmtrial  Accident  Commission,  ante,  p. 
346,  [163  Pac.  199],  this  day  decided,  in  no  essential  par- 
ticular. In  the  latter  case  the  injured  man  was  a  seaman. 
In  the  present  case  the  occupation,  that  of  a  stevedore,  was 
in  its  essence  maritime.  {Atlantic  Transport  Co.  v.  Imhro- 
vek,  234  U.  S.  52,  [51  L.  R.  A.  (N.  S.)  1157,  58  L.  Ed.  1208, 
34  Sup.  Ct.  Rep.  733] ;  The  Canada,  7  Fed.  119,  [7  Sawy. 
173] ;  Benedict  on  Admiralty,  4th  ed.,  par.  207.) 

Upon  the  authority  of  North  Pacific  Steamship  Co.  v.  In- 
dustrial Accident  Commission,  ante,  p.  346,  [163  Pac.  199], 
the  writ  is  discharged  and  the  award  afSrmed. 


[U  A.  No.  S82&.    Department  One.— February  5,  1917.] 

PHIL  CASS,  Respondent,  v.  RICHMOND  ROCHESTER, 

Appellant. 

JuDOMENT  ON  Pleadinos — ^ISSUES  Baised  BY  ANSWER. — Judgmoit  on  the 
pleacUngs  cannot  be  given  in  favor  of  the  plaintifT  where  the  answer 
puts  in  issue  a  material  allegation  of  the  complaint,  or  sets  up 
affirmative  matter  constituting  a  defense. 

AoENCT — Factob — Lien  for  Advances — Termination  of  Aoenoy. — An 
agent,  into  whose  possession  the  principal  has  put  personal  property 
for  purposes  of  a  sale,  is  a  factor,  and  he  has  a  lien  on  the  property 
for  all  proper  outlays  made  by  him  in  connection  vdth  the  agency. 
On  the  termination  of  the  agency  by  the  principal,  upon  the  agenfs 
refusal  or  failure  to  sell,  the  agent  is  still  entitled  to  reimburse- 
ment for  his  advances,  and  to  retain  the  properly  as  security. 

lb. — Pleading — Goods  Delivered  on  Consign ment. — A  complaint  to  re- 
cover the  possession  or  the  value  of  personal  property,  alleged  to 
have  been  delivered  to  the  defendant  "on  consignment"  for  the  pur- 
poses of  sale,  is  based  on  the  contract  of  agency  and  not  on  a  con- 
tract of  sale,  and  it  is  erroneous  to  render  judgment  for  the  plaintifT 
on  the  pleadings,  where  the  answer  sets  up  a  lien  for  advances  made 
by  the  agent. 

Id. — Obligation  of  Consignee  to  Remit  Fixed  Amount. — The  circum- 
stance that  the  consignee  was  to  remit  a  fixed  sum,  irrespective  of 
the  amount  for  which  he  might  sell  the  property,  is  not  inconsistent 
with  the  relation  of  principal  and  factor. 
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Id. — Assignment — Denial  on  Information  and  Belief. — In  an  aetion 
by  an  alleged  assignee  of  personal  property  to  recover  its  possession 
or  value  from  a  consignee  of  his  assignor,  the  fact  of  the  assign- 
ment is  not  a  matter  presumptively  within  the  knowledge  of  the 
defendant,  and  a  denial  of  the  assignment  for  want  of  information 
or  belief  is  snfScient  to  raise  an  issue  precluding  a  judgment  for  the 
plaintiff  on  the  pleadings. 

lb. — Ingonsistent  Defenses  may  bb  Pleaded. — A  defendant  has  the 
right  to  plead  inconsistent  defenses,  and  if  one  of  them  denies  mate- 
rial allegations  of  the  complaint,  judgment  cannot  be  rendered  on 
the  pleadings,  even  though  the  matter  thus  denied  may  be  admitted 
in  another  defense. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  C.  S.  Stick,  Paul  B.  Greer,  and  Phelps,  Qreer,  Winston 
&  Wharton,  for  Appellant 

Cass  &  Shelton,  for  Respondent. 

SLOSS,  J. — On  plaintiff's  motion  for  judgment  on  the 
pleadings  the  court  below  entered  judgment  in  his  favor  for 
one  thousand  five  hundred  dollars.    The  defendant  appeals. 

The  complaint  was  in  two  counts.  The  first  alleged  that  on 
or  about  October  1,  1912,  the  defendant  received  from  the 
Metallurgique  Motor  Company  a  certain  automobile,  ''under 
the  terms  of  a  certain  contract  between  said  defendant  and 
said  Metallurgique  Motor  Company  whereby  the  said  defend- 
ant agreed  to  hold  the  said  property  on  consignment,  and 
when  the  said  automobile  was  sold,  to  forward  to  the  said 
Metallurgique  Motor  Company  the  sura  of  $1,500.00."  It  is 
further  alleged  that  on  April  22,  1913,  defendant  notified  said 
Metallurgique  Motor  Company  that  he  would  not  carry  out 
the  terms  of  the  said  contract.  Thereafter,  it  is  averred,  the 
said  Metallurgique  Motor  Company  sold  and  transferred  said 
automobile  to  plaintiff.  The  defendant  unlawfully  withholds 
said  property  from  the  plaintiff,  to  his  damage  in  the  sum  of 
five  hundred  dollars,  and  the  value  of  said  property  is  two 
thousand  dollars.  The  second  count,  after  restating  many  of 
the  foregoing  matters,  alleges  that  while  the  automobile  was 
under  the  control  of  liie  defendant,  it  was  damaged,  through 
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the  defendant's  neglect,  in  various  particulars,  to  plaintiff's 
loss  in  the  sura  of  $1,382.50.  The  prayer  of  the  complaint 
was,  on  the  first  count,  for  the  return  of  the  automobile  or  its 
value,  together  with  the  sum  of  five  hundred  dollars  damages 
for  its  unlawful  detention,  and,  on  the  second  count,  for 
$1,382.50,  the  amount  of  damage  done  to  the  automobile  while 
it  was  in  defendant's  possession. 

The  answer  admits  the  receipt  of  the  automobile  under  the 
contract  set  forth  in  the  complaint.  It  admits  that  defendant 
had  refused  to  carry  out  the  contract  unless  the  Metallurgique 
Motor  Company  would  repair  the  automobile,  which  said  com- 
pany had  refused  to  do.  The  assignment  to  plaintiff  is  denied 
for  want  of  knowledge  or  information.  The  defendant  fur- 
ther denies  that  he  unlawfully  withholds  the  property  from 
plaintiff  to  plaintiff's  damage  in  any  sum;  he  alleges  that  he 
is  in  possession  of  the  automobile,  and  refuses  to  deliver  the 
same  to  the  plaintiff,  for  the  reason  that  plaintiff's  assignors 
are  indebted  to  him  in  the  sum  of  $204,  ''as  in  the  counter- 
claim hereinbelow  set  out" ;  that  defendant  has  demanded  this 
sum  of  plaintiff,  and  offered  to  deliver  the  automobile  to  him 
upon  his  paying  said  sum,  but  plaintiff  has  refused  to  pay  the 
same.  In  answer  to  the  second  cause  of  action,  defendant 
denies  the  allegations  of  damage  to  the  automobile.  There  is 
a  further  and  separate  defense  based  upon  the  representations 
of  the  Motor  Company  that  the  automobile  was  in  good  condi- 
tion, whereas,  the  defendant  alleges,  it  was,  in  fact,  in  bad 
order.  In  the  same  defense  it  is  alleged  that  the  Metallurgique 
Motor  Company  refused,  on  defendant's  demand,  to  put  the 
car  in  good  order,  and  that  thereupon  defendant  demanded 
that  said  Motor  Company  pay  him  the  sum  of  $149,  which  he 
had  paid  for  freight  on  said  car,  and  the  further  sum  of  $5  per 
month  for  storage. 

In  addition,  the  answer  contains  a  counterclaim  for  the 
sum  of  $204,  being  the  sums  advanced  on  the  car  by  defend- 
ant, to  wit,  $149  for  freight  and  $55  for  eleven  months'  stor- 
age at  the  rate  of  $5  per  month. 

Judgment  on  the  pleadings  cannot  be  given  in  favor  of  the 
plaintiff  where  the  answer  puts  in  issue  a  material  allegation 
of  the  complaint,  or  sets  up  affirmative  matter  constituting 
a  defense.  (Derby  <&  Co.  v.  Jackman,  89  Cal.  1,  [26  Pac. 
610].)  Concededly,  the  answer  denied  essential  averments  of 
the  second  cause  of  action.    The  judgment  was,  in  fact,  based 
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upon  the  first  count  alone,  and  the  question  is  whether  the 
answer  contained  any  denials  or  averments  which  precluded 
judgment  on  this  count  without  a  trial. 

The  plaintiff's  allegations  and  his  prayer  for  relief  show 
very  plainly  that  the  complaint  was  based  upon  the  theory 
that  the  automobile  was  the  property  of  plaintiff,  it  having 
been  put  into  the  possession  of  the  defendant  as  the  agent,  for 
purposes  of  sale,  of  plaintiff's  assignor.  If  this  was  the  cor- 
rect view,  the  defendant's  position  was  that  of  a  factor  (Civ. 
Code,  sec.  2026),  and  he  therefore  had  a  lien  on  the  property 
for  all  proper  outlays  made  by  him  in  connection  with  the 
agency.  (Civ.  Code,  sec.  3053.)  The  right  was  asserted  in 
the  answer.  Granting  that  upon  the  agent's  refusal  or  fail- 
ure to  sell,  the  principal  might  terminate  the  relation  and  re- 
claim the  property,  the  agent  was  still  entitled  to  reimburse- 
ment for  his  advances  and  to  retain  the  property  as  security. 
All  of  this  is  virtually  conceded  by  respondent.  But,  in  com- 
plete abandonment  of  the  theory  on  which  the  case  was 
brought,  it  is  now  argued — and  this  is  said  to  have  been  the 
basis  for  the  ruling  of  the  trial  court — that  the  transaction 
between  the  MetaUurgique  Motor  Company  and  the  defendant 
constituted  a  sale  of  the  automobile  to  the  defendant  for  the 
sum  of  one  thousand  five  hundred  dollars.  This  interpreta- 
tion of  the  dealings  between  the  parties  cannot  be  sustained. 
The  averment  of  the  complaint  is  that  the  automobile  was  re- 
ceived by  the  defendant  under  a  contract  whereby  the  defend- 
ant was  to  hold  the  property  on  consignment,  and,  when  the 
automobile  was  sold,  to  forward  to  the  Motor  Company  the 
sum  of  one  thousand  five  hundred  dollars.  There  is  thus 
alleged,  not  a  contract  of  sale,  but  one  which  made  the  de- 
fendant the  agent  of  the  plaintiff's  assignor  to  sell  the  auto- 
mobile. **The  word  *  consignment'  does  not  imply  a  sale. 
The  very  term  imports  an  agency,  and  that  the  title  is  in  the 
consignor."  (Harris  v.  Coe,  71  Conn.  157,  [41  Atl.  552]  ; 
Rolker  v.  Great  Western  Ins,  Co.,  4  Abb.  Dec.  76 ;  *42  N.  Y. 
(3  Keyes)  17;  Sturm  v.  Boker,  150  U.  S.  312,  326,  [37  L.  Ed. 
1093,  14  Sup.  Ct.  Rep.  99]  ;  Powell  v.  Wallace,  44  Kan.  656, 
659,  [25  Pac.  42] ;  Benjamin  on  Sales,  7th  ed.,  7.)  Irrespec- 
tive of  the  use  of  the  word  ** consignment,"  the  pleading  does 
not  show  that  the  transaction  was  a  sale,  or  anything  other 
than  an  intrustiflg  of  the  property  to  the  defendant  as  agent 
for  the  purposes  of  sale.    The  plaintiff  relies  upon  the  circum- 
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stance  that  defendant  was  to  remit  a  fixed  sum,  irrespective  of 
the  amount  for  which  he  might  sell  the  property.  This,  it  has 
often  been  held,  is  not  inconsistent  with  the  relation  of  prin- 
cipal and  factor.  **We  do  not  think,"  said  the  court  in 
Harris  v.  Coe,  supra,  **that  the  absence  of  a  limitation  upon 
the  price  at  which  goods  may  be  sold  by  a  consignee  who  is  to 
account  to  his  consignor  at  a  fixed  price  will  transform  an 
agreement  made  in  good  faith  and  clearly  intended  by  both 
parties  to  be  one  of  agency,  into  a  contract  of  sale.''  (See, 
also,  McCuttough  v.  Porter,  4  Watts  &  S.  (Pa.)  177,  [39  Am. 
Dec.  68] ;  Soria  v.  Davidson,  1  N.  Y.  St.  Rep.  119,  [53  N.  Y. 
Super.  Ct.  470] ;  Walker  v.  Butterick,  105  Mass.  237;  Ben- 
jamin on  Sales,  7th  ed.,  7.)  There  are  decisions  holding  that 
the  terms  of  the  agreement  may  be  such  *'as  to  make  the  con- 
signee, when  the  goods  are  sold,  the  purchaser  and  principal 
debtor  for  the  goods.  '*  (Benjamin  on  Sales,  supra;  Ex  parte 
White,  L.  R.  6  Ch.  App.  397,  affirmed  on  appeal,  21  Wkly. 
Rep.  465 ;  Northern  Electrical  Mfg.  Co.  v.  /.  C.  Wagner  Co., 
108  Wis.  584,  [84  N.  W.  894] ;  Nutter  v.  Wheeler,  2  Lowell, 
346,  [Fed.  Cas.  No.  10,384].)  But,  as  indicated  in  the  pas- 
sage just  quoted,  even  these  cases  concur  in  the  view  that  a 
sale  from  consignor  to  consignee  does  not,  in  any  event,  take 
place  until  the  latter  has  sold  the  goods.  In  the  meanwhile, 
the  goods  are  the  property  of  the  consignor,  and  the  consignee 
is  his  agent.  In  the  present  case,  no  sale  was  made  by  the  de- 
fendant, and  he  could  not,  therefore,  under  any  permissible 
interpretation  of  the  contract,  be  charged  as  purchaser  of  the 
automobile. 

There  is  still  a  further  ground  of  objection  to  the  granting 
of  judgment  on  the  pleadings.  Defendant  denied  the  trans- 
fer and  assignment  of  the  automobile  by  the  Motor  Company 
to  the  plaintiff.  An  assignment  by  the  Motor  Company  of  its 
interest  in  the  automobile  was  not  a  matter  that  was  pre- 
sumably within  the  knowledge  of  the  defendant.  A  denial 
for  want  of  information  or  belief  was,  therefore,  sufficient  to 
raise  an  issue.  (Jensen  v.  Dorr,  159  Cal.  742,  747,  [116  Pac. 
553].)  The  fact  that  in  the  counterclaim  the  defendant  may 
have  made  admissions  inconsistent  with  this  denial  does  not 
impair  its  effect.  A  defendant  has  the  right  to  plead  incon- 
sistent defenses,  and  if  one  of  them  denies  material  allega- 
tions of  the  complaint,  judgment  cannot  be  rendered  on  the 
pleadings,  even  though  the  matter  thus  denied  may  be  ad- 
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mitted  in  another  defense.  {Nudd  v.  Thompson,  34  GaL  39 ; 
Botto  V.  Yandament,  67  Cal.  332,  [7  Pac.  753] .)  It  is  claimed 
by  the  repondent  that  the  denial  of  the  assignment  is  over- 
come by  an  admission  contained  in  the  same  defense.  But  the 
supposed  admission  consists  merely  of  an  allegation  that  de- 
fendant refused  to  deliver  the  automobile  for  the  reason  **that 
the  assignors  of  the  plaintiff  are  indebted  to  this  defendant 
in  the  sum  of  $204."  This  reference  to  **  assignors  of  the 
plaintiff"  cannot  be  construed  into  an  admission  that  an  as- 
signment had,  in  fact,  been  made^  or  that  defendant  had  such 
knowledge  on  the  subject  as  to  preclude  a  denial  for  want  of 
information.  The  fair  construction  of  the  pleading  is  that, 
while  the  defendant  puts  the  plaintiff  to  proof  of  the  alleged 
assignment,  he  asserts,  at  the  same  time,  his  right  to  hold  the 
automobile  until  he  is  paid  the  amount  due  him  from  the 
Motor  Company,  to  whose  title  the  plaintiff  claims  to  have 
succeeded. 

The  judgmftat  is  reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred* 


[L.  A.  No.  3874.    Department  One.— FeBruary  5, 1917.J 

BERTHA    EUDELI/,    AppeUant,    v.    W.    T.    COMjINS, 

Respondent. 

Taxation— Sale  by  State  of  Land  Acquired  fob  Delinquent  Taxe&— 
Mahjno  Notice  or  Sale.— Under  seetion  3807  of  the  Political  Code, 
upon  a  sale  by  the  state  of  real  property  sold  to  it  for  delinquent 
tazes;  the  mailing  of  a  eopj  of  the  notiee  of  sale  to  the  party  to 
whom  the  land  was  last  assessed,  where  the  postoffiee  address  of  such 
party  is  known,  is  a  prerequisite  to  the  authority  of  the  tax  eoUeetor 
to  make  the  sale. 

D. — ^TiME  or  liAiUNG  NonoE  of  Sale. — Prior  to  the  amendment  of  such 
■action  in  1913  (Stats.  1913,  p.  659),  such  mailing  was  required  to 
be  made  at  least  three  weeks  before  the  sale — ^that  is,  at  or  before 
the  commencement  of  the  period  during  which  notice  must  be  pub- 
lished or  posted.  A  mailing,  if  any  was  required,  only  ten  daya 
before  the  sale  was  insufficient. 

I^— Bbcitals  in  Deed— Void  Deed.— Under  section  3898  of  the  Political 
€k>de,  as  it  existed  prior  to  the  amendment  of  1913,  the  deed  from 
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the  state  was  required  to  recite  either  a  mailing  in  compliance  with 
the  statute,  or  the  existence  of  the  fact  which  made  such  mailing 
unnecessary, — that  is,  that  the  address  was  not  known  to  the  tax  col- 
lector. A  deed  failing  to  contain  such  a  recital  was  void. 
Id. — T'BtooT  or  Tax  Sale  in  Absence  or  Deed. — In  the  absence  of  a  deed 
from  the  tax  collector,  which  the  statute  makes  prima  facie  evidence 
that  the  preliminary  steps  recited  in  the  deed  had  been  taken,  the 
sale  by  the  tax  collector  cannot  be  established  without  proving  the 
various  conditions  precedent  to  a  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    W.  H.  Thomas,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  A.  Weber,  for  Appellant. 

Allison  &  Dickson,  for  Respondent. 

SLOSS,  J. — Action  to  quiet  title.  The  plaintiff  claims  un- 
der a  tax  sale  and  deed.  The  court  gave  judgment  dismiss- 
ing the  action  upon  payment  by  the  defendant  to  the  plaintiff 
of  the  amount  bid  at  the  tax  sale.  The  plaintiff  appeals  from 
the  judgment  and  from  an  order  denying  her  motion  for  a 
new  trial. 

On  August  8,  1911,  the  property  was  conveyed  to  the  state 
of  California  for  nonpayment  of  taxes  levied  in  the  year  1905. 
A  deed  was  made  by  the  tax  collector  of  San  Bernardino 
County  to  plaintiff's  predecessor  on  January  22,  1912.  This 
instrument  recited,  among  other  things,  the  due  publication 
of  a  notice  of  sale  to  take  place  on  the  twentynaecond  day  of 
January,  1912,  and  that  the  tax  collector  did,  on  the  twelfth 
day  of  January,  1912,  ''mail  a  copy  of  said  notice,  postage 
thereon  prepaid  and  registered  to  the  party  to  whom  the  land 
was  last  assessed  next  before  such  sale  at  his  last  known  post- 
ofSce  address,  Redlands,  Cal." 

Under  section  3897  of  the  Political  Code,  the  mailing  of  the 
notice,  where  the  postoflSce  address  of  the  party  to  whom  the 
land  was  last  assessed  is  known,  is  a  prerequisite  to  the  author- 
ity of  the  tax  collector  to  make  the  sale.  {SmitJt  v.  Furlong , 
160  Cal.  522,  [117  Pac.  527] ;  Campbell  v.  Moron,  161  Cal. 
325,  [119  Pac.  89] ;  Smith  v.  Boston,  161  Cal.  341,  [119  Pac. 
91] ;  Wright  v.  Anglo-Calif omicm  Bank,  161  Cal.  500,  [119 
Pac.  651] ;  Krotzer  v.  Douglas,  163  Cal.  49,  [124  Pac.  722].) 
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Prior  to  its  amendment  in  1913  (Stats.  1913,  p.  559),  the  sec- 
tion did  not,  in  terms,  prescribe  the  time  when  such  copy  must 
be  mailed.  But  we  have  held  that,  under  a  fair  construction 
of  the  earlier  provision,  the  mailing  must  take  place  at  least 
three  weeks  before  the  sale,  i.  e.,  at  or  before  the  commence- 
ment of  the  period  during  which  notice  must  be  published  or 
posted.  (Healton  v.  Morrison,  162  Cal.  668,  [124  Pac.  240].) 
The  recital  in  the  deed  here  is  of  a  mailing  only  ten  days 
before  the  sale.  This  was  insufficient,  if  any  mailing  was 
required. 

The  appellant  contends,  however,  that  the  evidence  intro- 
duced by  her  shows  that  the  postoffice  address  of  the  person 
to  whom  the  property  was  last  assessed  was  not,  either  con- 
structively or  in  fact,  known  to  the  tax  collector,  and  that, 
therefore,  no  mailing  was  necessary.  Section  3898  of  the 
Political  Code,  as  it  read  at  the  time  of  the  deed  to  plaintiff's 
grantor,  provided  that  the  deed  from  the  tax  collector  to  the 
purchaser  should  recite  ''the  fact  necessary  to  authorize  such 
sale  and  conveyance."  The  mailing  of  a  copy  of  the  notice 
was  one  of  the  facts  necessary  to  authorize  the  sale  (Smith  v. 
Furlong,  160  Cal.  522,  [117  Pac.  527]),  unless  such  mailing 
were  excused  by  the  fact  that  the  address  was  not  known. 
It  would  seem,  therefore,  that  the  deed  was  required  to  recite 
either  a  mailing  in  compliance  with  the  statute,  or  the  exist- 
ence of  the  fact  which  made  such  mailing  unnecessary,  i.  e., 
that  the  address  was  not  known  to  the  tax  collector.  A  deed 
which  did  not  contain  one  or  the  other  of  these  recitals  was 
not  the  deed  required  by  section  3898,  and  did  not,  accord- 
ingly, convey  title  to  the  purchaser.  This  view  has  been 
intimated  by  this  court  in  several  decisions.  (Buck  v.  Canty, 
162  Cal.  226,  236,  [121  Pac.  924] ;  Canty  v.  Staley,  162  Cal. 
379,  [123  Pac.  252] ;  Davis  v.  Peck,  165  Cal.  353,  355,  [132 
Pac.  438] ;  Strauss  v.  Canty,  169  Cal.  101,  [145  Pac.  1012].) 
In  none  of  these  cases,  however,  was  a  determination  of  the 
point  absolutely  necessary.  The  extent  of  the  actual  deci- 
sion was  that,  if  the  deed  did  not  contain  a  recital  showing 
either  that  notice  had  been  mailed  or  that  mailing  was  not 
required,  the  party  claiming  under  the  tax  sale  must,  at  least, 
produce  evidence  outside  the  deed  to  show  that  the  required 
step  had  been  taken,  or  that  it  was  excused.  In  each  in- 
stance, the  purchaser  had  failed  to  meet  this  burden,  and  the 
judgment  against  him  could  be,  and  was,  affirmed  without  a 
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definite  ruling  on  the  validity  of  the  deed  itself.  Now  that 
the  point  is  directly  presented  for  decision,  we  feel  compelled 
to  hold  that,  under  the  statutes  in  force  prior  to  1913,  a  deed 
which  did  not  recite  either  that  notice  was  mailed  or  that  it 
was  not  required  to  be  mailed  was  void. 

The  appellant  makes  the  further  point  that  the  deUvery  of 
the  deed  wais  not  necessary  to  complete  the  sale  by  the  tax 
collector.  Assuming  the  validity  of  the  point  (see  Young  v. 
Patterson,  9  Cal.  App.  469,  [99  Pac.  552]),  it  cannot  avail 
here.  The  plaintiff  offered  no  evidence  touching  the  valid- 
ity of  the  sale,  except  to  show  that  the  tax  collector  did  not 
know  the  address  of  the  person  to  whom  the  property  was 
last  assessed.  There  was  no  effort  to  prove  the  various  other 
conditions  precedent  to  a  sale.  The  plaintiff  relied  upon  the 
effect  of  the  deed  itself  as  prima  facie  evidence  that  the  pre- 
liminary steps  recited  in  the  deed  had  been  taken.  But  it  is 
only  a  deed  made  in  conformity  with  the  requirements  of  sec- 
tion 3898  which  can  operate  as  prima  fade  evidence,  and  this, 
as  we  have  seen,  was  not  such  a  deed.  There  was  therefore 
no  evidence  that  a  valid,  or  indeed  any,  sale  had  taken  place. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 


[Sao.  No.  2464.    In  Bank.— F^bmarj  6,  1017.] 

In  the  Matter  of  the  Estate  of  JAMES  ALDEBSLEY, 

Deceased. 

Trust  to  Oonvet  Land  After  Death  or  Lwe  Beneficiary — ^Void  Pro- 
vision.— Prior  to  the  amendment  of  August  10,  1913  (Stats.  1913, 
p.  438)  y  to  section  857  of  the  Civil  Code,  a  trust  to  receive  the  rents 
of  real  estate  and  apply  them  to  the  use  of  a  person  during  his  life, 
and  after  the  death  of  the  life  beneficiary  to  convey  the  property 
to  the  survivors  of  the  individuals  named  as  trustees,  with  power 
given  to  the  trustees  to  sell  the  property  prior  to  the  death  of  the 
life  beneficiary,  if  the  trustees  deem  it  advisable,  or  if  it  becomes 
necessary,  was  void  as  to  that  portion  directing  a  conveyance  after 
the  death  of  the  life  beneficiary. 

I». — Estate  of  Trustee  During  Life  of  Benepigiart. — ^Until  the  death 
of  the  life  beneficiary,  the  estate  which  the  trustees  held  wa«  one 
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merelj  adequate  for  the  purpose  of  ezecuting  the  trust.  At  no  in- 
•tant  of  time  did  the  trustees  possess  the  egui table  estate  in  remain-  ? 
der,  and  at  no  instant  of  time  was  it  possible  for  a  merger  to  take 
place. 
Id. — Construction  gw  Deed — ^Words  of  Absolute  Oonystanob  Be- 
stbioted  bt  trust  provisions — termination  ov  trust — reversion 
TO  Heiss  OF  Trustor. — A  deed  which,  after  employing  words  of 
absolute  conveyance  to  the  grantees,  "or  the  survivors  of  them,  their 
heirs  and  assigns  forever/'  dearly  restricts  the  fee  conveyed  to  the 
grantees  to  and  for  the  purposes  of  such  trusts,  cannot  be  construed 
as  a  direct  grant  to  the  grantees,  or  the  survivors  of  them.  Upon 
the  death  of  the  life  beneficiary  the  trusts  created  by  the  deeds 
terminated,  and  the  property  descended  in  fee  to  the  heirs  of  the 
trustor. 

Id. — Sals  bt  Trustees  and  BBNEnciARY  During  Life  of  Trust. — 
Under  the  power  of  sale  conferred  on  the  trustees,  they  were  author- 
ized, prior  to  the  death  of  the  life  beneficiary,  to  sell  the  trust  prop- 
erty, and  their  conveyance  thereof  in  fee,  joined  in  by  such  benefi- 
ciary, passed  his  equitable  life  estate  and  his  reversionary  interest 
therein. 

Id.— Use  of  Proceeds  of  Sale  and  Interest  Thereon  by  Trustees. — 
A  provision  of  such  trust,  authorizing  the  trustees  to  use  the  "rents, 
issues  and  profits"  of  the  land  in  the  performance  of  their  duties, 
empowers  them  to  utilize  in  lieu  thereof  the  interest  on  the  considera- 
tion received  from  the  sale  of  the  premises,  but  does  not  give  them 
the  right  to  use  any  part  of  the  principal  for  the  purposes  of  the 
trusts. 

Id. — ^Estate  of  Deceased  Person — ^Accounting  by  Representative  of 
Deceased  Administrator. — ^Under  section  1639  of  the  Code  of  Civil 
Procedure,  upon  the  death  of  the  administratrix  of  the  estate  of  a 
deceased  person,  her  accounts  as  such  administratrix  may  be  pre- 
sented and  filed  by  her  personal  representative. 

Id. — Allowance  of  Claims  —  Delay  in  Presentation  —  Appeal. — The 
allowance  by  the  court  of  claims  against  the  estate  of  a  deceased 
person  will  not  be  disturbed  on  appeal  on  the  ground  that  they  were 
not  presented  during  the  time  allowed  by  law,  in  the  absence  of  evi- 
dence affirmatively  showing  that  fact. 

Id. — Barred  Claims  cannot  be  Allowed. — Claims  against  an  estate  of 
a  deceased  person,  which  are  barred  at  the  time  of  their  presenta- 
tion, cannot  be  allowed  by  the  court. 

Id. — ^Funeral  Expenses — Monument  for  Grave— Joint  Use. — It  is  no 
objection  to  a  charge  for  a  monument  for  a  decedent  that  it  was 
also  intended  to  serve  as  a  monument  for  the  grave  of  his  father. 

Id. — ^Pees  of  Attorney  for  Administrator. — The  attorney  for  an  ad- 
ministrator, who  did  not  fully  administer  upon  the  property  of  the 
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estate,  is  not  entitled  to  full  commissions,  and  his  fees  should  be 
based  upon  the  amount  of  the  estate  when  the  aeeount  is  finally 
settled. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County  settling  the  final  account  of  the  legal  representative 
of  a  deceased  administratrix.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clarence  N.  Biggins,  and  George  F.  Jones,  for  Appellants. 

Carleton  Gray,  for  Respondent. 

LAWLOR,  J. — This  is  an  appeal  from  an  order  settling  the 
first  and  final  account  of  Ellen  Williams,  as  administratrix 
of  the  estate  of  James  Aldersley,  deceased.  She  died  pend- 
ing probate  and  Elbert  Aldersley  succeeded  her  as  adminis- 
trator of  the  said  estate,  while  her  daughter,  Julia  A.  Mc- 
Cloud,  became  her  administratrix  and  legal  representative. 
The  case  turns  upon  the  validity  of  certain  trust  deeds  and 
the  distribution  to  be  made  of  the  moneys  received  from  the 
sale  of  the  trust  property. 

John  Aldersley  was  the  father  of  four  children,  all  of 
whom  were  living  at  the  time  of  his  death.  In  1882  he  con- 
veyed a  certain  parcel  of  land,  known  as  tract  No.  1,  to  three 
of  his  children — Ellen  Williams,  Edwin  and  William  K. 
Aldersley — ^in  trust  for  the  benefit  and  use  of  his  son  James, 
who  is  the  decedent  in  this  estate.  On  June  10,  1889,  John 
Aldersley  made  a  second  conveyance  of  another  parcel  of 
land,  designated  herein  as  tract  No.  2,  to  the  said  grantees, 
also  in  trust  for  the  benefit  and  use  of  said  James.  On 
December  4,  1891,  John  Aldersley  died  intestate,  leaving  his 
four  children  as  heirs,  his  wife  having  predeceased  him. 
Thereafter,  on  February  13,  1892,  James  Aldersley,  who  in 
1884  had  received  a  patent  from  the  United  States  govern- 
ment to  a  certain  homestead,  designated  herein  as  tract  No.  3, 
conveyed  the  land  to  the  same  grantees  on  like  terms  of  trust 
as  the  other  deeds.  Thus  the  two  brothers  and  the  sister  held 
the  three  parcels  of  land,  which  were  as  a  matter  of  fact  con- 
tiguous tracts,  aggregating  440  acres,  all  in  trust  for  the 
benefit  and  use  of  their  brother  James.  The  three  convey- 
ances by  which  this  result  was  accomplished  were  substan- 
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tially  identical  in  form,  the  provisions  pertinent  to  the  con- 
sideration of  the  questions  raised  by  this  appeal  reading  as 
follows: 
•  •  • 
"That  said  party  of  the  first  part,  in  consideration  .  .  .  , 
does  grant,  bargain,  convey  and  confirm  unto  said  parties  of 
the  second  part  or  the  survivors  of  them,  their  heirs  and  as- 
signs forever:  All  that  certain  tract  of  land  situate,  lying 
and  being  ...  in  the  County  of  Butte,  State  of  California, 

**To  have  and  to  hold  the  above  granted  premises  together 
with  the  appurtenances  and  every  part  thereof  unto  said  par- 
ties of  the  second  part,  their  survivors  and  assigns  forever 
in  fee,  upon  trust,  nevertheless,  and  to  and  for  the  uses,  inter- 
ests, and  purposes  hereinafter  limited,  described  and  de- 
clared, that  is  to  say: 

''First:  To  receive  the  rents,  issues  and  profits  of  said 
premises,  and  apply  the  same  to  and  for  the  use,  purpose, 
support  and  maintenance  of  said  James  Aldersley  for  and 
during  the  term  of  his  natural  life. 

** Second:  After  the  death  of  James  Aldersley  to  convey 
the  said  premises  by  deed  to  said  parties  of  the  second  part  or 
their  survivors  or  survivor,  living  at  the  death  of  said  James 
Aldersley,  their  heirs  and  assigns. 

''Third:  In  case  the  said  parties  of  the  second  part  deem 
it  advisable,  or  if  it  becomes  necessary  to  sell  the  said  before 
described  premises  any  time  prior  to  the  decease  of  said 
James  Aldersley,  said  parties  of  the  second  part  or  the  sur- 
vivor, shall  have  full  power  and  right  to  sell  and  convey  said 
premises  upon  such  terms  and  price  as  they  may  deem  best 
and  for  the  interest  of  their  trust.  ..." 

William  K.  Aldersley  died  on  February  15,  1906,  leaving 
four  children,  who  are  the  contestants  herein.  Elbert 
Aldersley,  already  mentioned  as  the  administrator  of  the  es- 
tate of  James  Aldersley,  is  one  of  these  children.  There- 
after, in  pursuance  of  the  terms  of  the  trusts,  Ellen  Williams 
and  Edwin  Aldersley  took  charge  of  the  property.  Julia  A. 
McCloud  testified  as  to  this  fact  as  follows:  **  James  Aldersley 
was  a  cripple,  and  Ellen  Williams  and  Edwin  Aldersley  were 
his  sister  and  brother.  They  always  cared  for  him  and  if  he 
had  any  affairs,  they  attended  to  them.  Ellen  Williams  and 
James  Aldersley  had  lived  upon  this  property  all  of  my  life, 
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.  .  .  and  Edwin  Alderdey  was  with  them  part  of  the  time." 
On  June  26,  1909,  the  three  tracts  of  land  were  conveyed  to 
Julia  A.  McCloud  in  consideration  of  one  thousand  four  hun- 
dred dollars  in  cash  and  her  promissory  note  secured  by  mort- 
gage for  $1,750.  It  was  stated  in  the  deeds  from  the  trustees 
that  the  transfer  was  made  because  it  was  deemed  "advisable 
and  necessary  for  all  persons  interested  in  said  property  to  sell 
all  of  the  said  real  property."  The  conveyances  were 
effected  in  one  transaction  by  four  separate  grant,  bargain, 
and  sale  deeds,  each  naming  Julia  A.  McCloud  as  the  grantee 
in  fee,  to  wit:  A  deed  of  tracts  Nos.  1  and  2  by  Edwin  Alders- 
ley  and  Ellen  "Williams,  trustees;  a  deed  of  tract  No.  3  by 
Edwin  Aldersley  and  Ellen  Williams,  trustees ;  a  deed  of 
tracts  Nos.  1,  2,  and  3  by  Edwin  Aldersley  and  Ellen  Will- 
iams individually ;  and  a  deed  of  tracts  Nos.  1,  2,  and  3  by 
James  Aldersley,  individually.  After  Julia  A.  McCloud  took 
possession  of  the  property,  the  trustees  and  James  ceased  to 
live  thereon.    James  died  intestate  on  April  25,  1913. 

This  brings  us  to  the  administration  of  the  estate  of  James 
Aldersley  resulting  in  the  present  appeal.  Ellen  Williams, 
as  we  have  noted,  was  appointed  the  administratrix.  On 
April  30,  1914,  she  filed  her  first  and  final  account.  Al- 
though on  the  face  of  the  three  deeds  of  trust  it  would 
appear  that  James'  interest  in  the  trust  res  had  terminated, 
it  is  set  forth  in  the  account  that  he  had  died  possessed  of  an 
estate  worth  $2,433,  consisting  of  the  sum  of  $1,009  cash  in 
bank,  and  one  thousand  four  hundred  dollars  balance  unpaid 
on  the  note  of  Julia  A.  McCloud  which  was  mentioned  in  the 
last  paragraph,  and  $24  interest  thereon.  In  the  evidence  it 
appears  that  this  sum  is  the  balance  remaining  on  hand  from 
the  $3,150  received  from  the  sale  of  the  three  tracts.  It  is 
stated  in  the  account  that  the  administratrix  had  paid  out  in 
cash  in  satisfaction  of  the  various  claims  against  the  estate  the 
entire  sum  of  $2,433.  Several  of  these  claims  were  contested, 
as  we  shall  presently  note  in  greater  detail ;  but  on  May  17, 
1914,  before  the  account  was  settled,  Ellen  Williams  died. 

As  already  stated,  Elbert  Aldersley,  one  of  the  contestants, 
was  then  appointed  administrator  of  James  Aldersley 's  es- 
tate, and  Julia  A.  McCloud  became  administratrix  of  her 
mother's  estate.  The  latter  was  also  substituted  in  her 
mother's  place  as  her  legal  representative  in  order  that  the 
account  could  be  determined.    Before  the  exceptions  to  the 
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account  could  be  heard,  Julia  A.  McCloud  filed  a  second 
account,  alleging:  '*That  in  truth  and  in  fact  said  James 
Aldersley  at  the  time  of  his  death  had  no  property  whatso- 
ever of  any  kind  or  nature,  and  that  the  property  set  forth 
in  the  papers  of  said  estate  as  being  the  property  of  said 
James  Aldersley,  deceased,  was,  in  truth  and  fact,  the  prop- 
erty of  said  Ellen  Williams,  and  Edwin  Aldersley,  who 
owned  the  same  in  equal  shares,  and  said  James  Aldersley, 
deceased,  never  had  any  right,  title,  or  interest  in  or  to  the 
same  or  any  part  thereof.*'  New  exceptions  were  filed  by  the 
contestants,  but  the  court  approved  the  account,  and  in  its 
order  settling  it  declared  that  the  said  sum  of  $2,433  "with 
which  said  Ellen  Williams,  while  administratrix  of  said  es- 
tate, credited  to  said  estate  was  not  a  part  of  said  estate  and 
was  a  sole  property  of  herself  and  of  Edwin  Aldersley,  and 
that  said  estate  had  no  interest  whatever  therein,  and  the 
sum  was  so  credited  by  her  to  said  estate  by  mistake."  The 
appeal  is  taken  principally  from  this  order. 

1.  It  is  contended  by  the  contestants  that  *'the  deeds  of 
trust  and  the  conveyances  under  them  are  void  because  they 
are  a  trust  to  convey  forbidden  by  the  rule  in  the  Fair  es- 
state."  (Citing  Estate  of  Fair,  132  Cal.  523,  [84  Am.  St. 
Rep.  70,  60  Pac.  442,  64  Pac.  1000] ;  Id.,  136  Cal.  79,  [68 
Pac.  306].)  They  concede,  however,  *'that  the  trust  to  re- 
ceive the  rents,  issues,  and  profits  of  said  premises  and  apply 
the  same  to  and  for  the  use,  purpose,  support  and  mainte- 
nance of  said  James  Aldersley  for  and  during  the  term  of 
his  natural  life"  is  valid.  (Sacramento  Bank  v.  Montgomery, 
146  Cal.  745,  [81  Pac.  138].)  That  the  second  paragraph 
requiring  a  conveyance  by  the  trustees  cannot  be  supported 
under  the  rule  established  by  the  Fair  decision  is  clear.  At 
the  time  the  deeds  were  executed,  and  indeed  until  the 
amendment  to  section  857  of  the  Civil  Code,  which  went  into 
force  August  10,  1913  (Stats.  1913,  p.  438),  it  was  the  law  of 
this  state  that  a  trust  to  convey  was  void.  It  is  true  that  the  j  / 
apparent  intention  of  the  trustors  was  to  vest  the  remainder  I  y 
over  after  the  life  of  James  Aldersley  in  the  sister  and  broth- 1 
ers  who  should  survive  him.  Had  such  a  provision  been  | 
expressly  made  in  the  deeds,  upon  the  termination  of  the  1 
equitable  life  estate  of  James,  the  entire  equitable  estate  as  v 
well  as  the  legal  title  would  be  vested  in  the  trustees,  and  a 
conveyance  as  contemplated  by  the  second  paragraph  would 
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have  been  unnecessary.  In  such  a  case  the  provision  for  a 
conveyance,  if  still  included,  would  be  regarded  as  "nothing 
more  than  an  assurance  of  title/'  {Hofsas  v.  Cunvmngs,  141 
Cal.  525,  [74  Pac.  110].)  But  no  words  were  employed 
which  evidence  an  independent  conveyance  of  the  equitable 
estate  in  remainder  over  to  the  trustees  in  their  individual 
capacity.  Until  the  death  of  James,  the  estate  which  they 
held  was  merely  adequate  for  the  purpose  of  executing  the 
valid  provisions  of  the  trusts.  (Morffew  v.  San  Francisco 
etc.  R.  R.  Co.,  107  Cal.  587,  [40  Pac.  810].)  At  no  instant 
of  time  did  the  trustees  possess  the  equitable  estate,  and  at 
no  instant  of  time  was  it  possible  for  a  merger  to  take  place. 
But  the  respondent  urges  that  the  surviving  children  are 
entitled  to  the  entire  trust  property  for  other  reasons,  that, 
in  fact,  **the  deeds  create  no  trust  whatever,  except  in  favor 
of  James  Aldersley,"  and  **can  only  be  construed  as  a  direct 
grant  to  the  three  children,  or  the  survivor  of  them."  But 
the  deeds  after  employing  words  of  absolute  cpnveyance 
clearly  restrict  the  fee  conveyed  to  the  grantees  to  and  for 
the  purposes  of  the  trusts.  The  actual  title  conveyed  was 
therefore  commensurate  for  this  purpose  and  no  more.  Ac- 
cepting the  respondent's  contention,  and  the  estate  granted 
to  the  trustees  would  be  strictly  that  of  an  unlimited  joint 
tenancy — ^**unto  said  parties  .  .  .  or  the  survix>ors  of  them, 
their  heirs  and  assigns  forever.**  (Italics  ours.)  But  that 
this  was  not  the  intention  of  the  respective  trustors  is  clearly 
manifested  by  the  terms  of  the  second  paragraph.  By  that 
paragraph  it  was  obviously  intended  to  provide  a  method  of 
terminating  the  joint  tenancy  upon  the  death  of  James  and 
vesting  the  property  in  fee  in  the  children  of  John  Aldersley 
then  living.  That  is  to  say,  it  was  intended  by  the  trustors 
that  James  should  possess  the  beneficial  interest  until  his 
death,  and  that  the  children  surviving  him  should  take  the 
legal  title  freed  from  the  trusts  only  when  it  was  duly  con- 
veyed to  them  by  virtue  of  the  autliority  attempted  to  be 
created  under  the  second  paragraph.  The  language  em- 
ployed expresses  just  that  intention.  But  such  a  scheme  was 
forbidden  by  law.  It  must  therefore  fail.  Upon  James' 
death  the  trusts  created  by  the  deeds  terminated,  and  the 
property  descends  in  fee  to  the  heirs  of  the  respective 
trustors.     (Civ.  Code,  sec.  866.) 
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This  presents  the  question  whether  the  attempted  sale  of 
the  three  tracts  to  Julia  A.  McCloud  passed  any  interest 
which  James  at  the  time  possessed  in  the  property,  and,  if  so, 
the  proportion  of  the  consideration  received  therefrom  which 
properly  belongs  to  his  estate.  It  is  conceded  that  the  trus- 
tees had  no  power  of  sale  other  than  the  power  granted  under 
the  provisions  of  the  third  paragraph.  But  it  is  insisted  that 
that  provision  is  void  principally  because  it  is  inseparable 
from  the  provision  of  the  second  paragraph.  We  find  no 
merit  in  the  contention.  The  deeds  expressly  provide  that 
such  a  sale  should  be  made  whenever  the  trustees  **deem  it 
advisable,  or  if  it  becomes  necessary.''  To  hold  as  contended 
that  the  third  paragraph  only  authorizes  a  sale  for  the  pur- 
poses of  carrying  out  the  provisions  of  the  second  paragraph, 
referring  to  the  distribution  of  the  principal,  is  to  give  the 
language  used  a  strained  construction  which  is  neither  re- 
quired by  the  context  of  the  instruments  nor  in  harmony 
with  the  obvious  intention  of  the  trustors.  But  even  if  the 
provision  be  merely  regarded  as  a  power  of  sale,  the  validity 
of  the  sale  cannot  be  questioned.  Moreover,  as  has  been 
stated,  James,  for  a  valuable  consideration,  personally  gave 
his  deed  to  Julia  A.  McCloud  purporting  to  convey  the  title 
of  the  three  tracts  to  her.  This  in  itself  is  suflScient  to  re- 
move all  doubt  that  the  title  which  James  possessed  in  the 
tracts  has  passed  to  the  grantee,  and  we  are  here  concerned 
with  no  other  interest.  This  interest  of  James  consisted,  in 
part,  of  an  equitable  life  estate  in  tract  No.  3  and  the  rever- 
sion therein  after  satisfaction  of  the  trust.  The  deeds  passed 
the  entire  title  to  this  tract.  In  addition,  he  possessed  an 
equitable  life  estate  in  tracts  Nos.  1  and  2,  and,  as  John 
Aldersley  had  died  intestate  leaving  the  four  children  as  his 
heirs,  was  entitled  to  a  one-fourth  interest  in  the  reversion 
thereof.  This,  too,  was  conveyed  to  Julia  A.  McCloud.  In 
consideration  of  the  property  conveyed  to  her,  as  we  have 
pointed  out,  a  sum  aggregating  $3,150  was  paid.  No  evi 
dence,  however,  was  heard  by  the  probate  court  as  to  the 
exact  amount  of  the  consideration  received  by  the  two  trus- 
tees which  represents  the  interest  possessed  by  James  in  the 
three  tracts.  This  fact  must  be  determined  in  order  to  as- 
certain what  amount  should  now  be  credited  to  his  estate. 

There  is  another  question  to  be  considered :  Under  the  terms 
of  the  trusts,  the  trustees  had  authority  to  use  the  ''rents. 
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issues  and  profits"  of  the  tracts  of  land  in  the  performance 
of  their  duties.  Contention  is  made  that  this  power  does  not 
include  the  right  to  utilize  in  lieu  thereof  the  interest  on  the 
consideration  received  from  the  sale  of  the  premises.  But  a 
fair  construction  of  the  instruments  leaves  no  doubt  that  the 
words  must  be  construed  in  that  sense.  It  does  not  follow, 
however,  that  the  trustees  had  any  right  to  use  any  part  of 
the  principal  for  the  purposes  of  the  trusts.  It  was  their 
duty  to  preserve  the  principal  until  they  had  returned  it  to 
the  trustors  or  their  estates  after  the  terms  of  the  trusts  had 
been  fully  performed.  Notwithstanding  this,  Edwin  Alder- 
sley,  testifying  at  the  hearing  of  the  account,  stated  that  part 
of  the  consideration  was  expended  in  caring  for  James  dur- 
ing the  ensuing  four  years — ^''used  it  up  for  his  living  ex- 
penses, doctor  bills,  and  other  things."  It  was  stated  that 
the  amount  thus  expended  amounted  to  $717.  Whether  this 
expenditure  was  made  with  the  consent  of  James  from  his 
share  of  the  property,  or  was  merely  paid  out  of  the  amount 
received  from  the  sale  of  the  entire  property  without  regard 
to  his  consent,  are  matters  which  have  not  been  shown,  but 
which  will  be  required  to  be  established  before  the  amount  of 
the  property  to  be  accounted  for  in  this  estate  can  be  defi- 
nitely determined.  It  may  be  remarked,  however,  that  unless 
the  contrary  be  shown,  and  since  James  received  the  benefit 
of  the  said  expenditure,  the  presumption  would  be  that  the 
money  was  paid  solely  from  his  share  of  the  moneys  held  in 
trust. 

2.  We  see  no  force  to  the  objection  made  to  the  filing  of  the 
account  herein  by  Julia  A.  McCloud  after  Ellen  Williams 
had  died.  (Code  Civ.  Proc,  sec.  1639.)  The  court  granted 
her  authority  to  file  it  as  the  legal  representative  of  Ellen 
Williams,  and  sufficient  facts  are  set  forth  in  the  account  to 
support  the  order. 

Objection  was  also  made  to  the  allowance  by  the  court  of 
the  claim  for  medical  attendance  during  the  last  illness,  costs 
of  burial,  and  other  funeral  expenses.  In  support  of  these 
claims  Edwin  Aldersley  testified  that  they  were  paid,  and 
various  vouchers  which  had  been  filed  with  the  first  and  final 
account  by  Ellen  Williams  were  introduced  in  evidence.  It 
is  urged  that  none  of  the  claims  was  presented  against  the 
estate  during  the  time  allowed  by  law.  (Code  Civ.  Proc, 
sec.  1493.)     But  the  contestants  introduced  no  evidence  in 
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support  of  their  contentioB.  For  instance,  no  affirmative  evi- 
dence was  oflfered  to  the  effect  that  Ellen  Williams,  assuming 
that  she  had  paid  the  various  claims  before  she  was  appointed 
administratrix,  as  it  is  claimed,  had  not  afterward  in  due 
time  presented  her  claim  against  the  estate.  In  the  absence 
of  a  showing  to  the  contrary,  we  cannot  disturb  the  ruling  of 
the  court  in  allowing  the  claims.  The  presumption  is  that 
the  rulings  were  proper. 

Two  other  claims  were  presented  by  Edwin  Aldersley  and 
Ellen  Williams  for  services  rendered  in  nursing  and  caring 
for  James  for  the  two  years  prior  to  his  death.  The  con- 
testants served  and  filed  exceptions  to  these  claims  alleging 
that  they  were  barred  at  the  time  of  presentation,  that  they 
were  excessive  in  amount,  and  that  any  services  rendered  by 
the  trustees  were  in  fact  gratuitous.  Although  the  respond- 
ent admitted  that  the  claims  were  barred  and  offered  no  proof 
in  support  of  them,  they  were  allowed  by  the  court.  This  is 
clearly  error.     Such  claims  should  not  be  allowed. 

It  is  no  objection  to  the  charge  for  the  monument  for 
James  Aldersley  that  it  was  also  intended  to  serve  as  a  monu- 
ment for  the  grave  of  John  Aldersley.  No  other  objection 
was  made  to  the  claim  except  the  general  objection  that  it 
was  likewise  barred. 

The  attorney  for  Ellen  Williams  was  allowed  fees  on  the 
full  amount  accounted  for  by  her  in  the  first  and  so-called 
final  account.  He  did  not  fully  administer  upon  the  prop- 
erty and  was  therefore  not  entitled  to  full  commissions. 
{Estate  of  Piercy,  168  Cal.  750,  [145  Pac.  88].)  Moreover, 
his  fees  should  be  based  upon  the  amount  of  the  estate  when 
the  account  is  finally  settled. 

No  other  points  require  mention. 

Order  reversed. 

Shaw,  J.,  Melvin,  J.,  Sloss,  J.,  Henshaw,  J.,  Lorigan,  J., 
and  Angellotti,  C.  J.,  concurred. 

Behearing  denied. 
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[S.  F.  No.  8120.  In  Bank.— Febrnaiy  6,  1917.] 

MART   BOND,    Petitioner,    v.    SUPERIOR    COURT    OP 
ALAMEDA  COUNTY,  Respondent. 

Contempt— Taking  Possession  of  Land  by  Paety  Leoaij<y  Dispos- 
sessed—Alias Writ  of  Possession — Appeal. — The  amendment  of 
1907  to  section  1210  of  the  Code  of  Civil  Procedure  does  not  give 
a  right  of  appeal  from  an  order  adjudging  guilty  of  contempt  a 
party  who  had  retaken  possession  of  real  property  from  which  he 
had  been  dispossessed  under  a  judgment  and  process  against  him, 
and  directing  an  alias  writ  to  issue  to  restore  the  possession  to  the 
party  entitled  under  the  judgment. 

L). — Stay  of  Execution  Pending  Appeal. — A  provision  in  such  order 
for  a  stay  of  execution  in  the  event  an  appeal  were  taken  from  the 
portion  thereof  directing  an  alias  writ  of  possession  to  issue  wiU  be 
annulled  on  certiorari. 

In  an  action  to  quiet  title  to  land  pending  in  the  Superior 
Court  of  Alameda  County,  in  which  the  petitioner  was  the 
plaintiff  and  one  Irving  E.  Smith  was  the  defendant,  a  judg- 
ment was  duly  rendered  in  favor  of  the  petitioner  and  against 
said  defendant,  under  which  the  defendant  was  dispossessed 
and  the  possession  delivered  to  the  petitioner.  The  defend- 
ant having  subsequently  retaken  possession  of  the  premises, 
the  court  made  an  order  adjudging  him  guilty  of  contempt 
in  so  doing,  and  directing  the  possession  to  be  delivered  to 
the  petitioner,  and  the  issuance  of  an  alias  writ  of  possession 
for  that  purpose,  the  order  containing  a  provision  as  follows : 
*'If  said  defendant,  Irving  E.  Smith,  shall  appeal  from  this 
order  directing  said  alia^  writ  of  possession  to  issue,  then  and 
in  that  event  the  execution  of  this  order  shall  be  stayed  if  the 
defendant,  Irving  E.  Smith,  give  the  undertaking  provided 
by  section  1210  of  the  Code  of  Civil  Procedure  of  the  state 
of  California,  provided  for  in  case  of  an  appeal  from  such 
order,  the  amount  of  w;hich  bond  is  hereby  fixed  and  deter- 
mined to  be  the  sum  of  fifteen  hundred  dollars. 

**A11  proceedings  under  this  order  are  hereby  stayed  for 
the  period  of  five  days." 

The  present  proceeding  in  certiorari  was  brought  to  review 
this  order. 
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P.  A.  Berlin,  for  Petitioner. 
George  W.  Reed,  and  L.  D.  Manning,  for  Respondent. 

On  the  conclusion  of  the  oral  argument,  the  following  opin- 
ion was  rendered: 

THE  COURT  (Speaking  Through  the  Chief  Justice).— The 
eourt  is  of  the  opinion  that  the  case  is  not  distinguishable 
from  Huersial  v.  Muir,  62  Cal.  479,  that  the  amendment  to 
section  1210  of  the  Code  of  Civil  Procedure  has  not  changed 
the  law  in  the  respect  suggested,  and  does  not  grant  or  confer 
any  right  of  appeal  in  such  a  matter,  that  under  these  circum- 
stances Huersial  v.  Muir,  62  Cal.  479,  controls,  and  the  por- 
tion of  the  order  complained  of  in  this  proceeding  should  be 
annulled. 

It  is  so  ordered. 

SlofiSy  J.|  Melvin,  J.,  and  Lawlor,  J.,  dissented. 


[Sac.  No.  2289.    Department  Two.— February  7,  1917.] 

NORTHERN  CALIFORNIA  POWER  COMPANY,  CON- 
SOLIDATED (a  Corporation),  Appellant,  v.  JOHN 
WALLER  et  al,  Respondents. 

Wates  Rights — Appbopriation— Carbying  Capacity  op  Ditches— Non- 
XXPEKT  Witnesses. — In  an  action  between  successive  appropriators 
of  the  waters  of  a  stream  to  determine  the  proportionate  amounts 
thereof  to  which  they  were  entitled,  in  which  the  controversy  hinged 
upon  the  carrying  capacity  of  the  respective  ditches  of  the  parties 
and  the  amounts  of  water  actually  carried  therein,  the  opinions  of 
witnesses  on  such  matters,  none  of  whom  possessed  any  engineering 
attainments  or  any  scientific  knowledge  of  hydraulics,  is  not  admis- 
sible as  the  opinion  of  experts. 

Id.— Data  as  Basis  of  Expert  Opinion — Opinion  of  Experts  Based  on 
Data  —  Admissibility  of  Opinion  of  Ordinary  Witnesses. — The 
general  rule  upon  all  such  subjects  of  inquiry  is  that  where  possible 
the  data  to  establish  a  given  condition  or  fact  must  be  laid  before 
the  court,  and  if  scientific  knowledge  be  necessary  to  formulate 
these  data  into  a  statement  of  the  ultimate  fact  to  be  arrived  at, 
this,  if  it  require  a  special  training  or  akill,  may  be  done  by  experts. 
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A  necessary  modification  of  this  rule  is  that  when  these  data— these 
probative  facts  to  establish  the  ultimate  fact — mAj  not  thus  be  pre- 
sented to  the  court,  the  opinions  of  ordinary  witnesses  become  ad- 
missible as  being  the  best  evidence  available. 

Id. — Nonexpert  Evidence  to  Show  Capacity  of  Ditch. — Nonexpert 
evidence  is  inadmissible  to  determine  the  carrying  capacity  of  a 
ditch,  where  all  data  concerning  its  physical  condition  were  before 
the  court,  and  its  gradient  was  susceptible  of  exact  measurement. 

Id.— EBBONEOUS   ADliEASUBEMENT   OP   WATEE  —  FINDINGS  —  EVIDENCE— 

COSTS. — In  this  action  to  determine  the  quantity  of  water  to  which 
each  of  the  parties  was  entitled  under  their  respective  appropria- 
tions, the  method  of  admeasurement  adopted  by  the  court  is  held  to 
have  been  erroneous,  and  the  findings  to  be  unsupported  by  the  evi- 
dence, and  that  the  plaintiff  was  entitled  to  its  costs,  as  it  was  given 
a  recovery  against  the  claims  and  contentions  of  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County,  and  from  an  order  refusing  a  new  trial. 
W.  D.  TiUotson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carr  &  Kennedy,  for  Appellant. 

M'Coy  &  Gans,  for  Respondents. 

HENSHAW,  J.— Plaintiff  brought  its  action  against  John 
Waller  and  A.  P.  Waller,  charging  them  with  the  partial  de- 
struction of  a  dam  maintained  to  impound  the  waters  of 
North  Battle  Creek,  in  Shasta  County,  and  with  threats  of 
the  continuance  of  like  trespasses.  John  Waller  filed  a  cross- 
complaint,  asserting  rights  in  himself  and  others  in  the  waters 
of  this  creek,  which  rights  were  declared  to  be  superior  to 
those  of  the  plaintiff.  The  rights  of  these  cotenants,  it  was 
asserted,  arose  out  of  a  prior  appropriation  by  a  ditch 
known  as  the  Loggerhead  Ditch.  These  cotenants  were 
brought  into  the  action  as  defendants.  While  in  its  form, 
therefore,  this  is  an  action  for  an  injunction  against  trespass, 
in  its  essence  it  is  a  controversy  over  rights  to  the  water  of 
North  Battle  Creek.  Dissatisfied  with  the  judgment  of  the 
court  in  its  division  of  these  waters,  plaintiff  has  appealed. 
Its  principal  contentions  are  that  the  vital  findings  are  not 
supported  by  the  evidence. 
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In  1886  the  first  appropriation  of  the  waters  of  this  creek 
was  made  by  the  defendants  and  their  predecessors  in  inter- 
est through  the  Battle  Creek  Bottom  Ditch  Company's  ditch. 
This  ditch  is  commonly  known  as  and  will  here  be  called  the 
*' Loggerhead  Ditch."  The  recorded  notice  declared  for  an 
appropriation  of  six  hundred  inches  of  water  measured  under 
a  four-inch  pressure.  In  1895  the  defendants  filed  a  notice 
of  appropriation  by  the  same  ditch  of  two  thousand  inches 
measured  under  a  four-inch  pressure.  In  1.890  and  1891  an- 
other ditch  taking  water  out  of  the  creek,  was  constructed. 
It  was  known  as  the  Vilas  or  the  Parlow  Ditch,  and  will  here 
be  called  the  *' Vilas  Ditch."  Appellant  contends  that  by 
the  ownership  of  Vilas  Ditch,  which  it  has  acquired,  it  is  en- 
titled to  divert  625  inches  of  water  measured  under  a  four- 
inch  pressure,  in  subordination  to  the  prior  right  of  the  Log- 
gerhead Ditch  to  six  hundred  inches.  The  uses  of  the  water 
under  both  of  these  appropriations  were  originally  the  ordi< 
nary  agricultural  uses— domestic,  watering  of  stock,  and 
irrigation. 

Appellant  is  a  public  service  corporation  engaged  in  the 
generation  and  distribution  of  electricity  for  light,  heat,  and 
power.  It  develops  this  electricity  by  water,  and  maintains 
canals,  ditches,  power-houses,  etc.,  for  this  purpose.  In  1907 
it  commenced  the  construction  of  the  **  North  Battle  Creek 
Ditch  to  South  Power  House,"  a  ditch  commonly  called  and 
which  here  will  be  called  the  "Cross  Country  Ditch."  Under 
one  of  its  engineers,  H.  A.  Tedford,  the  locations  of  water 
rights  were  made  and  the  ditch  and  its  dam  constructed. 
They  were  completed  in  1909  and  shortly  thereafter  the 
appellant  purchased  the  Vilas  Ditch  and  water  rights.  The 
capacity  of  this  Cross  Country  Ditch  is  four  thousand  five 
hundred  miner's  inches.  The  court  decreed  the  right  to 
appellant  to  divert  all  the  waters  of  the  creek  to  the  full 
capacity  of  its  Cross  Country  Ditch,  in  subordination,  how- 
ever, to  the  prior  rights  of  the  owners  of  the  Loggerhead 
Ditch. 

It  is  over  these  prior  rights  that  the  controversy  arises. 
The  court's  first  award  was  to  the  Loggerhead  Ditch  and  to 
its  owners  of  six  hundred  inches  of  water  measured  under 
a  four-inch  pressure.  Next  there  was  decreed  to  plaintifiE 
(by  virtue  of  its  ownership  of  the  Vilas  Ditch)  120  inches 
of  water  under  a  four-inch  pressure,   after  which  it  was 
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decreed  that  an  apportionment  should  be  made  of  the  re- 
maining waters  at  the  dam  of  the  Cross  Country  Ditch,  by 
which  apportionment  one-sixth  of  the  flow  of  the  stream 
could  be  retained  by  appellant,  while  five-sixths  must  be  per- 
mitted to  pass  on  to  the  Loggerhead  Ditch  until  it  was  filled 
to  its  capacity.  This  capacity  was  found  to  be  1,854  inches 
of  water  measured  under  a  four-inch  pressure.  The  find- 
ings further  declared  against  the  allegations  of  the  com- 
plaint concerning  the  injury  and  threatened  injury  by  re- 
spondents to  appellant's  dam.  And,  finally,  the  judgment, 
after  setting  forth  the  parties'  rights  and  priorities  by  the 
fixed  quantities,' viz.,  six  hundred  inches  to  the  Loggerhead 
Ditch  and  then  the  next  120  inches  to  the  Vilas  Ditch,  ad- 
judicated that  the  defendants  *'have  the  right  to  take  and 
divert  the  said  five-sixths  of  said  remainder  of  water  in  and 
through  the  said  Loggerhead  Ditch  and  use  the  same  for 
irrigation  on  their  lands  during  the  irrigating  season  of  each 
year  or  when  the  same  shall  be  needed  or  required  by  them 
for  irrigation." 

Appellant  contends  that  the  court  failed  to  find  upon 
material  issues  and  that  the  findings  which  it  made  are  in- 
definite, inconsistent,  and  contradictory,  and  do  not  support 
the  judgment.  Further,  that  the  judgment  itself  is  void  for 
indefiniteness.  Other  contentions  are  advanced,  but  these 
are  the  principal  ones  which  demand  consideration. 

So  far  as  concerns  the  water  rights,  the  issues  may  be 
briefly  outlined.  The  defendants  contended  for  an  absolute 
priority  to  the  first  two  thousand  inches  of  the  stream  meas- 
ured under  a  four-inch  pressure,  and  to  all  of  its  flow  if  the 
quantity  was  less  than  this.  Plaintiff  conceded  a  priority  to 
defendants  of  six  hundred  inches  and  no  more,  asserted 
a  second  right  to  the  next  625  inches  by  virtue  of  the  Vilas 
Ditch  and  the  Vilas  water  rights,  and  finally  contended  for 
a  right  in  itself  of  all  the  remaining  flow  of  the  stream  sub- 
ject to  these  two  priorities  by  virtue  of  its  own  appropria- 
tion. 

The  findings  and  conclusion  of  the  court  have  already  been 
suflSciently  indicated.  By  them  the  first  right  accorded  to 
defendants  was  a  right  to  but  six  hundred  inches  measured 
under  four-inch  pressure.  Over  this  right  no  controversy 
arises.  Plaintiff  accepts  it  and  defendants  are  not  appeal- 
ing.   The  allowance  of  but  120  inches  to  the  Vilas  Ditch 
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presents  the  first  matter  in  controversy,  and  to  its  under- 
standing a  knowledge  of  the  following  facts  is  necessary: 
Originally  the  notice  of  appropriation  by  the  Loggerhead 
Ditch  called  for  six  hundred  inches — ^the  amount  awarded 
by  the  court.  This  ditch,  it  appears,  was  cleaned  and  re- 
paired in  the  years  that  followed  its  construction,  and  by 
this  work  its  actual  capacity  was  increased  until,  as  has  been 
said,  in  1895,  the  defendants  filed  a  notice  of  increased  ap- 
propriation by  the  same  ditch  up  to  two  thousand  inches. 
Whatever  may  have  been  the  original  flow  of  the  Vilas  Ditch, 
it  is  not  contended  that  its  original  carrying  capacity  was 
ever  increased.  Appellant  does  not  assert  that  it  was.  Re- 
spondents in  their  evidence  deny  that  it  was  ever  enlarged. 
One  of  the  witnesses  sums  up  this  matter  in  the  following  lan- 
guage: **Well,  when  the  two  ditches  was  first  dug  the  best  I 
can  recollect  it  there  wasn't  but  very  little  diflference  in  the 
size  of  them;  but  the  Loggerhead  people,  as  we  call  them, 
cleaned  their  ditch  and  kept  it  up  and  it  got  better  every 
year,  but  the  other  ditch  was  very  poorly  looked  after  and  it 
didn't  get  no  better."  There  was  a  time  in  the  history  of 
the  Vilas  Ditch  when  the  point  of  diversion  was  changed  and 
the  flume  at  the  original  intake  abandoned,  but  this  was 
merely  a  change  in  the  place  of  diversion  and  not  in  the 
quantity  of  water  taken. 

In  deciding  the  case  the  learned  trial  judge  filed  his 
opinion,  which  in  the  brief  of  appellant  is  presented  in  ex- 
ienso  for  our  consideration,  and  on  that  opinion  appellant 
bases  its  argument  that  the  court  adopted,  to  its  great  preju- 
dice, an  unwarranted  and  unexpected  position  in  weighing  the 
evidence  and  deciding  the  case.  Respondents  make  answer 
that  the  views  of  the  court  are  in  no  wise  determinative,  that 
the  judgment  rests  upon  the  findings  and  conclusions  of  law, 
and  that  the  findings  being  supported  and  the  conclusions  of 
law  sound,  a  consideration  of  the  opinion  is  both  irrelevant 
and  improper.  Respondents  are  correct  in  saying  that  this 
court  must  and  will  look  to  the  findings  and  conclusions 
alone  to  determine  whether  or  not  the  judgment  is  sup- 
ported, and  will  consider  the  evidence  alone  to  determine 
whether  the  findings  are  supported.  Nevertheless  the 
opinion  of  the  trial  judge  can  with  propriety  here  be  used, 
and  is  often  used,  to  elucidate  doubtful  points  and  as  an 
aid  in  determining  what  the  trial  court  may  have  conceived 
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to  have  been  the  vital  issues.  {CHvwrokiU  v.  Flournay,  127 
Cal.  355,  [59  Pac.  791] ;  Liver  v.  Mais,  155  CaL  459,  [101 
Pac.  299],  dissenting  opinion  of  Beatty,  C.  J.)  In  its  opinion/ 
the  trial  court  declared  that  the  evidence  as  to  the  use  of  the 
water  carried  by  both  ditches  was  **  vague,  conflicting,  and 
unsatisfactory,"  and  concluded  that  the  most  feasible  plan 
for  it  to  adopt  was  **to  divide  the  water  among  the  respective 
claimants  as  nearly  as  may  be  in  proportion  to  the  acreage 
irrigated  on  the  various  ranches  described  in  the  pleadings." 
Then,  repeating  that  the  evidence  as  to  the  acreage  irrigated 
on  the  respective  ranches  was  **  somewhat  vague,  conflicting, 
and  unsatisfactory,"  the  opinion  declared  that  it  appeared 
"that  the  acreage  irrigated  from  the  Loggerhead  Ditch  dur- 
ing the  time  that  the  Vilas  Ditch  was  in  use  was  approxi- 
mately five  times  as  great  as  the  acreage  irrigated  from  the 
Vilas  Ditch,"  and  as  an  award  concluded  that  the  Logger- 
head Ditch  was  entitled  to  the  first  six  hundred  inches,  that 
the  Vilas  Ditch  was  entitled  to  the  next  120  inches,  and  that 
the  remaining  flow  should  be  divided  in  proportion  of  five* 
sixths  to  one-sixth.  These  conclusions,  it  will  be  2ioted, 
are  precisely  those  which  are  embodied  in  the  findings  and 
judgment.  There  is  justice,  therefore,  in  appellant's  com- 
plaint that  the  court  disregarded  the  vital  point  of  contro- 
versy hotly  litigated  between  the  parties,  that  point  of  con- 
troversy being  the  actual  amounts  of  water  which  their 
ditches  in  fact  carried.  It  was  substantially  conceded  upon 
each  side,  such  is  appellant's  contention,  that  whatever  water 
was  in  fact  carried  was  put  to  a  beneficial  use.  But  to  this, 
as  we  have  intimated,  respondents  make  answer  that  the 
evidence  does  in  fact  support  the  apportionment  of  the  water 
actually  made,  and  this  being  the  situation,  the  reasoning 
of  the  court  in  the  opinion,  even  if  held  to  be  erroneous, 
must  be  disregarded.  The  soundness  of  this  position  we 
have  already  declared. 

This  summarization  of  the  opinion  of  the  court  shows  the 
need,  however,  for  a  more  careful  scrutiny  of  the  evidence 
relied  upon  by  respondents,  since  it  is  quite  manifest  from 
his  opinion  that  the  trial  judge  did  not  accord  to  it  the  full 
weight  for  which  respondents  contend,  in  this  regard  the 
opinion  declaring  as  follows:  ''There  is  some  testimony  by 
witnesses  who  were  familiar  with  the  ditches  described  in  the 
pleadings  during  their  early  history  as  to  the  comparative 


Digitized  by 


Google 


Feb.  1917.]     Northern  CAii.  Power  Co.  v.  Waller.        383 

quantity  of  water  carried  or  conveyed  in  them.  Some  of 
such  witnesses  estimated  that  the  Loggerhead  Ditch  carried 
twice  as  much  water  as  the  Vilas  Ditch;  some  thought  that 
the  former  ditch  carried  ten  times  as  much  as  the  latter,  but 
the  greater  number  of  such  witnesses  estimated  the  quantity 
of  water  in  the  Loggerhead  Ditch  as  being  from  four  to  five 
times  as  much  as  in  the  Vilas  Ditch.  While  this  class  of 
testimony  is  not  very  satisfactory  or  conclusive,  it  tends  to 
corroborate  the  testimony  of  defendants  as  to  the  compara- 
tive acreage  irrigated." 

What,  then,  upon  this  matter  does  the  evidence  disclose  t 
It  discloses,  first,  that  there  was  a  gradual  increase  in  the 
capacity  of  the  Loggerhead  Ditch  and  with  that  increase  in 
the  capacity  doubtless  an  increase  in  the  flow.  Nevertheless 
the  amount  of  this  priority  is  fixed  by  the  court  at  six  hun- 
dred inches,  which  amount  is  the  full  amount  covered  by  the 
original  notice  of  appropriation  under  which  the  Loggerhead 
Ditch  was  constructed.  Touching  the  capacity  and  diver- 
sion of  the  Vilas  Ditch,  and  remembering  that  that  capacity 
and  diversion  it  is  conceded  was  never  increased,  the  direct 
and  positive  testimony  offered  by  appellant  was,  first,  as  to 
the  dimensions  of  the  ditch  with  its  flumes  and  the  gradient 
of  the  flow.  This  evidence  showed  a  capacity  of  the  625 
inches  contended  for.  Second,  there  was  given  the  direct 
evidence  of  Vilas  and  his  successors  that  during  the  irrigat- 
ing season  the  ditch  ran  full,  "all  it  would  carry."  And, 
third,  it  was  shown  that  the  old  water-marks  still  stood  upon 
the  original  flume  at  the  intake  (which  original  flume  was 
abandoned  when  the  point  of  diversion  was  changed),  and 
established  that  the  quantity  of  water  which  the  ditch  was 
receiving  was  that  claimed  by  plaintiff. 

Against  this  direct  and  positive  evidence  there  was  pre- 
sented on  behalf  of  respondents  evidence,  principally  their 
own,  going  in  some  instances  to  the  carrying  capacities  of 
the  two  ditches,  and  in  other  instances  to  a  comparison  of 
the  amount  of  water  which  they  were  actually  carrying.  To 
the  admission  of  this  evidence  appellant  strongly  objected. 
But  dealing  here  and  now  only  with  its  weight  and  not  with 
its  admissibility,  it  amounted  to  this :  That  the  witnesses  were 
of  varying  opinions  and  placed  the  capacity  of  the  Logger- 
head Ditch  at  from  two  times  to  ten  times  that  of  the  Vilas 
Ditch.    Evidence  of  like  character  was  offered  by  some  of 
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these  witnesses  as  to  the  amounts  of  water  carried.  Thus 
witness  Crooker:  *'Well,  I  should  say  as  to  the  comparative 
amounts  of  water  in  the  two  ditches  that  the  Loggerhead 
Ditch  would  carry  at  least  five  or  six  times  more  than  the 
Vilas  Ditch  was  carrying."  Witness  Lakey:  "Well,  there 
might  have  been  four  times  as  much  water  in  the  Logger- 
head Ditch  as  there  was  in  the  Vilas  Ditch.  There  might 
have  been  more  and  might  have  been  less. ' '  Defendant  Patter- 
son: **Well,  I  would  say  from  four  or  five  times  up  to  eight 
or  ten  times  more  water  in  the  Loggerhead  Ditch  than  there 
would  be  in  the  Vilas  Ditch  on  an  average."  Defendant 
Loomis:  ** About  one-tenth;  the  Vilas  Ditch  carried  about 
one-tenth  as  much  water  as  the  Loggerhead  Ditch."  It  is 
to  be  noted  that  this  evidence  was  directed  to  the  observa- 
tions of  the  witnesses  during  a  number  of  years,  and  was  car- 
ried down  until  the  year  1909,  when  trouble  arose  between 
these  litigants.  Still  further  it  is  to  be  noted  that  while  the 
capacity  of  the  Vilas  Ditch  remained  stationary,  that  of  the 
Loggerhead  Ditch  was  increased  by  gradual  development 
work.  And,  finally,  it  is  not  to  be  forgotten  that  whatever 
that  increase,  the  prior  right  of  the  Loggerhead  Ditch  over 
the  Vilas  Ditch  was  fixed  by  the  court  at  six  hundred  inches 
(Wiel  on  Water  Rights,  sec.  474),  and  by  that  determination 
all  of  the  parties,  as  well  as  this  court,  are  here  bound — ^the 
appellant  because  it  is  not  complaining  of  it,  the  respondent 
because  it  has  not  appealed  from  it,  and  this  court  because 
for  those  reasons  it  is  an  accepted  admeasurement  and  ad- 
judication. 

But  what  is  complained  of,  and  it  is  a  complaint  which  the 
appellant  is  entitled  to  make,  is  that  its  water  right  for  the 
Vilas  Ditch  was  by  the  finding  of  the  court  unjustifiably 
reduced. 

Here  it  becomes  necessary  to  say  a  word  concerning  the 
admissibility  of  this  evidence  thus  permitted  to  be  introduced. 
Admittedly  none  of  these  witnesses  possessed  any  engineer- 
ing capacity  or  any  scientific  knowledge  of  hydraulics.  Their 
estimates,  therefore,  of  the  carrying  capacity  of  the  two 
ditches,  as  well  as  their  estimates  of  the  amounts  of  water 
actually  carried,  were  but  mere  guesses,  and  the  unreliability 
of  the  evidence  itself  is  demonstrated  upon  the  face  of  it  when 
it  is  remembered  that  these  guesses  varied  in  declaring  the 
superior  capacity  of  the  Loggerhead  Ditch  to  be  from  two  to 
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ten  times  that  of  the  Vilas  Ditch.  Manifestly,  this  testimony 
was  not  admissible  as  giving  the  opinion  of  experts.  {Qold- 
stein  V.  Black,  50  Cal.  463 ;  State  v.  Maioni,  78  N.  J.  L.  339 
[20  Ann.  Cas.  204,  74  Atl.  526].)  The  general  rule  npon  all 
such  subjects  of  inquiry  is  that  where  possible  the  data  to 
establish  a  given  condition  or  fact  must  be  laid  before  the 
court,  and  if  scientific  knowledge  be  necessary  to  formulate 
these  data  into  a  statement  of  the  ultimate  fact  to  be  arrived 
at,  this  statement,  if  it  require  a  special  training  or  skill,  may 
be  made  by  the  opinion  of  experts.  {Sappenfield  v.  Main  8t 
By.  Co,,  91  Cal.  48,  [27  Pac.  590] ;  ParkinY.  Gray  son-Owen  Co., 
157  Cal.  41,  [106  Pac.  210] ;  McLeod  v.  MUler  <6  Lux  (Nev.), 
153  Pac.  566;  Wigmore  on  Evidence,  sec.  1918.)  A  necessary 
modification  of  this  rule  is  that  when  these  data — these  pro- 
bative facts  to  establish  the  ultimate  fact — may  not  thus  be 
presented  to  the  court,  the  opinions  of  ordinary  witnesses  be- 
come admissible  as  being  the  best  evidence  available.  In  illus- 
tration, if  a  controversy  had  arisen  between  these  parties  over 
their  ditches  and  water  rights  and  both  ditches  before  trial 
had  actually  been  destroyed,  leaving  no  superior  data  touch- 
ing size,  capacity,  and  amounts  of  water,  unquestionably  the 
evidence  of  these  witnesses  would  be  admissible  as  being  the 
best  evidence  available  to  establish  the  fact  in  controversy. 
Or,  again,  where  from  the  nature  of  the  inquiry  it  is  impos- 
sible for  any  witness  adequately  to  present  to  the  court  all  of 
the  facts,  as  in  cases  of  identity  of  appearance,  of  manner,  of 
size,  of  color,  of  weight,  and  at  times  of  quantity,  the  opinions 
of  witnesses  based  upon  the  impressions  that  they  have  re- 
ceived from  their  observations  become  admissible.  (Wharton, 
sec.  513,  note;  Lawson  on  Expert  and  Opinion  Evidence,  p.  3; 
Rogers  on  Testimony,  1013.)  But  in  the  present  case  it  is 
apparent  from  what  has  already  been  said  that  incontrover- 
tible evidence  was  available  to  both  sides  to  establish  the 
carrying  capacity  of  the  Vilas  Ditch.  It  and  its  flumes  were 
there  upon  the  ground.  Its  gradient  was  susceptible  of  exact 
measurement.  Therefore  what  that  ditch  could  carry  could 
be  shown  to  a  demonstration.  What  in  fact  it  did  carry  was 
established  without  controversy  by  the  testimony  offered  by 
plaintiff,  to  the  effect  that  when  the  water  was  needed  the 
ditch  ran  full.  When  such  data  can  be  laid  before  a  court 
it  is  universally  held  to  be  error  to  admit  mere  inexpert 
opinion.     {Conner  v.  Stanley,  67  Cal.  315,  [7  Pac.  723] ;  St. 
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Lmis  etc.  B.  R.  Co.  v.  Yarborough,  56  Ark.  612,  [20  S.  W. 
515] ;  Indianapolis  Tr.  &  T.  Co.  v.  KiM,  167  Ind.  402,  [10 
Ann.  Cas.  942,  7  L.  R.  A.  (N.  S.)  143,  79  N.  B.  347] ;  Com- 
monwealth  v.  Sturtivant,  117  Mass.  122,  [19  Am.  Rep.  401]  ; 
Road  V.  Leonhardt,  66  Md.  70,  [5  Atl.  346] ;  Mann  v.  State, 
23  Pla.  610,  [3  South.  207] ;  Hurt  v.  St.  Louis  etc.  Ry.  Co., 
94  Mo.  255,  [4  Am.  St  Rep.  374,  7  S.  W.  1] ;  Oulf  etc.  Ry.  Co. 
V.  Fox  (Tex.),  6  S.  W.  569;  Baltimore  &  0.  R.  R.  Co.  v. 
Shultz,  43  Ohio  St.  270,  [1  N.  E.  324] ;  Shaw  v.  Jones,  133 
Ga.  446,  [66  S.  E.  240] ;  Tennessee  Coal  etc.  Co.  v.  Kelly,  163 
Ala.  348,  [50  South.  1008] ;  American  Tel.  dk  Tel.  Co.  v.  Green, 
164  Ind.  349,  [73  N.  E.  707] ;  American  Soda  F.  Co.  v.  Rogue, 
17  N.  D.  375,  [17  L.  R.  A.  (N.  S.)  1113,  116  N.  W.  339] ; 
Keefe  v.  Arm^r  &  Co.,  258  111.  28,  [Ann.  Cas.  1914B,  188, 
101  N.  B.  252] ;  In  re  Coburn,  11  Cal.  App.  604,  [105  Pae. 
924].)  Frey  v.  Lowden,  70  Cal.  550,  [11  Pac.  838],  upon 
which  respondents  rely  as  supporting  the  ruling  of  the  court 
admitting  this  evidence,  involved  a  controversy  over  the  capa- 
city of  a  ditch.  The  declaration  of  this  court  was  that  the 
evidence  of  witnesses  testifying  "upon  the  subject  from 
knowledge  acquired  by  them  in  thirty  years'  experience  in 
mining  and  in  measuring  and  selling  water  to  miners"  was 
admissible.  No  criticism  can  be  made  of  this  declaration, 
taken  in  connection  with  what  we  have  already  said,  because 
while  the  opinion  speaks  of  such  evidence  as  being  "non- 
expert," it  certainly  approaches  quite  closely  to  the  evidence 
of  witnesses  possessing  a  special  skill  and  knowledge.  But 
that  opinion  takes  no  account  of  the  next  proposition  to  which 
we  address  ourselves,  and  that  is  that  the  opinion  evidence 
in  this  case,  when  admitted,  is  manifestly  evidence  of  inferior 
character  and  value  to  the  evidence  introduced  by  plaintiff 
touching  the  actual  physical  facts  and  conditions.  And  in 
such  a  case  there  comes  into  necessary  application  the  declared 
presumption  of  our  law  (Code  Civ.  Proc,  sec.  1963,  subd.  6) 
that  "higher  evidence  would  be  adverse  from  inferior  evi- 
dence being  produced."  Respondents,  it  will  be  noted,  did 
not  seek  to  controvert  the  evidence  of  the  capacity  of  the  Vilas 
Ditch  presented  by  plaintiff — by  showing  an  inaccuracy  in  its 
measurements,  but  contented  themselves  by  offering  inferior 
evidence  on  the  question.  And  finally  upon  this  subject 
matter  it  may  be  pointed  out  that  there  is  no  necessary  con- 
flict in  the  evidence.     It  has  been  said  that  the  capacity  of 
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the  Loggerhead  Ditch  seems  to  have  been  steadUy  increased 
from  the  date  of  its  first  construction  until  nine  or  ten  years 
thereafter,  when  its  owners  posted  their  notice  of  a  new  ap- 
propriation to  the  extent  of  two  thousand  inches  measured 
under  four-inch  pressure,  to  be  carried  by  that  ditch,  and 
after  that  until  1905  when  the  enlargement  was  completed. 
Also  it  has  been  pointed  out  that  the  capacity  of  the  Vilas 
Ditch  was  not  increased.  Th«  testimony  of  the  witnesses  for 
the  defendants  ranges  through  all  these  years.  If  we  assume 
(herein,  of  course,  not  passing  upon  the  weight  of  the  evi- 
dence) that  the  capacity  of  the  Loggerhead  Ditch  was  thus 
increased  until  it  was  finally  capable  of  carrying  two  thou- 
sand inches,  then  in  truth  it  would  have  nearly  four 
times  the  capacity  of  the  Vilas  Ditch,  and  to  this  extent 
the  estimates  of  respondents'  witnesses  would  be  supported, 
allowing  to  the  Vilas  Ditch  the  six  hundred  or  625  inches 
claimed  for  it.  The  fundamental  difficulty,  however,  arises 
from  the  fact  that  the  court,  compelled  to  fix  the  first  appro- 
priation of  the  Loggerhead  Ditch  at  six  hundred  inches, 
adopted  the  method  of  cutting  down  proportionately  the 
rights  of  the  Vilas  Ditch  and  by  this  method  allowed  it  only 
120  inches.  The  method  which  the  court  employed  plainly 
grew  out  of  its  conclusion  that  it  would  adopt  acreage  as  a 
basis  for  its  water  measurement.  But  in  fact  and  in  law, 
after  awarding  to  the  Loggerhead  Ditch  the  first  six  hundred 
inches,  the  water  right  of  the  Vilas  Ditch  was  to  be  deter- 
mined by  reference  solely  to  its  own  capacity  and  to  the 
amount  of  water  which,  within  that  capacity,  it  actually  car- 
ried (for  we  repeat  that  so  far  as  this  appeal  is  concerned 
the  question  of  beneficial  use  is  not  in  controversy). 

It  follows  herefrom  that  the  finding  allowing  the  Vilas  Ditch 
but  120  inches  is  unsupported. 

Nor  yet  can  we  find  any  support  for  the  court's  adjudica- 
tion which,  after  the  award  of  six  hundred  inches  to  the  Log- 
gerhead Ditch  and  120  inches  to  the  Vilas  Ditch,  divides  the 
remainder  of  the  flow  in  the  proportion  of  five^sixths  to  the 
former  and  one-sixth  to  the  latter.  The  qiuintum  of  water 
to  which  the  Vilas  Ditch  is  entitled  is  an  absolute  q^iiantum 
after  the  first  priority  of  six  hundred  inches  to  the  Logger- 
head Ditch  has  been  satisfied.  It  is  not  subject  to  increase 
or  decrease  beyond  that.  Nor  yet,  upon  the  other  hand,  is 
the  Loggerhead  Ditch  entitled  to  five-sixths  of  the  flow  after 
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the  qtumtium  of  water  to  whicli  the  Vilas  Ditch  is  entitled  has 
been  received  by  it.  The  Loggerhead  Ditch  is  and  can  be 
entitled  only  to  such  additional  qtMntunt  of  water  over  the 
first  six  hundred  inches  as  it  may  have  legally  appropriated 
either  under  its  second  notice  of  appropriation  or  by  adverse 
user,  and  that  is  a  quantum  susceptible  of  exact  ascertain- 
ment, which  therefore  should  be  fixed  by  the  court.  After 
the  determination  of  these  amounts,  then,  as  we  understand 
the  case,  it  is  not  in  controversy  but  that  plaintiff  by  its  Gross 
Country  Ditch  is  entitled  to  all  of  the  remainder  of  the  water 
in  the  stream. 

The  controversy  over  the  water  rights  of  these  parties  was 
substantial.  The  right  which  defendants  asserted  was  a  pri- 
ority to  two  thousand  inches  of  the  water  of  the  stream — ^prac- 
tically all  of  it  during  certain  seasons  of  the  year.  While 
plaintiff's  action  was  in  form  for  injunction,  as  has  been 
pointed  out  the  case  resolved  itself  into  a  trial  and  deter- 
mination of  these  respective  water  rights.  Plaintiff,  though 
not  receiving  all  that  it  sought,  was  given  a  recovery  against 
the  claims  and  contentions  of  the  respondents.  It  was  en- 
titled to  its  costs.  (Gode  Giv.  Proc,  sec.  1022;  Hoyt  v.  Hart, 
149  Gal.  723,  [87  Pac.  569] ;  Stimson  Canal  &  Irr.  Co.  v. 
Lemoore  Canal  &  Irr.  Co.,  31  Gal.  App.  396,  [160  Pac.  845] ; 
Matty  V.  Weidensteiner,  88  Wash.  398,  [153  Pac.  342] ;  Cuth- 
bert  Burrell  Co.  v.  People's  Ditch  Co.,  31  Gal.  App.  396,  [160 
Pac.  845].) 

Appellant  complains  that  respondents,  under  permission  to 
answer  an  amendment  to  the  complaint,  which  presented  no 
new  matter,  improperly  availed  themselves  of  this  permission 
to  introduce  into  their  answers  a  new  plea  of  the  statute  of 
limitations  and  that  the  court,  upon  motion,  refused  to  strike 
out  this  new  plea ;  and,  finally,  that  after  having  refused  to 
strike  it  out  the  couit  failed  to  find  upon  it.  In  contempla- 
tion of  the  new  trial  which  must  be  ordered,  these  matters 
cease  to  be  of  consequence,  and  the  court  will  permit  such 
amended  pleadings  or  amendments  to  the  pleadings  as  may 
be  meet  in  equity. 

The  other  matters  urged  upon  our  attention  by  appellant 
do  not  require  detailed  consideration,  as  it  is  unlikely  that 
they  will  arise  in  or  at  the  second  trial  of  this  case.  Thus, 
as  it  has  been  held  that  appellant  is  entitled  to  its  costs  in 
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the  trial  court,  and  as  it  is  not  within  the  probabilities  that 
there  will  be  another  trespass  and  destruction  of  appellant's 
dam,  and  as  the  vital  controversy  is  over  the  apportionment 
of  the  water,  and,  finally,  as  the  judgment  is  here  reversed, 
it  is  unnecessary  to  consider  whether  or  not  appellant  was 
entitled  to  an  injunction  against  the  offending  defendant 
Waller,  who  alone,  it  appears,  tore  out  a  part  of  appellant's 
dam.  Touching  the  uncertainty  of  the  judgment,  the  trial 
court  will,  of  course,  make  its  judgment  as  specific  within  the 
warrant  of  the  evidence  as  may  be  possible. 
The  judgment  and  order  appealed  from  are  reversed. 

Mdvin^  J.,  and  Lorigan^  J.,  concurred* 


[8.  P.  Nos.  7607-7527.    In  Bank.— Pebmaiy  7,  1917.] 

ALASKA.  PACIFIC  STEAMSHIP  COMPANY  (a  Corpo- 
ration), Petitioner,  v.  A.  J.  PILLSBURY  et  al.,  as 
Members  of  the  Industrial  Accident  Commission  of  the 
State  of  California,  Respondents. 

WoBKicEN's  Compensation  Act — Jurisdiction  or  Industrial  Accident 
OoMicissiON — Stevedore — Vessel  Lying  in  Navigable  Waters. — 
The  Industrial  Accident  Commission  of  tbis  state  has  jurisdiction  to 
make  an  award  of  compensation  for  an  accidental  injury  to  a  steve- 
dore while  working  on  a  vessel  lying  in  navigable  waters  in  this 
state 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ira  A.  Campbell,  and  McCutchen,  Olney  &  Willard,  for 
Petitioner. 

Christopher  M.  Bradley,  and  P.  R.  Wall,  for  Respondents. 

THE  COURT.— In  the  above-entitled  proceedings,  writs 
of  certiorari  were  issued  to  review  an  award  of  the  Industrial 
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Accident  Commission,  allowing  compensation  to  a  stevedore 
injured  while  working  on  a  vessel  lying  in  navigable  waters 
in  this  state.  The  only  point  made  agaiast  the  awards  is 
that  which  was  considered  by  this  court  in  North  Pacific 
Steamship  Co,  v.  Industrial  Accident  Commission,  ante,  p.  346, 
[163  Pac.  199],  and  on  the  authority  of  that  case^  the  proceed- 
ings of  the  commission  must  be  upheld. 
The  award  is  affirmed. 

Behearing  denied. 


[S.  P.  No.  7512.    In  Bank.— February  7,  1917.] 

STEAMSHIP  BOWDOIN  COMPANY  (a  Corporation), 
Petitioner,  v.  A.  J.  PILLSBURY  et  al.,  as  Members  of 
the  Industrial  Accident  Commission  of  the  State  of 
California,  Respondents. 

Workmen's  Compensation  Act — Seaman — Accident  on  Vessel  Lying 
IN  State  Harbor. — The  Industrial  Accident  Commission  of  this  state 
has  jurisdiction  to  make  an  award  of  compensation  for  an  accidental 
injury  to  a  seaman  while  the  vessel  on  which  he  was  employed  was 
lying  in  navigable  waters  in  a  harbor  in  this  state. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ira  A.  Campbell,  and  McCutchen,  Olney  &  Willard,  for 
Petitioner. 

Christopher  M.  Bradley,  and  P.  R.  Wall,  for  Respondents. 

THE  COURT.— Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission  allowing  compensation  to 
one  Sievers.  Sievers  was  a  seaman  on  the  steamer  ''Bow- 
doin/' which  was  owned  by  the  petitioner  for  the  writ.    He 
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received  his  injuries  on  said  vessel,  while  it  was  lying  in  the 
harbor  of  Eureka,  in  this  state. 

The  contention  of  the  petitioner  is  that  the  Industrial  Acci- 
dent Commission  has  no  jurisdiction  to  award  compensation 
for  injuries  to  seamen  upon  navigable  waters.  The  recent 
decisions  of  this  court  in  the  two  cases  entitled  North  Pacific 
Steamship  Co.  v.  Industrial  Accident  Commission,  ante,  p.  346, 
[163  Pac.  199,  203],  preclude  the  sustaining  of  this  claim. 

The  award  is  aCBrmed. 

Rehearing  denied. 


[L.  A.  No.  3812.    Department  One.— February  8,  1917.] 

SARA  A.  NICHOLSON,  Appellant,  v.  CECIL  NICHOLSON, 

Respondent. 

MABKIAOE — ANNULMENT'— Ck>NSENT    INDUCED    BT    THREATS — EVIDENCX. — 

A  marriage  will  not  be  annulled  at  the  instance  of  tbe  wife  on  the 
ground  that  her  consent  thereto  was  obtained  through  menace,  upon 
evidence  merelj  that  threats  to  prefer  a  criminal  charge  against  her 
were  made  at  the  time.  It  was  necessary  to  further  show  that  such 
threats  were  the  inducing  cause  of  her  consent,  and,  if  they  were, 
that  her  free  exercise  of  will  was  thereby  overcome  to  such  an  extent 
as  to  render  her  consent  apparent  rather  than  real. 

L). — Want  or  Cohabitation — Immaterial  Omission  to  Find. — ^In  an 
action  for  such  annulment,  where  judgment  is  rendered  for  the 
defendant  upon  the  plaintiff's  failure  to  establish  that  her  consent 
was  voidable  because  of  the  means  by  which  it  had  been  obtained, 
the  omission  of  the  court  to  find  on  the  averment  that  the  parties  had 
not  cohabited  as  husband  and  wife  since  the  marriage  is  immaterial. 

Id.— Befusal  or  Permission  to  Aroue  Case. — In  such  a  case,  where  the 
court  permitted  plaintiff's  counsel  to  present  the  authorities  on  which 
he  relied,  the  refusal  to  permit  him  to  argue  the  matter  was  not  an 
abuse  of  discretion,  nor  a  miscarriage  of  justice  within  the  meaning 
of  section  4%  of  article  Vl  of  the  constitution. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  new  triaJ.  Charles  Monroe, 
Judge. 

The  f aets  are  stated  in  the  opinion  of  the  court. 
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Slosson  &  Mitchell,  George  L.  Keefer,  John  C.  Miles,  and 
Ben  W.  Utter,  for  Appellant. 

SLOSS,  J. — In  this  action,  brought  to  annul  a  marriage, 
the  defendant  defaulted.  After  hearing  the  testimony  ad- 
duced by  the  plaintiff,  the  court  concluded  that  a  case  had 
not  been  made  out,  and  entered  judgment  denying  the  relief 
sought.  The  plaintiff  made  a  motion  for  a  new  trial,  which 
was  denied,  and  she  now  appeals  from  the  order  denying  such 
motion. 

The  complaint  alleged,  as  ground  for  annulment:  "That 
the  consent  of  the  plaintiff  to  marry  the  defendant  was  ob- 
tained by  force,  in  this,  that  while  the  plaintiff  was  under 
the  influence  of  narcotics  administered  at  the  solicitation  and 
request  of  the  defendant,  the  defendant  threatened  to  crim- 
inally expose  a  friend  of  the  plaintiff's  and  thus  induced  the 
plaintiff  to  consent  to  said  marriage ;  that  immediately  there- 
after, and  while  the  plaintiff  was  still  in  a  dazed  and  obfus- 
cated state  of  mind,  the  defendant  took  the  plaintiff  into  a 
law  ofiSce,  where  the  marriage  ceremony  was  performed ;  that 
the  plaintiff's  mind  was  so  dazed  that  she  did  not  realize 
what  was  being  done  or  that  she  was  really  marrying  the 
defendant.'* 

The  trial  court  made  findings  of  fact,  to  the  effect  that  the 
consent  of  the  plaintiff  to  marry  defendant  was  not  obtained 
by  force  in  any  way ;  that  plaintiff  was  not  under  the  influ- 
ence of  narcotics ;  that  she  was  not  in  a  dazed  or  obfuscated 
state  of  mind  when  she  was  married ;  that  her  mind  was  not 
so  dazed  that  she  did  not  realize  what  was  being  done,  or  that 
she  was  really  marrying  the  defendant,  but  she  did  know  that 
she  was  marrying  him,  and  she  did  marry  him.  The  find- 
ings state  further  that  the  defendant  did  threaten  to  expose 
a  friend  of  plaintiff's,  to  wit,  one  Edwards,  who  was  a  fugi- 
tive from  justice  after  conviction  of  crime.  The  defendant, 
according  to  the  findings,  told  the  plaintiff  that  unless  she 
married  him  he  would  cause  said  Edwards  to  be  brought  back 
for  further  proceedings;  "but  the  plaintiff  knew  exactly  what 
she  was  doing  when  she  married  the  defendant,  and  the  prin- 
cipal thing  that  caused  her  to  worry  was  the  fact  that  two 
days  before  she  was  married,  she  was  put  out  of  her  room 
at  the  Victoria  Hotel  for  nonpayment  of  her  bill  for  two 
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months,  and  the  defendant  paid  her  bill;  he  then  continued 
to  try  to  persuade  her  to  marry  him,  and  she  consented.*' 

Granting  that  the  findings,  in  so  far  as  they  go  beyond  the 
issues  tendered  by  the  complaint,  could  not,  on  an  appeal 
from  the  judgment,  be  looked  to  as  affording  support  for 
such  judgment,  they  do,  nevertheless,  serve  to  illustrate  the 
impression  produced  by  the  testimony  on  the  mind  of  the 
learned  trial  judge,  and  thus  to  aid  in  determining  whether 
the  plaintiff  can  mainl»in  her  contention  that  the  evidence 
was  such  as  to  require  the  granting  of  the  relief  demanded 
by  her. 

Without  detailing  the  evidence,  we  may  say  that  it  fully 
warranted  the  court  in  finding  that  the  plaintiff  was  not 
under  the  influence  of  narcotics;  that  she  was  not,  at  the 
time  of  the  marriage,  in  a  ''dazed  and  obfuscated"  state  of 
mind ;  that  her  mind  was  not  so  dazed  that  she  did  not  realize 
what  she  was  doing,  or  that  she  was  marrying  the  defendant. 
The  court  found,  in  accordance  with  plaintiff's  testimony, 
that  the  defendant  had  made  threats  to  expose  Edwards,  who 
was  a  fugitive  from  justice.  The  plaintiff  also  testified  that 
the  defendant  threatened,  unless  she  consented  to  marry  him, 
to  involve  her  as  an  accomplice  of  Edwards.  But  the  fact 
that  such  threats  were  made  was  not  enough,  in  itself,  to  re- 
quire the  granting  of  the  relief  demanded.  It  still  remained 
for  the  trial  judge  to  determine,  on  the  whole  case,  whether 
these  threats  were  the  inducing  cause  of  plaintiff's  consent 
to  the  marriage,  and,  if  they  were,  whether  the  plaintiff's 
free  exercise  of  will  was  thereby  overcome  to  such  an  extent 
as  to  render  her  consent  apparent  rather  than  real.  Section 
82  of  the  Civil  Code  provides  that  a  marriage  may  be  an- 
nulled for  various  causes,  including  the  obtaining  of  consent 
to  the  marriage  through  fraud  or  force.  Duress  and  menace, 
which,  under  the  code  provisions  dealing  with  contracts  gen- 
erally, are  named  as  causes  for  avoiding  consent  (Civ.  Code, 
sees.  1567,  1569,  1570),  are  not,  eo  nomine,  specified  as 
grounds  of  annulment.  Plaintiff  here  alleged  that  her  con- 
sent had  been  obtained  through  force.  This  averment  was 
certainly  not  sustained,  unless  it  can  be  said  a  threat  to  make 
criminal  charges  constitutes  force.  But,  conceding  that  men- 
ace may  be  shown  as  ground  for  annulling  a  marriage,  it 
still  remains  that  the  consent  is  deemed  to  have  been  ob- 
tained through  this  cause  ''only  when  it  would  not  have  been 
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given  had  such  cause  not  existed."  (Civ.  Code,  sec.  1568.) 
The  evidence  as  a  whole  tended  to  show  that  plaintiff  was  so 
situated  that  any  of  various  motives  and  influences  may  have 
led  her  to  consent  to  the  marriage.  One  of  these,  namely,  her 
financial  embarrassment,  is  suggested  in  the  finding  above 
quoted.  We  cannot  say  that  the  conclusion  reached  by  the 
court  in  this  regard  did  not  embody  a  fair  and  reasonable 
view  of  the  evidence.  This  being  so,  the  findings  against  the 
plaintiff's  necessary  allegations  cannot  be  made  the  subject 
of  successful  attack  in  this  court. 

It  was  not  error  for  the  court  to  omit  to  find  on  the  aver- 
ment that  the  parties  had  not  cohabited  as  husband  and  wife 
since  the  marriage.  Passing  the  point  that  findings  are  not 
required  in  a  default  case,  the  want  of  cohabitation  would  be 
important  only  if  plaintiff  had  established  that  her  consent 
was  voidable  because  of  the  means  by  which  it  had  been  ob- 
tained.    (Civ.  Code,  sec.  82,  subds.  4,  5.) 

During  the  examination  of  the  plaintiff  as  a  witness,  the 
court  put  certain  questions  to  her.  We  find  no  impropriety 
in  these  interrogations,  nor  any  invasion  of  plaintiff's  rights. 

Finally,  it  is  urged  that  the  court  erred  in  refusing  to 
allow  plaintiff's  counsel  to  argue  the  case.  It  appears,  how- 
ever, that  the  court  did  permit  the  presentation  of  the  author- 
ities upon  which  plaintiff  relied.  Ordinarily,  a  party  to  an 
action  has  the  right  to  be  heard  by  counsel.  But  the  ex- 
tent to  which  argument  shall  go,  especially  in  civil  cases  tried 
without  a  jury,  is  largely  in  the  discretion  of  the  court.  In 
the  present  case,  where  the  issue  was  a  simple  one  of  fact, 
and  only  one  of  the  parties  was  in  court,  no  substantial  preju- 
dice was  suffered,  nor  was  a  "miscarriage  of  justice"  occa- 
sioned, by  the  refusal  of  the  court  to  listen  to  a  discussion 
of  the  effect  of  the  evidence.  (Const.,  art.  VI,  sec.  4V2.)  It 
is  perfectly  apparent  from  the  record  that  an  indulgence  of 
counsel's  desire  to  argue  the  case  would  have  been  fruitless. 
*'Even  if  the  inferior  court  erred  in  refusing  to  let  the 
attorney  speak,  yet  if  the  cause  has  been  decided  correctly, 
we  will  not  reverse  it,  merely  to  give  an  opportunity  to  make 
a  speech."  {Harrison  v.  Park,  24  Ky.  (1  j.  J.  Marsh.)  170, 
174.) 

The  order  denying  a  new  trial  is  aflSrmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
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[8.  P.  No.  775^.    In  Bank.— February  9,  1917.] 

CLABEMONT  COUNTRY  CLUB  (a  Corporation),  et  al., 
Petitioners,  v.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION OP  THE  STATE  OF  CALIFORNIA,  Respondent. 

Workmen's  Compensation  Act— Country  Club — Caddy  Employed  on 
GoLP  Links  —  Liability  op  Club  as  Employer. — A  country  club 
which  owns  and  maintains  a  golf  links  for  its  members,  and  supplies 
caddies  for  their  use,  while  playing  the  game,  whose  employment  and 
discharge  during  all  of  the  time  when  they  are  not  actually  in  the 
service  of  a  member  remain  wholly  under  its  control,  occupies  the 
status  of  an  employer  to  such  caddies,  and  is  liable  under  the  Work- 
men's Compensation  Act  for  an  accidental  injury  to  a  caddy  while  in 
the  service  of  a  member,  notwithstanding  the  member  pays  the  caddy 
for  his  service  and  directs  his  activities  while  actually  caddying. 

Id. — Employment  Limited  to  Certain  Days. — The  fkct  that  the  injured 
caddy  reported  for  duty  and  was  employed  only  on  specified  days 
does  not  affect  his  status  as  an  employee. 

Id. — Injury  to  Minor  —  Basis  op  Compensation  —  Future  Earning 
Capacity. — In  awarding  compensation  to  such  caddy,  who  was  a 
minor,  the  Industrial  Accident  Commission  was  authorized,  under 
section  17  of  the  Workmen's  Compensation  Act,  to  take  into  con- 
sideration the  increased  wage  which  he  might  be  fairly  expected  to 


APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State 
of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Redman  &  Alexander,  for  Petitioners, 

Christopher  M.  Bradley,  for  Respondent. 

HENSHAW,  J. — ^Review  to  annul  an  award  of  the  Indus- 
trial Accident  Commission.  On  March  7,  1915,  Raymond 
Harris,  a  boy  fourteen  years  of  age,  while  caddying  for  a 
member  of  the  Claremont  Country  Club,  leaned  against  the 
hand-rail  of  a  bridge  spanning  a  small  creek  on  the  golf 
course  of  the  club.  The  rail  gave  way  and  the  boy  fell  back- 
ward into  the  creek,  suffering  a  permanent  injury  to  one  of 
his  elbows.    He  filed  his  claim  for  compensation  with  the  In- 


Digitized  by 


Google 


396    Clarbmont  C.Club  v.  Industrial  Ago.  Com.    [174  Cal. 

dustrial  Accident  Commission.  The  Claremont  Country 
Club  and  its  insurer,  the  Aetna  Life  Insurance  Company, 
answered,  denying  only  the  fact  of  employment.  The  com- 
mission, after  hearing,  awarded  the  applicant  $1,170,  in  addi- 
tion to  his  outlay  for  medical  attendance. 

The  principal  contention  of  petitioners  is  that  the  boy  was 
not  an  employee  of  the  country  club  within  the  meaning  of 
the  provisions  of  the  code  and  the  terms  of  the  Workmen's 
Compensation  Act,  [Stats.  1913,  p.  279],  The  undisputed 
facts  are  that  the  club  owns  and  maintains  a  golf  links  for 
the  pleasure  of  such  of  its  members  as  desire  to  indulge  in 
the  game.  The  general  control  over  this  sport  is  vested  in 
appropriate  committees  selected  from  the  club  members. 
Many  golfers  have  desired,  and  do  desire,  the  services  of 
attendants  to  carry  their  golf  bags,  to  aid  in  the  search  for 
the  ball,  and  to  perform  other  like  familiar  services.  For 
these  members  the  club  provides  caddies,  and  over  them  is  a 
paid  employee  known  as  the  caddy-master.  The  club  also 
maintains  a  caddy-house,  which  is  the  station  of  the  caddies 
until  their  services  are  requisitioned.  The  caddies  are  graded 
into  three  classes,  based  upon  their  records  and  abilities  in 
the  service,  the  best  belonging  to  class  *'A,"  the  next  best  to 
class  **B,"  and  the  beginners  and  least  efficient  to  class  ''C." 
**A"  class  caddies  are  paid  sixty  cents,  '*B"  class  caddies 
fifty  cents,  and  **C"  dass  caddies  forty  cents  a  game.  A 
player  requisitioning  a  caddy  may  not  designate  the  boy  whose 
services  he  desires.  His  request  is  made  to  the  caddy-master, 
who,  under  a  system,  summons  the  caddy  whose  turn  it  is  to 
serve.  The  caddy  is  supplied  with  a  card,  whereon  at  the 
conclusion  of  the  game  the  member  makes  his  report  to  the 
caddy-master,  with  remarks  touching  the  service  and  qualifi- 
cations of  the  boy,  and  from  time  to  time  the  caddy-master 
regrades  his  caddies  in  accordance  with  these  reports.  At 
the  close  of  the  game  the  player  hands  to  the  caddy-master, 
with  his  report,  the  amount  earned  by  his  caddy,  and  this 
amount  is  immediately  delivered  by  the  caddy-master  to  the 
boy.  Thus  each  player  pays  the  caddy,  and  the  indirect 
method  of  payment  through  the  caddy-master  is  apparently 
designed  for  the  twofold  purpose  of  convenience  in  making 
change  and  as  a  check  on  ''tips"  or  donations  by  the  mem- 
bers to  the  caddy  in  excess  of  the  actual  amount  earned. 
The  boys  are  taken  on  by  the  club  through  the  caddy-master 
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or  Qreeim  Committee,  and  the  caddy-master  or  Greens  Com- 
mittee IS  empowered  to  discharge  a  caddy,  or,  in  other  words, 
to  forbid  him  to  frequent  the  golf  links  and  seek  and  secure 
employment.  Upon  the  other  hand,  while  actually  caddying, 
the  control  of  the  activities  of  the  boy  are  wholly  with  the 
member  using  him,  and  the  club,  as  a  dub,  has  of  course  no 
means  of  knowing  what  particular  orders  or  directions  a 
member  may  give  to  his  caddy,  nor  what  unusual  or  danger- 
ous  duties  he  may  call  upon  him  to  perform.  For  these  rea- 
sons petitioners  argue  that  the  caddies  are  not  employees  of 
the  dub,  and  that  ''aU  that  the  dub  does  is  to  afford  boys  who 
wish  to  serve  as  caddies  an  opportunity  for  employment  by 
the  members  of  the  club  who  play  golf."  For  this  position 
petitioners  bdieve  they  find  full  support  in  section  2009  of 
the  Civil  Code,  in  BosweU  v.  Laird,  8  Cal.  469,  [68  Am.  Dec. 
345],  in  Fay  v.  German  General  Ben.  Sac,  163  Cal.  118,  [124 
Pac.  844],  and  Brovm  v.  Smith,  86  Ga.  274,  [22  Am.  St. 
R«p.  456,  12  S.  E.  411].  Touching  section  2009  of  the  Civil 
Code,  petitioners  insist  that  the  status  of  the  caddy  is  that 
of  a  servant,  as  he  is  employed  to  render  personal  service, 
and  that  if  it  be  conceded  that  he  would  be  a  servant  of  the 
dub,  while  rendering  personal  service  at  the  direction  of  the 
club,  the  rdationship  ceases  entirely  when  he  is  actually  en- 
gaged in  caddying  for  a  member,  since  by  virtue  of  that 
engagement  he  no  longer  is  '^entirdy  under  the  control  and 
direction"  of  the  Claremont  Country  Club,  but  is  entirely 
under  the  control  and  direction  of  the  member,  who  thus  be- 
comes "his  master."  But  such  refinement  of  reasoning 
makes  no  stronger  appeal  to  us  than  it  has  to  other  courts. 
Section  1965  of  the  same  code  has  a  bearing  upon  the  matter, 
and  that  defines  a  contract  of  employment  (under  which,  of 
course,  the  relationship  of  employer  and  employee  necessarily 
arises)  to  be  "a  contract  by  which  one,  who  is  called  the  em- 
ployer, engages  another,  who  is  called  the  employee,  to  do 
something  for  the  benefit  of  the  employer,  or  of  a  third  per- 
son." The  reasoning,  we  say,  makes  no  strong  appeal  to  us, 
because  the  language  of  section  2009  was  never  intended  to 
mean,  for  example,  that  a  housemaid,  directed  to  give  per- 
sonal attention  and  service  to  a  guest  within  the  house,  ceased 
for  that  reason  to  be  an  employee  or  servant  of  the  house- 
holder. No  more  do  waiters  in  restaurants  and  caf&i  who, 
while  attending  to  the  requirements  of  the  patrons  and  in 
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contract  bound  to  comply  with  all  the  reasonable  requests  of 
those  patrons,  cease  to  be  employees  of  the  owners  of  the 
particular  establishment.  Nor  indeed  is  the  method  of 
ccpnpensation  determinative.  Taking  the  single  case  of  wait- 
ers, it  is  a  well-known  fact  that  in  some  establishments  they 
receive  no  wage  from  their  employers,  and  are  depend- 
ent entirely  upon  the  ** tips''  which  come  from  the  per- 
sons they  serve,  and  it  is  equally  a  well-known  fact  that  in 
some  instances  this  cfystem  is  carried  to  such  an  extent  that 
the  waiters  themselves  pay  the  employers  to  obtain  the  em- 
ployment. So  here  it  is  not  of  consequence  that  the  member 
should  pay  to  the  caddy  directly  the  amount  he  has  earned, 
or  pay  it  indirectly  through  the  medium  of  the  caddy-master. 
The  employment  and  discharge  of  the  caddy  during  all  of  the 
time  when  he  is  not  actually  in  the  service  of  a  member  is 
wholly  under  the  control  of  the  country  club,  and  this  is  the 
determinative  fact  in  the  matter.  In  certain  of  its  features 
the  case  is  not  dissimilar  to  Oaines  v.  Bard,  57  Ark. 
615,  [38  Am.  St.  Bep.  266,  22  S.  W.  570],  where  it  is  held 
that  a  bathroom  attendant,  selected  and  subject  to  be  dis- 
charged by  the  owner,  and  performing  service  for  him  in 
keeping  the  bathrooms  and  the  adjacent  halls  clean,  is  his 
servant,  notwithstanding  the  fact  that  he  paid  such  attend- 
ant no  compensation,  and  the  only  compensation  which  he 
received  was  the  donations  from  the  patrons  under  whose 
control  he  was  while  performing  service  for  them.  The 
foregoing,  we  think,  will  certainly  show  the  inappositeneas  of 
such  authorities  as  Brown  v.  SrmtJi,  86  Ga.  274,  [22  Am.  St. 
Bep.  456,  12  S.  E.  411],  where  the  holding  is  merely  that 
where  a  master  has  hired  his  servant  to  another,  giving  the 
other  the  complete  and  absolute  control  and  direction  of  the 
servant,  with  the  exclusive  right  to  discharge  him,  the  orig- 
inal master  is  not  liable  for  his  negligence.  Wherefore  upon 
this  point  our  own  cases,  above  cited,  dealing  with  the  general 
features  of  the  relationship  of  employer  and  employee  and 
master  and  servant  do  not  call  for  review,  for  these  caddies 
are  employed  by  the  club,  are  controlled  by  the  club,  and  the 
service  which  they  render  simply  happens  from  its  nature  to 
be  directed  to  contribute  to  the  convenience  and  pleasure  of 
the  individual  members  of  the  club. 

The  fact  that  the  injured  boy  reported  for  duty  and  was 
employed  only  on  specific  days  does  not  militate  at  all  against 
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the  proposition  that  he  was  an  employee.  (Dewhurst  v. 
Matlier,  2  K  B.  754.) 

The  final  complaint  of  petitioners  is  that  the  amount  of 
the  award  is  not  justified  by  the  evidence.  Elements  of  un- 
certainty in  this  evidence  are  pointed  out  by  the  petitioners, 
as  that  it  was  based  upon  the  earning  capacity  of  a  first-class 
caddy,  and  there  was  no  assurance  that  the  injured  boy  would 
become  a  class  *'A"  caddy;  also  that  there  was  no  assurance 
that  when  he  attained  his  majority  he  would  pursue  the  voca- 
tion of  a  caddy ;  and  as  little  assurance  that  if  he  did  pursue 
the  vocation,  he  would  follow  it  every  day  instead  of  only 
on  Saturdays  and  Sundays,  as  he  was  then  doing.  These 
statements  are  unquestionably  true,  but  nevertheless  the  law 
itself  takes  knowledge  of  them  and  defines  the  duties  of  the 
Industrial  Accident  Commission  under  the  indicated  circum- 
stances. The  evidence  did  show  that  the  basis  of  the  award 
was  within  the  earning  capacity  of  good  caddies.  The  act 
itself  (Stats.  1913,  sec.  17,  c.  176,  p.  289),  provides  as  follows: 
**If  the  injured  employee  is  a  minor,  and  his  incapacity, 
whether  total  or  partial,  is  permanent,  his  average  weekly 
earnings  shall  be  deemed,  within  the  limits  fixed,  to  be  the 
weekly  sum,  that  under  ordinary  circumstances  he  would 
probably  be  able  to  earn  after  obtaining  the  age  of  twenty- 
one  years,  in  the  occupation  in  which  he  was  employed  at  the 
time  of  the  injury,  if  he  had  not  been  injured."  And  it  is 
held,  supporting  such  a  law,  that  it  is  proper  to  take  into 
consideration  the  increased  wage  which  a  minor  may  be  fairly 
expected  to  earn.  {Kilberg  v.  Vitch,  171  App.  Div.  89,  [156 
N.  Y.  Supp.  971].) 

The  award  is  therefore  affirmed. 

Lorigan,  J.,  Melvin,  J.,  Shaw,  J.,  Sloss,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 
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[L.  A.  No.  3859.    Depaxtment  One. — ^Febniary  13,  1917.] 

SARAH  L.  CONNER,  Executrix  of  the  Last  Will  of  C.  L. 
Conner,  Deceased,  Appellant,  v.  BANK  OP  BAKERS- 
FIELD  (a  Corporation),  Respondent. 

Bank — Liabilitt  on  Gebtihed  Check. — 67  oertifTing  a  check  the  bank 
on  which  it  is  drawn  becomes  bound  as  a  direct  and  original  promisor 
to  the  payee.  Its  obligation  is  one  to  pay  money  only,  and  the 
measure  of  damages  for  the  breach  of  such  obligation  is  the  amount 
due  by  the  terms  of  the  obligation  with  interest  thereon. 

Id. — ^Pleading — Itxics  of  Damage  not  Recoverable. — The  sufficiency  of 
a  complaint  to  enforce  such  obligation  is  not  impaired  by  the  fact 
that  the  plaintiff  asks  for  more  items  of  damage  than  are  recover- 
able. 

Id.^Anotheb  Action  Pending — Dii*atoey  Plea — ^Identity  of  Causes 
OF  Action. — ^The  plea  of  another  action  pending  is  dilatory  in  its 
nature,  and  is  not  favored.  It  may  be  raised  by  demurrer,  but  not 
unless  the  complaint  shows  affirmatively  that  the  prior  action  pos- 
sessed such  characteristics  as  to  make  the  plea  available.  One  of 
these  requisites  is  that  the  causes  of  action  and  the  issues  in  the  two 
suits  must  be  substantially  the  same. 

Id. — FbioB  Action  in  Interpleader — Demurrer  Raising  Plea  of — Ad- 
ditional Issues  Raised  in  Second  Action. — In  an  action  against 
the  bank  by  the  holder  of  a  certified  check  payable  to  bearer  to 
recover  the  face  thereof,  with  interest  thereon,  the  bank  cannot,  by 
demurrer  to  the  complaint,  assert  the  plea  of  the  pendency  of  a  prior 
action  in  interpleader  brought  by  it  against  the  plaintiff  and  another 
claimant  to  the  check,  where  it  fails  to  affirmatively  appear  on  the 
face  of  the  complaint  that  the  question  of  the  bank's  liability  for 
interest  was  involved  in  the  interpleader  action. 

Id.— Object  of  Action  in  Interpleader. — The  only  question  that  can  be 
litigated  between  the  plaintiff  and  the  defendants  in  an  action  of 
interpleader  is  whether  the  plaintiff  is  entitled  to  compel  the  defend- 
ants to  interplead  with  respect  to  their  conflicting  claims  to  the  fund 
or  debt  alleged  by  plaintiff  to  be  in  his  hands,  or  due  from  him. 
The  defendants  cannot  litigate  any  other  claim  against  the  plaintiff. 

Id. — Judgment  on  Establishing  Plea  —  Abatement  of  Action. — The 
defense  of  another  action  pending  does  not  authorize  a  judgment 
on  the  merits.  The  only  relief  to  which  a  defendant  is  entitled  upon 
establishing  this  defense  is  a  judgment  that  the  action  abate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,    J.  W.  Mahon,  Judge, 
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The  facts  are  stated  in  the  opinion  of  the  court 
C.  C.  Cowgill,  and  Peter  A.  Breen,  for  Appellant 
J.  W.  Wiley,  and  R.  B.  Lambert,  for  Respondent 

SLOSS,  J. — Plaintiff  appeals  from  a  judgment  entered 
upon  the  sustaining  of  the  defendant's  demurrer  to  the  second 
amended  complaint. 

The  complaint  in  question  alleged  that  on  July  21,  1910, 
one  Planz  drew  his  check  for  $3,799.66  on  the  defendant,  the 
Bank  of  Bakersfield,  payable  to  *'Kern  Valley  Bank  or 
bearer."  Negotiable  paper,  so  drawn,  is  payable  to  the 
bearer.  (Civ.  Code,  sec.  3102.)  On  the  same  day  the  check 
was  certified  by  the  defendant  bank.  Oq  May  19,  1911,  the 
plaintiff  presented  the  check  to  the  defendant,  but  the  de- 
fendant refused  to  pay  the  same,  and  it  has  never  been  paid 
to  plaintiff.  On  July  20, 1911,  the  defendant  bank  commenced 
an  action  of  interpleader  against  the  plaintiff  and  Planz,  in 
which  the  plaintiff  and  Planz  **were  required  to  and  did 
interplead  together  concerning  their  claims  to  the  said  check 
and  to  the  said  money  called  for  thereby.''  Plaintiff  and 
Planz  appeared  in  said  action,  and  thereafter  the  court  ren- 
dered judgment  therein  in  favor  of  the  plaintiff  that  she,  as 
executrix,  was  entitled  to  have  paid  to  her  the  amount  of  said 
check.  It  is  not  alleged  that  this  judgment  has  become  final, 
and  the  action  of  interpleader  is  apparently  still  pending. 

The  complaint  alleges  further  that  plaintiff  was  compelled 
to  employ  counsel  in  said  action,  and  to  expend  money  for 
costs  and  traveling  expenses,  and  has  been  deprived  of  the 
use  of  said  sum  of  $3,799.66,  and  of  interest  thereon,  from  the 
nineteenth  day  of  May,  1911.  It  is  also  alleged  that  the 
plaintiff  has  suffered  general  damages  in  the  further  sum 
of  $2,350.  The  prayer  is  for  judgment  for  interest  on  the 
amount  of  the  check,  together  with  the  amount  of  the  vari- 
ous other  items  of  damage  alleged. 

The  demurrer  specified  as  grounds  (1)  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  (2)  that  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause.  This  demurrer  having  been  sus- 
tained without  leave  to  amend,  judgment  was  entered  that 
the  plaintiff  take  nothing  by  the  action,  and  that  the  defend- 
ant recover  from  plaintiff  its  costs, 

CLXXIV  Oal.— 26 
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By  certifying  the  cheek  the  bank  became  bound  as  a  direct 
and  original  promisor  to  the  payee.  (1  Morse  on  Banks  and 
Banking,  4th  ed.,  sec.  414;  5  R.  C.  L.  523,  524.)  Its  obliga- 
tion was  one  *'to  pay  money  only,"  and  the  measure  of  dam- 
ages for  the  breach  of  such  obligation  is  *'the  amount  due  by 
the  terms  of  the  obligation,  with  interest  thereon."  (Civ. 
Code,  sec.  3302.)  The  complaint  alleges  that  the  check,  pay- 
able to  bearer,  was  presented  by  plaintiff  to  the  certifying 
bank,  and  payment  refused.  Clearly,  therefore,  the  plead- 
ing stated  a  cause  of  action  for  the  recovery  of  the  face  of 
the  check,  with  interest  from  the  date  of  presentation.  The 
sufficiency  of  the  complaint  as  stating  a  cause  of  action  is,  of 
course,  not  impaired  by  the  fact  that  the  plaintiff  may  have 
asked  for  more  items  of  damage  than  are  recoverable. 

Nor  was  the  demurrer  properly  sustained  upon  the  second 
ground  specified.  The  plea  of  another  action  pending  is  dila- 
tory in  its  nature,  and  is  not  favored.  (1  C.  J.  28;  Thomp- 
son V.  Lyon,  14  Cal.  39,  42;  Larco  v.  Clements,  36  Cal.  132.) 
It  may  be  raised  by  demurrer  (Code  Civ.  Proc,  sec.  430, 
subd.  3),  but  not  unless  the  complaint  shows  affirmatively 
that  the  prior  action  possessed  such  characteristics  as  to  make 
the  plea  available.  One  of  these  requisites  is  that  the  causes 
of  action  and  the  issues  in  the  two  suits  must  be  substantially 
the  same.  (1  C.  J.  61;  Martin  v.  Splivdo,  69  Cal.  611,  615, 
[11  Pac.  484] ;  Heiliron  v.  Fowler  etc.  Canal  Co.,  75  Cal.  426, 
433,  [7  Am.  St.  Rep.  183,  17  Pac.  535] ;  HaU  v.  Susskind,  109 
Cal.  203,  [41  Pac.  1012] ;  Howard  v.  Hewitt,  139  Cal.  614, 
[73  Pac.  414].)  The  former  action  here  relied  upon,  one  of 
interpleader,  was  begun  some  two  months  after  a  cause  of 
action  had,  under  the  facts  alleged  in  the  present  complaint, 
accrued  to  the  plaintiff  in  this  action.  So  far  as  appears 
from  the  face  of  the  complaint,  the  plaintiff  then  had  a  right 
to  recover  two  months'  interest.  It  cannot  be  determined 
from  the  record  before  us  whether  this  right  was  involved 
in  the  interpleader  suit.  In  interpleader  suits  ''there  may 
always  be  a  twofold  contest:  First,  as  to  the  right  of  the 
plaintiff  to  bring  the  suit  and  to  force  the  defendants  to 
interplead;  and,  if  such  right  is  maintained,  the  litigation 
among  the  defendants.  .  .  .  Whether  the  plaintiff  shall  be 
permitted  to  maintain  such  an  action  is  first  determined,  and, 
if  his  right  is  sustained,  an  interlocutory  decree  is  entered, 
requiring  the  defendants  to  litigate  their  claims  inter  sese.'* 
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(San  Francisco  8av.  Union  v.  Long,  123  Cal.  107,  [55  Pac. 
708].)  The  only  question  that  can  be  litigated  between  the 
plaintiff  and  the  defendants  in  such  action  is  whether  the 
plaintiff  is  entitled  to  compel  the  defendants  to  interplead 
with  respect  to  their  conflicting  claims  to  the  fund  or  debt 
alleged  by  plaintiff  to  be  in  his  hands,  or  due  from  him.  The 
defendants  cannot  litigate  in  the  interpleader  suit  any  other 
daim  against  the  plaintiff.  (23  Cyc.  27;  Adams  v.  Dixon, 
19  Ga.  513,  [65  Am.  Dec.  608] ;  WiUiams  v.  Matthews,  47 
N.  J.  Eq.  196,  [20  Atl.  261].)  ''Defendants  are  entitled  to 
aver  and  prove  any  facts  which  show  that  the  complainant 
is  not  entitled  to  maintain  his  bill'*  (23  Cyc.  27),  but  they 
cannot,  by  counterclaim  or  cross-complaint,  seek  affirmative 
relief  against  the  plaintiff  concerning  matters  not  embraced 
within  his  bill.  (Wakeman  v.  Kingsland,  46  N.  J.  Eq.  113, 
[18  Ati.  680].)  "The  only  relief  which  a  defendant  can 
have  against  the  plaintiff  in  such  a  suit  is  to  have  the  action 
dismissed."  {Los  Angeles  v.  Amidor,  140  Cal.  400,  [73  Pac. 
1049].)  It  is  entirely  consistent  with  the  allegations  of  the 
complaint  in  this  case  that  the  bank,  in  beginning  the  inter- 
pleader suit  against  this  appellant  and  Planz,  conceded  no 
liability  on  its  part  beyond  the  principal  sum  of  the  check. 
If  the  defendants  had  come  in  and  consented  to  an  inter- 
locutory order  requiring  them  to  interplead,  and  to  the  conse- 
quent dismissal  of  the  bank,  each  of  them  might  have  been 
precluded  from  asserting  that  the  bank  was  under  any  fur- 
ther liability  arising  out  of  the  check.  {San  Francisco  Sav. 
Union  v.  Long,  123  Cal.  107,  [55  Pac.  708] ;  Woodmen  of  the 
World  V.  Rutledge,  133  Cal.  640,  [65  Pac.  1105].)  But  it 
does  not  appear  that  there  was  any  such  consent.  For  all 
that  the  complaint  shows,  this  appellant  may  have  resisted 
an  order  of  interpleader  upon  the  very  ground  that  the  bank 
owed  her  interest  on  the  check  from  the  date  of  presentation 
by  her,  and  that  the  bank  had  not  tendered  payment  of  such 
interest.  If  this  was  the  situation,  the  interpleader  suit  did 
not  involve  the  entire  cause  of  action  presented  by  the  pres- 
ent complaint.  An  inspection  of  the  record  of  the  former 
action  would  be  required  to  determine  how  far  the  causes  of 
action  and  the  issues  in  the  two  suits  are  identical.  The  plea 
should,  therefore,  in  this  case  be  raised  by  answer  rather  than 
by  demurrer  to  the  complaint. 
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Furthermore,  the  judgment  here  given  was  one  on  the 
merits.  The  defense  of  another  action  pending  does  not 
authorize  such  a  judgment.  The  only  relief  to  which  a  de- 
fendant is  entitled  upon  establishing  this  defense  is  a  judg- 
ment that  the  action  abate.  {Larco  v.  Clements,  36  Cal.  132 ; 
Casey  v.  Jordan,  68  Cal.  246,  [9  Pac.  92,  305] ;  CoubrougJi  v. 
Adams,  70  Cal.  374,  [11  Pac.  634] ;  Leonard  v.  Flynn,  89  Cal. 
535,  [23  Am.  St.  Rep.  500,  26  Pac.  1097].)^ 

The  judgment  is  reversed, 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 


[Sac.  No.  2525.    Department  One.— February  13,  1917.] 

CHARLES    B.    MILLER,    Appellant,    v.    HARRIET    A. 
OLIVER  et  al.,  Respondents. 

Appeal  —  Typewritten  Tiu-NSCRn^r  —  Failiibe  of  Briets  to  Embodt 
Parts  of  Record— Atfirmanob  of  Judgment.— On  an  appeal  from 
the  judgment,  where  the  transcript  of  the  reeord  ia  presented  in 
typewriting  as  provided  by  sections  953a  et  seq.  of  the  Code  of  dnl 
Procedure,  the  failure  of  the  appellant  to  print  in  his  briefs  on 
appeal  such  portions  of  the  record  as  he  desires  to  call  to  the  atten- 
tion of  the  court,  justifies  an  affirmance  of  the  judgment  without 
further  consideration. 

Id. — Frxvolous  Appeal— Damages. — In  this  action  to  cancel  a  deed,  in 
which  the  findings  and  judgment  were  in  favor  of  the  defendants, 
the  plaintiff's  appeal  is  held  to  be  without  merit,  and  the  case  one 
for  the  imposition  of  damages  for  taking  a  frivolous  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  for  Appellant. 

A.  H.  Ashley,  and  Clary'ft  Louttit,  for  Respondents. 

SHAW,  J. — The  plaintiff  and  his  wife,  who  was  made  a 
party  to  the  action  by  the  defendants'  cross-complaint,  ap- 
peal from  the  judgment. 
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The  transcript  of  the  record  presented  in  support  of  the 
appeal  was  prepared  in  typewriting  as  provided  in  sections 
953a,  953b,  and  953c  of  the  Code  of  Civil  Procedure.  Sec- 
tion 953c  provides  that  ''In  filing  briefs  on  said  appeal  the 
parties  must,  however,  print  in  their  briefs,  or  in  a  supple- 
ment appended  thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court/*  The  appellants 
did  not  print  in  their  opening  brief  any  portion  of  the  record. 
The  respondents,  in  their  brief,  call  attention  to  this  omission 
and  object  to  our  consideration  of  any  part  of  the  record  ex- 
cept the  judgment-roll  printed  in  said  brief.  In  their  reply 
brief  the  appellants  ignore  this  objection  and  again  fail  to 
print  any  part  of  the  record. 

In  the  face  of  this  contumacy,  the  court  would  be  justified 
in  affirming  the  judgment  without  further  consideration. 

"We  have,  however,  examined  the  judgment-roU  and  we  find 
therein  no  good  cause  for  the  appeal.  The  complaint  alleges 
that  the  plaintiff  owns  a  farm,  of  629.19  acres ;  that  he  is  the 
son  of  the  defendant  Harriet  A.  Oliver,  and  has  always  re- 
posed special  confidence  and  trust  in  her  and  has  always  been 
guided,  influenced,  and  controlled  by  her;  that  he  was  *'a 
young  man  of  inexperience";  that  on  June  21,  1907,  he,  his 
mother,  then  Harriet  A.  Madigan,  and  the  defendant  J.  E. 
Oliver  formed  a  corporation  witii  the  corporate  name  of 
''Miller  Farm  Company,"  and  filed  its  articles  of  incorpora- 
tion in  the  county  clerk's  office;  that  on  June  22,  1907,  said 
articles  were  filed  in  the  office  of  the  Secretary  of  State; 
that  on  June  21,  1907,  his  mother  persuaded  him  to  execute 
a  deed  purporting  to  convey  said  farm  to  Miller  Farm  Com- 
pany; that  it  was  made  without  consideration  and  upon  the 
promise  of  the  other  defendants  that  the  farm  would  be  re- 
conveyed  to  plaintiff  upon  his  demand ;  that  said  corporation 
at  that  time  did  not  exist.  He  asks  that  he  be  adjudged  to 
be  the  owner  of  the  farm  and  that  said  deed  be  canceled  and 
the  farm  reconveyed  to  him. 

The  findings  are  that  plaintiff  is  not,  and  has  not  been 
since  said  deed  was  executed,  the  owner  of  the  farm;  that 
he  was  not  at  that  time  "a  young  man  of  inexperience";  that 
he  did  not  then  repose  special  trust  and  confidence  in  his 
mother;  that  she  did  not  then  guide,  influence,  or  control 
him,  or  persuade  him  to  execute  said  deed;  that  it  was  not 
made  without  consideration,  nor  upon  any  promise  to  recon- 
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vey  to  him  the  farm ;  that  although  it  was  dated  on  June  21, 
1907,  it  was  not  delivered,  and,  consequently,  not  executed, 
until  July  10,  1907;  that  the  consideration  thereof  was  the 
issuance  of  all  except  three  of  the  250  shares  of  stock  of  said 
corporation  to  J.  E.  Oliver,  as  trustee,  to  hold  in  trust  for 
said  plaintiff,  to  he  returned  to  plaintiff  as  soon  as  certain 
moneys  paid  and  to  be  paid  by  J.  E.  Oliver,  for  the  payment 
of  plaintiff's  debts  and  expenses,  were  repaid  to  said  Oliver. 

It  is  not  claimed  that  there  was  not  substantial  evidence 
sufficient  to  support  these  findings. 

The  judgment  is  that  plaintiff  has  no  interest  in  the  farm, 
that  the  deed  conveyed  it  absolutely  to  said  corporation,  and 
that  plaintiff  take  nothing.  As  to  the  stock,  it  declares  that 
J.  E.  Oliver  still  holds  the  247  shares  of  stock  in  trust  for 
plaintiff  and  has  a  claim  thereon  for  advances  to  and  for 
plaintiff  and  for  expenses  regarding  the  trust,  amounting  to 
$15,610.61,  and  that  if  said  sum  is  not  repaid  to  him  within 
180  days,  said  stock  shall  be  sold  to  pay  the  same.  These 
and  other  matters  concerning  the  trust  in  the  stock  were  put 
in  issue  by  a  cross-complaint  and  are  fully  supported  by 
findings.  We  do  not  think  it  necessary  to  state  these  findings. 
Plaintiff  gives  no  data  to  show  that  they  are  not  supported  by 
the  evidence. 

It  is  evident  that  there  was  no  merit  in  the  plaintiff's  case, 
nor  in  this  appeal.  No  object  for  taking  it  is  apparent,  ex- 
cept to  vex,  hinder,  and  delay  the  defendants.  It  is  a  proper 
case  for  the  imposition  of  damages. 

It  is  ordered  that  the  judgment  be  affirmed  and  that  the 
defendants  recover  of  plaintiff  the  sum  of  one  hundred  dol- 
lars as  damages,  together  with  costs  of  appeaL 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Sac.  No.  2272.    In  Bank.— February  13,  1917.] 

CHARLES    E.    MILLER,    Appellant,    v.    HARRIET    A. 
OLIVER  et  al.,  Respondents.  • 

Beceivxb — Peopebty  in  Possession  op  Owner — Interpeebnce  by  Tres- 
passer.— The  owner  of  land  and  personal  property  used  in  connec- 
tion therewith,  of  which  he  is  actually  in  possession,  is  not  entitled 
to  have  a  receiver  appointed  to  take  over  the  custody  and  manage- 
ment of  the  property,  in  order  to  protect  it  from  the  interference 
and  trespasses  of  a  person  who  is  merely  living  on  the  land  with  his 
permission. 

Id. — Wh|:n  Receiver  mat  be  Appointed. — Except  in  cases  where  re- 
ceivers have  heretofore  been  appointed  by  the  usages  of  courts  of 
equity,  a  situation  expressly  covered  by  subdivision  6  of  section  564 
of  the  Code  of  Civil  Procedure,  a  receiver  may  be  appointed  only 
in  such  cases  as  the  statute  expressly  specifies.  < 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  appointing  a  receiver  pendente  lite.  Frank 
H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Webster,  Webster  &  Blewett,  and  A.  H.  Carpenter,  for 
Appellant. 

A.  H.  Ashley,  and  Clary  &  Louttit,  for  Respondents. 

ANGELLOTTI,  C.  J.— This  is  an  appeal  by  the  plaintiff 
from  an  order  appointing  a  receiver  pendente  lite  on  the 
application  of  defendants.  The  order  was  one  appointing 
W.  J.  Hersom  receiver  **of  the  real  and  personal  property 
mentioned*'  in  the  pleadings  for  the  purpose  of  protecting 
and  caring  for  the  same,  and  to  manage  the  same  as 
directed  by  the  court.  It  was  provided  in  the  order  that  the 
plaintiff  and  his  wife  should  not  be  removed  from  the  prem- 
ises unless  so  required  by  a  subsequent  order,  and  that  plain- 
tiff might  be  employed,  if  the  receiver  so  elects,  to  assist  him 
in  such  care  and  protection.  The  order  summarized  the  pur- 
pose as  follows:  **In  other  words,  the  receiver  is  to  protect 
and  substantially  preserve  in  statu  quo,  the  property  of  the 
parties  to  this  action,  but,  unless  necessary  or  unless  ordered 
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by  this  court,  not  to  interfere  with  the  residence  of  the  plain- 
tiff and  his  wife  on  said  premises." 

The  action  was  instituted  by  plaintiff  for  the  purpose  of 
having  it  adjudged  that  he  was  the  owner  of  the  real  prop- 
srty  described  in  the  complaint,  that  a  conveyance  thereof 
made  by  him  to  defendant  Miller  Farm  Company  on  June 
21,  1907,  was  made  without  consideration,  and  upon  its 
promise  and  that  of  defendants  Oliver  that  the  premises 
would  be  reconveyed  to  him  upon  demand,  and  by  reason 
of  undue  influence  on  the  part  of  said  Olivers.  He  asked  for 
a  decree  declaring  him  the  owner  of  such  property  and  cancel- 
ing the  deed  to  the  Miller  Farm  Company.  The  allegations 
of  the  complaint  were  denied  in  the  answer  filed  by  the  three 
defendants,  and  in  that  portion  of  the  answer  styled  a  ''fur- 
ther and  separate  defense  herein,"  embracing  fifty-five  pages 
of  the  printed  transcript,  defendants  set  up  many  matters 
upon  which  they  asked,  in  addition  to  a  judgment  that  de- 
fendant corporation  is  the  absolute  and  unqualified  owner  in 
fee  of  such  real  property,  for  aflSrmative  relief  of  various 
kinds,  including  relief  as  to  certain  personal  property  used  in 
connection  with  the  realty,  which  was  farm  property,  and 
also  in  the  matter  of  determining  the  relative  rights  of  de- 
fendant J.  E.  Oliver  and  plaintiff  in  the  shares  of  stock  of 
th€  Miller  Farm  Company.  To  prevent  interference  pending 
the  litigation  by  plaintiff  and  his  wife  with  the  real  and 
personal  property  alleged  to  belong  to  the  corporation,  both 
a  receiver  and  an  injunction  were  asked.  It  was  upon  these 
allegations  and  certain  affidavits,  which  add  nothing  that  is 
material  to  the  question  before  us,  that  the  order  appointing 
the  receiver  was  made. 

We  are  unable  to  find  in  the  record  legal  support  for  the 
order  appealed  from. 

The  matter  of  the  relative  rights  of  J.  B.  Oliver  and  the 
plaintiff  in  the  shares  of  stock  of  defendant  corporation  and 
the  proper  disposition  of  said  shares  is  of  course  not  material 
in  this  connection.  Nothing  in  regard  thereto  assists  in  de- 
termining the  question  whether  a  receiver  should  have  been 
appointed  to  take  charge  and  management  of  the  real  prop- 
erty claimed  by  the  plaintiff  and  defendant  corporation,  and 
the  personal  property  of  the  latter  located  thereon.  The 
"property  or  fund"  which  Oliver  was  seeking  to  subject  to 
his  alleged  claim  against  plaintiff  was  the  shares  o£  stock  in 
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defendant  corporation,  and  not  the  real  and  personal  prop- 
erty of  the  corporation.  Nothing  in  subdivision  1  of  section 
564  of  the  Code  of  Civil  Procedure  authorized  the  appoint- 
ment of  the  receiver  on  the  application  of  the  defendants,  and 
the  order  must  be  sustained,  if  at  all,  as  one  authorized  by 
subdivision  6  of  said  section,  by  which  it  is  provided  that  a 
receiver  may  be  appointed  **in  all  other  cases  where  receivers 
have  heretofore  been  appointed  by  the  usages  of  courts  of 
equity." 

So  far  as  we  can  see  from  the  record,  the  situation  as  to  the 
real  and  personal  property,  so  far  as  material,  is  as  follows : 
The  plaintiff  claims  to  be  the  owner  of  all  the  property,  and 
seeks  the  cancellation  of  the  deed  under  which  defendants 
claim  that  the  corporation  is  the  owner  and  entitled  to  the 
immediate  possession.  Defendants'  showing  is  substantially 
that  the  defendant  corporation  was  in  actual  possession  and 
management  of  all  the  property  except  in  so  far  as  complete 
actual  possession  was  impaired  by  the  occupancy  by  plain- 
tiff of  the  dwelling-house  on  the  realty  as  a  dwelling  place, 
and  the  use  of  the  barns,  all  under  permission  of  defendant 
corporation  and  as  an  occupant  merely  by  sufferance.  Being 
60  on  the  property  he  was  claiming  to  be  the  owner  and  en- 
titled to  control  it.  In  great  detail  it  was  alleged  that  he  was 
interfering  in  various  ways  with  the  management  of  the 
property  by  the  corporation,  even  to  its  practical  exclusion 
therefrom,  to  the  great  injury  of  the  property  and  the  cor- 
poration owning  it.  We  may  assume  for  the  purposes  of  this 
decision  that  the  showing  in  this  behalf  was  of  such  a  nature 
that  it  would  have  suflBciently  warranted  the  granting  of  an 
injunction  to  prohibit  this  alleged  occupant  by  sufferance 
from  thus  interfering  with  the  control  and  management  of 
the  property,  on  the  same  theory  that  any  mere  trespasser 
whose  unlawful  acts  were  of  such  a  nature  and  so  continuous 
as  to  warrant  equitable  relief  might  be  enjoined.  But  it 
does  not  follow  that  a  receiver  might  properly  be  appointed. 
Of  course,  if  the  plaintiff  were  in  actual  possession  of  the 
property,  claiming  ownership  and  the  right  of  possession  and 
full  control,  no  receiver  could  lawfully  be  appointed  in  view 
of  our  well-settled  law.  The  sole  remedy  of  the  corporation 
claiming  ownership  and  the  right  to  possession  would  be  at 
law  to  recover  possession,  and  it  is  settled  that  in  such  a  case, 
under  our  statute,  a  receiver  may  not  be  appointed,  for  it 
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is  not  a  case  where  a  receiver  has  ''heretofore  been  appointed 
by  the  usages  of  courts  of  equity,"  or  one  in  which  such  an 
appointment  is  specially  authorized  by  any  statute.  (See 
Bateman  v.  Superior  Court,  54  Cal.  285;  San  Jose  Safe- 
Deposit  Bank  v.  Bank  of  Madera,  121  Cal.  543,  545,  [54  Pac. 
85].)  The  appointment  of  a  receiver  cannot  be  justified 
upon  any  theory  that  plaintiff  is  in  actual  possession  of  the 
property.  So  far  as  we  can  understand  the  theory  of  de- 
fendants as  to  the  facts,  the  corporation  is  seeking  to  protect 
its  property,  of  which  it  is  actually  in  possession,  from  inter- 
ference to  its  great  injury  and  loss,  at  the  hands  of  another 
who  is  merely  living  on  the  land  with  its  permission.  So  far 
as  the  right  to  a  receiver  is  concerned,  its  relation  to  him  is 
simply  the  relation  of  any  owner  in  possession  to  an  unlaw- 
ful trespasser.  By  reason  of  his  living  upon  the  land,  he 
may  have  greater  opportunity  to  impede  and  interfere  with 
the  owner  in  the  enjoyment  of  its  rights  of  ownership  and 
possession,  but  this  does  not  affect  the  question.  We  are  at 
a  complete  loss  to  find  any  good  basis  for  a  conclusion  that 
in  such  a  situation  a  receiver  may  be  appointed  on  the  appli- 
cation of  the  owner  to  take  over  the  custody  and  manage- 
ment of  the  property,  and  protect  it  against  such  trespasses 
and  interference. 

It  is  thoroughly  settled  that,  except  in  cases  where  re- 
ceivers have  heretofore  been  appointed  by  the  usages  of  courts 
of  equity,  a  situation  expressly  covered  by  subdivision  6  of 
section  564  of  the  Code  of  Civil  Procedure,  a  receiver  may 
be  appointed  only  in  such  cases  as  the  statute  expressly 
specifies.  We  find  no  warrant  for  a  conclusion  that  the 
usages  of  courts  of  equity  support  an  appointment  in  such  a 
situation  as  we  have  here,  and  it  seems  very  clear  to  us  that 
no  statute  authorized  the  appointment.  Something  is  said 
about  the  transaction  between  J.  E.  Oliver  and  plaintiff  con- 
stituting a  trust,  but  the  trust,  if  any,  was  one  solely  in  rela- 
tion to  the  shares  of  stock  in  Oliver's  name  claimed  by 
plaintiff. 

The  order  appointing  a  receiver  is  reversed. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  Lorigan,  J.,  HenshaWi  J., 
and  Lawlor  J.,  concurred. 
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[8.  P.  No.  81&3.    In  Bank.— Febniaiy  13,  1917.] 

NAPA  VALLEY  ELECTRIC  COMPANY  (a  Corporation), 
Appellant,  v.  CALISTOGA  ELECTRIC  COMPANY  (a 
Corporation),  Respondent. 

Appeal  peom  Order  Bepusino  Injunction  Pendente  Lite — Bestrain- 
INO  Order  Pending  Appeal. — On  an  appeal  from  an  order  refusing 
an  injunction  pendente  lite  and  dissolving  a  temporary  restraining 
order,  the  appellate  eourt  has  no  power  to  make  an  order  granting 
the  restraining  relief  prayed  for  pending  the  determination  of  the 
appeal. 

APPLICATION  for  a  restraining  order  pending  an  appeal 
from  an  order  of  the  Superior  Court  of  Napa  County  refus- 
ing an  injunction  pendente  lite  and  dissolving  a  temporary 
restraining  order.    Henry  C.  Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U'Ren  &  Beard,  for  Appellant. 

THE  COURT.— The  plaintiff  commenced  an  action  in  the 
superior  court  to  enforce  specific  performance  of  an  alleged 
contract  for  the  sale  of  certain  property,  and  sought  an  in- 
junction pendente  lite  restraining  the  defendant  from  dispos- 
ing of  the  property  pending  the  determination  of  the  action. 

The  superior  court  having  granted  a  temporary  restrain- 
ing order,  on  the  hearing  of  the  application  for  an  injunction 
pendente  lite  made  its  order  denying  the  same  and  dissolving 
the  temporary  restraining  order.  It  refused  the  request  of 
the  plaintiff  to  continue  in  force  the  temporary  restraining 
order  pending  the  determination  of  the  appeal  from  the  order 
denying  an  injunction  pendente  lite. 

The  plaintiff  has  appealed  from  such  order  and  now  seeks 
from  this  court  an  order  restraining  the  defendant,  pending 
such  appeal,  from  disposing  of  the  property ;  in  other  words, 
it  seeks  from  this  court,  pending  the  determination  of  the 
appeal,  precisely  the  relief  it  sought  to  obtain  from  the 
superior  court  by  an  injunction  pendente  lite. 

It  was  determined  by  this  court  in  Hicks  v.  Michael  et  al., 
15  Cal.  107,  112,  114,  that  this  court  has  no  authority  to 
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grant  such  relief.  At  the  time  of  that  decision  our  law,  both 
constitutional  and  statutory,  was  substantially  the  same  as  it 
is  now  in  all  material  respects.  This  decision  has  ever  since 
its  rendition  been  regarded  by  this  court  as  determining  this 
question,  and  it  has  been  consistently  followed  by  denying 
applications  in  all  respects  similar  to  this.  In  the  case  of 
PMt  V.  City  and  County  of  San  Francisco,  S.  F.  No.  5562, 
the  question  was  squarely  presented  and  given  consideration. 
No  opinion  was  filed  by  this  court  in  that  matter,  but  the 
application  was  denied  because  the  court  waa  satisfied  with 
the  correctness  of  the  doctrine  declared  by  Hicks  v.  Michael, 
supra.  We  see  no  reason  to  question  the  correctness  of  the 
decision  in  Hicks  v.  Michael,  supra. 
The  application  is  denied. 


[L.  A.  No.  3846.    Department  Two.— February  13,  1917.] 

0.  S.  DODDS,  Respondent,  v.  A.  SPRING  et  al..  Defendants; 
A.  SPRING,  Appellant 

MoBTQAOE— Assumption  of  Payment  by  Grantee  or  Mortoagob. — 
The  promise  by  the  grantee  of  a  mortgagor  personally  to  be  answer- 
able for  the  payment  of  the  mortgage  may  appear  and  bind  such 
grantee  because  of  a  clause  in  the  deed  or  by  a  separate  written 
instrument,  which  need  not  be  executed  with  the  formalities  neces- 
sary to  a  deed,  and  which,  if  preceding  the  execution  of  the  deed, 
is  not  80  merged  in  the  deed  that  the  omission  of  the  assumption 
clause  from  the  latter  instrument  will  release  the  grantee  from  his 
prior  covenant. 

Id. — Payment  by  Purchaser — Assignment  of  Mortgage.— If  the  pur- 
chaser of  mortgaged  premises  has  assumed  payment  of  the  mort- 
gage indebtedness,  or  has  otherwise  made  himself  liable  for  it,  the 
payment  of  the  debt  will  extinguish  the  mortgage,  and  he  cannot 
take  an  assignment  of  it  to  himself;  and  a  subsequent  assignee 
from  him,  after  maturity,  of  the  indebtedness  takes  subject  to  all 
existing  defenses. 

lb. — Performance — Extinction  of  Obligation. — The  full  performance 
of  an  obligation  by  anyone  for  the  principal  with  his  assent,  if 
accepted  by  the  creditor,  extinguishes  the  obligation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County.    F.  B.  Densmore,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Rupert  B.  Tumbull,  for  Appellant 
Balph  E.  Swing,  for  Respondent. 

MELVIN,  J. — Plaintiff  sued  to  foreclose  a  mortgage  made 
by  G.  O.  Trauzettel  and  his  wife,  Georgia  A.  Trauzettel.  The 
date  of  the  said  mortgage  was  December  1,  1908,  and  it  was 
intended,  as  the  court  found,  to  cover  principal  and  interest 
representing  two  loans  evidenced  by  promissory  notes,  one 
dated  December  1,  1908,  for  the  principal  sum  of  one  thou- 
sand five  hundred  dollars  due  three  years  thereafter,  and  the 
other  for  one  thousand  one  .hundred  and  sixty  dollars,  bear- 
ing date  April  1,  1909,  due  two  years  later.  By  the  terms 
of  the  mortgage  it  apparently  covered  the  west  half  of  section 
19,  township  2  south,  range  1  west,  S.  B.  B.  &  M.,  in  River- 
side County,  and  was  recorded  April  8,  1909.  The  complaint 
in  this  action  was  filed  June  30,  1911,  and  a  lis  pendens  was 
placed  of  record  on  that  day.  Judgment  was  given  in  favor 
of  0.  S.  Dodds,  the  plaintiff,  and  this  appeal  is  by  A.  Spring, 
one  of  the  defendants,  who  claimed  rights  in  the  property 
superior  to  those  of  the  plaintiff. 

It  appeared  from  the  findings  of  the  court  that  G.  0.  Trau- 
zettel acquired  title  to  the  north  half  of  said  section  19  prior 
to  August  20,  1908,  and  remained  such  owner  until  October 
10,  1910.  On  December  10,  1910,  he  parted  with  his  interest 
in  the  north  half  of  said  section  together  with  other  property 
by  a  grant  deed  to  William  A.  Kjellman,  one  of  the  defend- 
ants in  this  action. 

Prior  to  the  making  of  the  notes  and  the  mortgage  in  favor 
of  Dodds,  the  Trauzettels  had  borrowed  from  John  Galli  three 
thousand  dollars,  evidenced  by  a  note,  payable  in  three  years, 
bearing  date  August  20,  1908,  secured  by  a  trust  deed  in 
which  L.  W.  Clark  was  named  as  trustee.  On  the  same  day, 
August  20,  1908,  the  Trauzettels  had  borrowed  one  thousand 
dollars  from  Mary  Holmes  Wilson,  evidenced  by  a  note  pay- 
able in  three  years  and  supported  by  a  mortgage  of  even 
date.  The  trust  deed  and  the  mortgage  were  recorded,  the 
former  having  priority.  Both  the  mortgage  and  the  trust 
deed  were  upon  the  north  half  of  said  section  19  and  the 
date  of  their  recordation  was  August  25,  1908, 
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Subsequently  William  A.  Kjellman  and  G.  0.  Trauzettel 
entered  into  correspondence  looking  to  the  exchange  of  the 
latter 's  property  in  California  for  the  former's  land  in  Texas. 
There  was  an  escrow  agreement  in  writing  whereby  William 
A.  Kjellman  assumed  and  agreed  to  pay  encumbrances  aggre- 
gating $8,920  upon  the  property  in  Riverside  County  and 
other  land.  The  transaction  involving  the  exchange  of  the 
lands  in  Texas  for  those  in  California  was  consummated, 
and  on  December  12,  1910,  a  deed  bearing  date  October  10, 
1910,  was  placed  of  record.  The  deed  recited  that  the  prop- 
erty conveyed  (which  was  the  north  half  and  the  southeast 
quarter  of  section  19)  was  subject  to  the  note  for  three  thou- 
sand dollars  and  the  trust  deed  in  favor  of  Galli,  the  note  for 
one  thousand  dollars  and  the' mortgage  to  Mary  Holmes 
Wilson.  It  also  specified  liens  of  a  mortgage  dated  September 
16,  1908,  to  secure  the  payment  of  a  note  of  $1,120  in  favor 
of  0.  S.  Dodds,  and  another  dated  December  1, 1908,  to  secure 
a  note  of  one  thousand  five  hundred  dollars,  also  in  favor  of 
the  plaintiff.  The  plaintiff  did  not  seek  to  foreclose  the  mort- 
gage dated  September  16,  1908,  but  as  shown  by  the  testimony 
and  found  by  the  court,  the  note  for  $1,120  was  merged  into 
and  paid  by  the  later  note  for  one  thousand  five  hundred 
dollars. 

The  court  also  found  that  when  the  mortgages  to  plaintiff 
were  made  the  Trauzettek  owned  only  the  north  half  of  sec- 
tion 19  and  that  their  intention  was  to  mortgage  that  part 
of  the  section.  By  an  amendment  to  his  pleadings  plaintiff 
had  asked  for  a  reformation  of  the  contract  in  that  particular 
and  by  the  judgment  it  was  reformed  as  prayed. 

Further  findings  were  to  the  effect  that  William  Kjellman 
paid  to  Galli  and  Wilson  the  sums  due  them  and  thereby  sat- 
isfied their  claims ;  that  after  the  filing  of  the  lis  peivdens  in 
this  case  0.  J.  Kjellman  executed  and  delivered  to  A.  Spring 
her  note  for  three  thousand  dollars,  secured  by  a  mortgage 
on  the  northeast  quarter  of  section  19;  that  at  that  time 
Spring  had  no  notice  of  the  fact  that  plaintiff's  mortgage  was 
intended  to  cover  the  north  half  of  said  section;  that  on 
November  21,  1912,  William  A.  Kjellman  delivered  the  Galli 
note  and  the  accompanying  trust  deed  and  the  Wilson  note 
to  defendant  A.  Spring,  and  assigned  the  Wilson  mortgage  to 
said  Spring;  and  that  both  said  notes  were  then  past  due; 
that  they  had  been  fully  paid  and  extinguished  and  together 
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with  the  mortgage  and  the  deed  of  trust  had  ceased  to  be  of 
any  force. 

Regarding  a  purported  sale  to  Spring  on  December  11, 
1912,  by  L.  W.  Clark  under  and  pursuant  to  the  Galli  trust 
deed  of  the  north  half  of  section  19,  it  was  held  that  the 
trustee  had  no  authority  to  make  it. 

Among  the  conclusions  of  law  was  one  to  the  effect  that 
Spring's  mortgage  was  prior  to  that  of  plaintiff  on  the  north- 
east quarter  of  section  19. 

Appellant  insists  that  since  the  record  title  was  in  0.  J. 
Ejellman  when  the  Galli  and  Wilson  notes  were  transferred 
to  him  by  William  A.  Kjellman,  and  since  the  deed  from  the 
Trauzettels  merely  recited  that  the  property  was  "subject 
to''  the  Dodds  mortgage,  he  had  no  notice  of  William  A. 
Kjellman 's  assumption  of  personal  liability,  and  was  there- 
fore a  purchaser  in  good  faith  of  the  Galli  and  Wilson  notes 
and  liens  in  the  hands,  not  of  the  mortgagee,  but  of  a  third 
party. 

It  is  true  that  William  A.  Kjellman  divested  himself  of 
title  by  a  deed  to  0.  J.  Kjellman  on  January  5,  1911.  The 
appellant  insists  that  the  purchase  by  William  A.  Kjellman 
of  the  Galli  and  Wilson  encumbrances  after  he  Bad  parted 
with  the  title  to  the  land  did  not  work  a  merger.  He  admits 
that  as  between  Mr.  Kjellman  and  the  Trauzettels  an  estoppel 
may  apply,  but  insists  that  he  had  no  notice  (and  could  have 
none)  of  the  personal  assumption  of  the  mortgage  debt  by 
William  A.  Kjellman  in  and  by  the  terras  of  the  unrecorded 
escrow  agreement.  But  the  mere  fact  that  the  deed  to  Kjell- 
man from  the  Trauzettels  did  not  recite  his  personal  liability 
would  not  relieve  him  from  an  assumption  of  such  burden 
nor  prevent  equities  against  him  from  being  asserted  against 
one  who  purchased  notes  after  maturity  and  took  assignments 
of  the  mortgage  and  the  trust  deed  supporting  said  notes. 
The  promise  by  the  mortgagor's  grantee  personally  to  be 
answerable  for  the  payment  of  the  mortgage  may  appear  and 
bind  such  grantee  because  of  a  clause  in  the  deed  or  by  a 
separate  written  instrument  which  need  not  be  executed  with 
the  formalities  necessary  to  a  deed  and  which,  if  preceding 
the  execution  of  the  deed  of  conveyance,  is  not  so  merged  in 
the  deed  that  the  omission  of  the  assumption  clause  from  the 
latter  instrument  will  release  the  vendee  from  his  prior  cove- 
nant.   Indeed,  the  agreement  may  rest  wholly  in  parol,  and 
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in  sucli  case  is  not  within  the  statute  of  frauds.  (27  Cyc. 
1344" d";  Jones  on  Mortgages,  sec.  748;  Hopkins  v.  Warner, 
109  Cal.  133,  [41  Pac.  868].)  When  appellant  received  as- 
signments of  the  Galli  and  Wilson  interests  the  notes  were 
more  than  a  year  past  due.  He  knew  that  his  transferrer 
had  once  owned  the  property  subject  to  the  mortgages,  yet, 
as  he  testified,  he  made  no  inquiry  of  the  mortgagor  respect- 
ing any  personal  assumption  of  the  debt  by  Mr.  Kjellman. 
If  the  purchaser  of  an  equity  of  redemption  has  assumed 
payment  of  the  debt  or  has  otherwise  made  himself  person- 
ally liable  for  it,  the  payment  of  the  debt  will  extinguish  the 
mortgage,  and  he  cannot  take  an  assignment  of  it  to  himself. 
(27  Cyc.  1331.)  Section  1473  of  the  Civil  Code  provides 
that:  "Full  performance  of  an  obligation,  by  the  party  whose 
duty  it  is  to  perform  it,  or  by  any  other  person  on  his  behalf, 
and  with  his  assent,  if  accepted  by  the  creditor,  extinguishes 
it" 

In  the  early  case  of  Gordon  v.  Wansey,  21  Cal.  77,  the  facts 
were  as  follows:  Certain  negotiable  promissory  notes  were 
assigned  before  maturity  to  one  of  the  makers  and  by  him 
after  maturity  to  the  plaintiflF.  It  was  held  that  the  trans- 
action amounted  to  payment  and  that  the  notes  became 
functus  officio  and  were  not  revived  by  the  assignment  to  the 
plaintiflf.  In  Tule  v.  Bishop,  133  Cal.  574,  [62  Pac.  68,  65 
Pac.  1094],  the  same  principle  is  announced.  The  full  per- 
formance of  an  obligation  by  anyone  for  the  principal  with 
his  assent,  if  accepted  by  the  creditor,  extinguishes  the  obli- 
gation. (See,  also.  Crystal  v.  Button,  1  Cal.  App.  251-256, 
[81  Pac.  1115] ;  Bray  v.  Cohn,  7  Cal.  App.  124,  [93  Pac. 
893].) 

The  appellant  therefore  took  the  note  long  past  due  subject 
to  all  existing  defenses.  {Elgin  v.  HUl,  27  Cal.  373-375; 
James  v.  Yaeger,  86  Cal.  184-188,  [24  Pac.  1005] ;  Adams  v. 
Hopkins,  144  Cal.  19-34,  [77  Pac.  712].) 

No  further  assignments  of  error  require  discussion. 

The  judgment  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[8.  P.  No.  7691.  In  Bank.— February  15,  1917.] 

In  the  Matter  of  the  Estate  of  IDA  MATILDA  MANCHES- 
TER, Deceased;  HENRY  R.  WOLTMAN,  Proponent 
and  Respondent;  WALTER  MANCHESTER,  Contest- 
ant and  Appellant. 

Ologbaphig  Will — Insufficient  Signatdbe  of  Testator. — A  document 
testamentary  in  character  and  wholly  in  the  handwriting  of  the 
maker,  in  which  the  name  of  the  person  making  it  appears  only  in 
the  beginning  thereof,  and  by  way  of  recital  to  designate  that  person 
as  the  maker,  and  which  concludes  with  the  words,  "Whereunto  I 
hereby  set  my  hand  this,"  etc.,  is  not  "signed,"  within  the  meaning 
of  that  word  as  used  in  section  1277  of  the  Ciyil  Code,  requiring  an 
olographic  will  to  be  signed  by  the  hand  of  the  testator. 

Td.  —  Intention  to  Authenticate  Document  —  Identification  of 
Maker. — The  word  "signed,"  as  used  in  that  section,  means  the 
signature  of  the  testator  in  his  own  handwriting  written  somewhere 
in  or  upon  the  document,  with  the  intention  by  so  writing  it  to 
authenticate  the  document.  The  name  at  another  place  than  the 
end  of  the  document,  and  not  for  the  purpose  of  authenticating  it 
and  indicating  its  completion,  but  merely  to  identify  the  person 
who  is  making  the  will,  cannot  be  deemed  to  be  a  name  "signed"  to 
the  document. 

Id.— Indorsement  on  Envelope  Containing  Will.  —  The  defect  in 
signing  is  not  cured  by  the  words  "My  Will,"  indorsed  on  the  envel- 
ope in  which  the  document  was  placed  and  signed  by  the  maker. 

Id. — Statutory  Mode  of  Execution  must  be  Observed. — The  maker's 
belief  that  a  document  is  a  valid  will,  properly  executed,  does  not 
make  it  so.  The  power  to  dispose  of  one's  property  by  will  and 
the  mode  by  which  it  may  be  exercised  are  matters  under  legislative 
control,  and  the  mode  prescribed  by  the  statute  must  be  followed, 
or  there  is  no  will. 

lb. — Place  of  Signature  to  Will — Intent  to  Execute. — Wherever  the 
signature  to  a  will  may  be  placed,  the  fact  that  it  was  intended 
as  an  executing  signature  must  satisfactorily  appear  on  the  face  of 
the  document  itself.  If  it  is  at  the  end  of  the  document,  universal 
custom  forces  the  conclusion  that  it  was  appended  as  an  execution, 
if  nothing  to  the  contrary  appears.  If  placed  elsewhere,  it  is  for 
the  court  to  say,  from  an  inspection  of  the  whole  document,  its 
language  as  well  as  its  form,  and  the  relative  position  of  its  parts, 
whether  or  not  there  is  a  positive  and  satisfactory  inference  from 
the  document  itself  that  the  signature  was  so  placed  with  the  intent 
OLXXrV  Cal.— 27 
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that  it  should  there  serve  as  a  token  of  execution.  If  such  inference 
thus  appears,  the  execution  may  be  considered  as  proTen  bj  such 
signature. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  admitting  a  will  to  probate.  William  H.  Waste, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  P.  Forestell,  for  Appellant. 

Wm.  A.  Powell,  Earll  H.  Webb,  and  Oeorge  W.  Chamber- 
lain, for  Respondent 

SHAW,  J.— The  court  below,  upon  the  petition  of  Wolt- 
man,  duly  made  an  order  admitting  a  certain  document  to 
probate  as  the  last  will  of  the  decedent.  From  this  order 
Walter  Manchester,  a  brother  and  heir  of  the  decedent, 
appeals. 

The  document  referred  to  was  wholly  in  the  handwriting 
of  the  decedent.  The  only  objection  presented  upon  this 
appeal  is  that  it  was  not  signed  by  the  decedent. 

The  document  began  as  follows : 

"January  14th,  1914. 

"I,  Matilda  Manchester,  leave  and  bequeath  all  my  estate 
&  effects,  after  payment  of  legal,  funeral  &  certain  foreign 
shipment  expenses  (as  directed)  to  the  following  legatees, 
viz.": 

Then  followed  a  statement  of  devises  and  bequests  to  divers 
persons.    It  ended  as  follows: 

**Whereunto  I  hereby  set  my  hand  this  fourteenth  day  of 
January,  1914." 

The  name  of  the  decedent  does  not  appear  in  or  on  the 
paper  anywhere,  except  in  the  opening  clause  as  above  shown. 
This  document  was  folded  by  the  decedent  and  placed  in  an 
envelope,  which  was  then  sealed  and  indorsed  by  the  dece- 
dent, in  her  own  handwriting,  with  the  words,  "My  Will,  Ida 
Matilda  Manchester."  In  that  condition  it  was,  by  her  direc- 
tion, placed  in  her  safe  deposit  box,  where  it  was  found  after 
her  death.  These  are  all  the  facts  bearing  upon  the  question 
of  its  execution  as  a  will. 

"An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.    It  is  subject 
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to  no  other  form,  and  may  be  made  in  or  out  of  this  state, 
and  need  not  be  witnessed.*'     (Civ.  Code,  sec  1277.) 

The  will  in  question  fits  this  description  in  all  respects  ex- 
cept the  signing  thereof.  It  was  not  ''signed"  according  to 
the  meaning  of  that  word  in  ordinary  usage.  To  sign,  as 
applied  to  a  document,  is  defined  as  follows:  **To  affix  a  sig- 
nature thereto;  to  ratify  by  hand  or  seal;  to  subscribe  in 
one's  own  handwriting."  (Webster's  Dictionary.)  Unques- 
tionably, as  used  in  the  above-quoted  section,  it  means  the 
signature  of  the  testator'in  his  own  handwriting  written  some- 
where in  or  upon  the  document,  with  the  intention  by  so  writ- 
ing it  to  authenticate  the  document.  The  name  written  at 
another  place  than  the  end  of  the  document,  and  not  for  the 
purpose  of  authenticating  it  and  indicating  its  completion, 
but  merely  to  identify  the  person  who  is  making  the  will,  can- 
not be  deemed  to  be  a  name  ''signed"  to  the  document,  unless 
that  word  is  given  a  meaning  entirely  difi^erent  from  that 
which  it  is  generally  understood  to  have.  (7  Words  & 
Phrases,  p.  6508.)  The  Civil  Code  itself  provides  that  words 
"are  construed  according  to  the  context  and  the  approved 
usage  of  the  language."  (Civ.  Code,  sec.  13.)  If  this  be 
done,  a  document  in  which  the  name  of  the  person  making  it 
appears  only  in  the  beginning  thereof,  and  by  way  of  recital 
to  designate  that  person  as  the  maker,  in  the  manner  above 
shown,  cannot  be  said  to  have  been  signed  by  the  maker. 
(Estate  of  Walker,  110  Cal.  393,  [52  Am.  St.  Rep.  104,  30 
L.  R.  A.  460,  42  Pac.  815].)  We  have  here  the  additional 
indication  of  lack  of  that  completion  essential  to  a  will  in  the 
closing  words,  "whereunto  I  hereby  set  my  hand  this,"  etc. 
These  are  apt  words  to  precede  a  signature  in  attestation  of 
a  will  or  deed,  and  they  tend  to  show  that  the  decedent  in- 
tended to  sign  immediately  below,  but  failed  to  carry  out  that 
intention. 

The  defect  is  not  cured  by  the  words  "My  Will"  indorsed 
on  the  envelope  and  signed  by  the  decedent.  The  manifest 
purpose  of  that  indorsement  was  to  state  that  the  paper  within 
the  sealed  envelope  was  the  will  of  Ida  Matilda  Manchester. 
It  shows  that  the  decedent  believed  that  the  inclosed  docu- 
ment was  her  will,  and  indicates  that  she  believed  that  it  was 
lawfully  executed  and  valid.  But  her  belief  that  it  was  a 
valid  will,  properly  executed,  does  not  make  it  so.    The  power 
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to  dispose  of  one's  property  by  will  and  the  mode  by  which 
it  may  be  exercised  are  matters  under  legislative  control,  and 
the  mode  prescribed  by  the  statute  must  be  followed,  or  there 
is  no  will.  ''For  the  purpose  of  determining  whether  a  will 
had  been  properly  executed,  the  intention  of  the  testator  in 
executing  it  is  entitled  to  no  consideration.  For  that  purpose 
the  court  can  consider  only  the  intention  of  the  legislature 
as  expressed  in  the  language  of  the  statute,  and  whether  the 
will  as  presented  shows  a  compliance  with  the  statute."  {Es- 
tate of  Seaman,  146  Cal.  460,  [106  Am.  St.  Rep.  53,  2  Ann. 
Cas.  726,  80  Pac.  701] ;  Estate  of  Walker,  110  Cal.  391,  [52 
Am.  St.  Rep.  104,  30  L.  R.  A.  460,  42  Pac.  815].)  If  the  de- 
cedent had  used  a  printed  form  of  will,  filled  the  blank  spaces 
as  she  desired,  and  had  duly  signed  it,  without  attesting  wit- 
nesses, the  document  would  show  her  testamentary  intentions 
as  satisfactorily  as  the  document  she  here  prepared,  but  it 
would  not  have  been  a  valid  will.  {Estate  of  BUliiigs,  64  Cal. 
427,  [1  Pac.  701].)  The  act  of  signing  is  essential.  An  in- 
tention proven  by  other  means  will  not  serve  the  purpose. 

There  is  no  force  in  the  argument  that  the  indorsement  on 
the  envelope  can  be  treated  as  a  part  of  the  document  inclosed, 
as  if  it  were  an  additional  page  attached  thereto  to  give  room 
for  the  signature.  The  circumstances  dre  utterly  inconsistent 
with  the  idea  that  the  indorsement  was  made  for  any  such 
purpose.  They  show  that  it  constituted  no  part  of  the  paper 
designated  as  **My  Will"  within  the  sealed  envelope.  {War- 
wick V.  Warwick,  86  Va.  596,  [6  L.  R.  A.  775,  10  S.  E.  843].) 

It  is  claimed  that  the  decisions  in  Estate  of  Stratton,  1J.2 
Cal.  513,  [44  Pac.  1028],  and  Estate  of  Camp,  134  Cal.  233, 
[66  Pac.  227],  are  opposed  to  the  foregoing  conclusions.  In 
Estate  of  Stratton  the  olographic  will  was  duly  signed  at  the 
end,  but  below  the  signature  were  the  words,  **My  husband 
Thomas  Stratton."  Discussing  the  eifect  of  these  words  as 
part  of  the  document,  the  court  held  that  they  were  intended 
to  name  the  husband  as  a  legatee ;  that  they  were  merely  dis- 
placed by  the  testator,  and  should  be  read  as  though  written 
at  the  beginning  or  end  of  the  last  clause,  in  which  the  legatee 
was  designated  only  by  the  pronoun  "he."  In  this  discus- 
sion the  court  said:  '*The  statute  does  not  require  that  an 
olographic  will  shall  be  'subscribed  by  the  testator  at  the  end 
thereof.'  It  is  sufficient  that  it  be  'signed'  by  him  and  this 
signing  may  be  at  the  beginning  or  in  any  part  of  the  docu* 
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ment,"  citing  Estate  of  Walker,  110  Cal.  391,  [52  Am.  St. 
Rep.  104,  30  L.  R.  A.  460,  42  Pac.  815]. 

In  Estate  of  Camp,  proof  that  the  final  clause  of  an  olo- 
graphic will,  including  the  signature  of  the  testator  at  the 
end  thereof,  had  been  torn  off  and  destroyed  after  the  testa- 
tor's death  was  duly  made  by  two  credible  witnesses,  as  re- 
quired by  section  1339  of  the  Code  of  Civil  Procedure,  and 
this  was  held  to  be  sufficient  proof  of  the  authenticity  of  the 
will.  The  initial  clause  also  contained  the  name  of  the  testa- 
tor. The  court  said  that  this  also  established  the  fact  that 
the  document  was  intended  by  him  to  be  his  last  will,  and 
that  'Hhe  writing  by  him  of  his  name  in  that  clause  was  itself 
a  sufficient  signature." 

The  declarations  in  these  cases  are  entirely  consistent  with 
the  rule  stated  in  Estate  of  Walker,  that  *'To  sign  an  instru- 
ment or  document  is  to  make  any  mark  upon  it  in  token  of 
knowledge,  approval,  acceptance,  or  obligation.  The  signa- 
ture is  the  sign  thus  made."  In  neither  of  them  was  there 
any  discussion,  or  need  of  discussion,  as  to  the  kind  of  proof 
permissible  to  establish  the  fact  that  the  signature  appearing 
^1  an  olographic  will,  though  not  at  the  usual  place  at  the  end 
of  the  document,  was  nevertheless  intended  as  a  signature  in 
execution  thereof.  They  do  not  in  the  least  control  our  de- 
cision of  this  question.  The  true  rule,  as  we  conceive  it  to 
be,  is  that,  wherever  placed,  the  fact  that  it  was  intended  as 
an  executing  signature  must  satisfactorily  appear  on  the  face 
of  the  document  itself.  If  it  is  at  the  end  of  the  document, 
the  universal  custom  of  mankind  forces  the  conclusion  that  it 
was  appended  as  an  execution,  if  nothing  to  the  contrary  ap- 
pears. If  placed  elsewhere,  it  is  for  the  court  to  say,  from 
an  inspection  of  the  whole  document,  its  language  as  well  as 
its  form,  and  the  relative  position  of  its  parts,  whether  or  not 
there  is  a  positive  and  satisfactory  inference  from  the  docu- 
ment itself  that  the  signature  was  so  placed  with  the  intent 
that  it  should  there  serve  as  a  token  of  execution.  If  such 
inference  thus  appears,  the  execution  may  be  considered  as 
proven  by  such  signature. 

This  rule  has  the  support  of  the  better  reasoned  decisions 
of  other  jurisdictions.  Thus,  in  Waller  v.  Waller,  1  Gratt. 
(Va.)  474,  [42  Am.  Dec.  564],  where  the  subject  is  elaborately 
diBCussed,  the  court  says  that  the  signing  of  the  will  is  re- 
quired as  proof  ''that  the  act  is  a  complete,  concluded  act," 
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and  that  'Hhe  signing  must  be  such  as  upon  the  face  and 
from  the  frame  of  the  instrument  appears  to  have  been  in- 
tended to  give  it  authenticity.  It  must  appear  that  the 
name  so  written  was  regarded  as  a  signature,  that  the  instru- 
ment was  regarded  as  complete  without  further  signature 
and  the  paper  itself  must  show  this."  In  Wartuick  v.  War- 
unck,  86  Va.  596,  [6  L.  R.  A.  775,  10  S.  B.  843],  the  will 
began  as  follows:  "I,  Abraham  Warwick,  declare  this  to  be 
my  last  will  and  testament,"  but  the  testator's  name  did  not 
occur  elsewhere  in  the  will,  and  there  was  no  declaration  in 
the  document  that  the  signature  at  the  beginning  was  written 
for  the  purpose  of  authentication  or  execution.  The  court 
held  that  the  signature  was  not  "afSxed  in  such  a  manner 
as  to  make  it  manifest  that  the  name  was  intended  as  a 
signature."  To  the  same  effect  are  Catlett  v.  Catleit,  55 
Mo.  339;  Crutcher  v.  Crutcher,  30  Tenn.  (11  Humph.)  384; 
Armani's  Succession,  43  La.  Ann.  415,  [26  Am.  St.  Rep.  183, 
9  South.  50] ;  In  re  TyrrdVs  Estate,  17  Ariz.  418,  [153  Pac. 
767] ;  French  v.  French,  14  W.  Va.  479.  And  in  the  recent 
decision  in  Estate  of  Dombrowski,  163  Cal.  295,  [125  Pac. 
235],  we  said:  ''No  doubt  a  subscription  or  signing  of  any 
kind  will  not  constitute  a  valid  execution  of  a  will  unless 
made  with  the  intention,  on  the  part  of  the  testator,  of  finally 
and  completely  authenticating  the  will."  This  was  said  of 
an  attested  will,  but  that  it  was  not  supposed  to  state  a  rule 
confined  to  attested  wills  is  shown  by  the  fact  that  Waller  v. 
Waller,  1  Gratt.  (Va.)  474,  [42  Am.  Dec.  564],  is  cited  as 
an  application  of  it. 

The  few  decisions  to  the  effect  that  where  the  name  of  the 
testator  appears  only  in  the  initial  clause  of  an  olographic 
will,  the  will  may  be  considered  as  "signed"  within  the  mean- 
ing of  statutes  similar  to  ours,  are  all  based  on  the  supposed 
authority  of  the  English  case  of  Lemayne  v.  Stanley,  3  Lev.  1, 
[83  Eng.  Reprint,  545],  decided  in  1681.  The  will  there 
considered  was  an  attested  will.  The  subsequent  cases  fol- 
lowing it  take  it  as  absolute  authority,  and  do  not  properly 
distinguish  or  limit  the  scope  of  its  language.  The  case  has 
been  criticised  in  England  and  limited  strictly  to  cases  where 
witnesses  saw  the  will  written  or  where  it  was  subsequently 
acknowledged  before  them.  (Morrison  v.  Turnour,  18  Ves. 
Jr.  175,  [34  Eng.  Reprint,  284] ;  Coles  v.  Trecothick,  9  Ves. 
Jr.  234,  [32  Eng.  Reprint,  598].)     To  overcome  its  effect  in 
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England  the  statutes  of  1  Vict.,  15  Vict,  and  16  Vict,  were 
enacted,  changing  the  law  so  as  to  require  that  ''all  wills  be 
signed  at  the  end  thereof."  In  view  of  this  consequence  of 
that  decision,  it  is  obvious  that  its  authority  should  not  be 
considered  as  controlling.  The  rule  we  have  stated  is,  in  our 
judgment,  supported  by  sounder  reasons  and  is  less  likely  to 
produce  evil  results. 

Our  conclusion  is  that  the  document  in  question  was  not 
signed  by  the  testator,  as  Required  by  section  1277,  and  that 
it  is  not  entitled  to  probate. 

The  order  is  reversed. 

Henshaw,  J.,  Lorigan,  J.,  Melvin,  J.,  Sloss,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 


[a  p.  No.  7779.    Department  Two.— February  15,  1917.] 

In  the  Matter  of  the  Estate  of  ELIZABETH  B.  MoMAHON, 

Deceased. 

Olooraphio  Wnii-^urnciENOY  of  SiGNmo  bt  Testatobt— Absence  ot 
Subscription. — A  document  testamentary  in  character  and  entirely 
in  the  handwriting  of  the  writer,  although  not  subscribed  at  the  end 
thereof,  is  sufficiently  signed  to  constitute  its  due  execution  as  an 
olographic  will,  where  in  its  exordium  it  declared,  "This  is  the  last 
will  and  testament  of  Elizabeth  B.  McMahon,"  the  name  of  the 
writer,  and  concluded  as  foUows:  "I  do  hereby  publish  and  declare 
the  foregoing  entirely  written,  dated  and  signed  by  my  own  hand, 
to  be  my  last  will  and  testament,  this  second  day  of  January,  1912." 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  admitting  a  will  to  probate. 
Thomas  F.  Qraham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Breen,  and  Mastick  &  Partridge,  for  Appellant. 

Herbert  Choynski,  and  James  Baleigh  Eelly,  for  Respond- 
ent 
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HENSHAW,  J. — In  this  case  a  written  instrument  was  ad- 
mitted to  probate  as  the  last  will  and  testament  of  Elizabeth 
B.  McMahon,  deceased.  The  writing  was  unwitnessed  and 
unattested.  It  was  therefore  olographic  in  its  nature.  In 
its  exordium  it  declared:  ''This  is  the  last  will  and  testament 
of  Elizabeth  R.  McMahon."  Following  this  the  writing  con- 
tained certain  specific  bequests  and  devises,  with  a  residuary 
clause,  and  a  clause  appointing  an  executor.  It  concluded  as 
follows:  '*I  do  hereby  publish  and  declare  the  foregoing,  en- 
tirely written,  dated  and  signed  by  my  own  hand,  to  be  my 
last  will  and  testament,  this  second  day  of  January,  1912.*' 
No  signature  followed  this  declaration.  No  signature  of  the 
testatrix  appeared  in  any  other  place  upon  the  instrument 
saving  in  the  exordium  as  above  noted.  Upon  this  showing 
the  court  entered  its  decree  admitting  the  will  to  probate 
and  from  that  decree  this  appeal  is  taken. 

This  court  has  very  recently  been  called  upon  to  consider 
the  nature  of  the  evidence  permissible  and  sufficient  to  estab- 
lish the  due  execution  of  an  olographic  will,  where  the  sign- 
ing thereof  by  the  testator  is  not  in  the  customary  place  at 
the  end  of  the  instrument.  (Estate  of  Manchester,  ante,  p. 
417,  [163  Pac.  358].)  The  conclusion  there  reached  and  ex- 
pressed is  that  it  must  be  established  upon  the  face  of  the  of- 
fered instrument  that  it  is  a  complete  and  executed  document  ; 
that  notwithstanding  that  the  usual  place  of  signing  and  so  of 
evidencing  this  execution  and  completeness  is  at  the  end  of 
the  instrument,  the  signature  of  the  testator  found  elsewhere 
than  at  the  end  may  be,  if  circumstances  warrant  it,  a  signa- 
ture of  execution,  but  that  the  only  evidence  which  will  war- 
rant this  conclusion  must  be  found  in  and  on  the  instrument 
itself;  or,  in  other  words,  that  the  proof  of  this  cannot  rest 
in  parol,  for  to  admit  parol  evidence  (aside  from  the  other 
legal  evils  which  might  readily  be  pointed  out)  is  also  to 
admit  that  the  instrument  in  an  essential  element  of  its 
validity  is  equivocal,  and  therefore  is  not  complete  upon  its 
face;  and  this  admission  is  itself  destructive  of  the  instru- 
ment as  a  completed  will,  since  only  a  will  showing  upon  its 
face  due  and  complete  execution  is  entitled  to  probate.  In 
the  Manchester  case  the  opening  paragraph  of  the  offered 
instrument  declared:  **I,  Matilda  Manchester,  leave  and  be- 
queath," etc.  It  concluded  with  the  following:  **Whereunto 
I  hereby  set  my  hand  this  fourteenth  day  of  January,  1914." 
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As  this  court  necessarfly  concluded,  such  an  attempted  execu- 
tion was  at  least  equivocal.  The  language  employed  was  in 
terms  very  similar  and  in  eifect  identical  with  that  found  in 
the  will  discussed  in  Waller  v.  Waller,  1  Gratt.  (Va.)  474, 
[42  Am.  Dec.  564].  The  language  of  the  instrument  here  in 
question  is  much  more  definite  and  convincing  to  the  effect 
not  alone  that  the  testatrix  believed  her  will  to  be  duly  exe- 
cuted, which  would  of  course  have  no  controlling  weight  in 
the  consideration  of  the  question  as  to  whether  or  not  it  was 
in  law  duly  executed,  but  to  the  effect  that  she  has  sufficiently 
in  law,  on  the  face  of  the  instrument,  adopted  the  signature 
written  by  herself  in  the  exordium  of  her  will  as  her  signa- 
ture in  execution  of  it.  If  she  has  done  this  and  with 
sufficient  exactitude  has  stated  the  fact,  she  has  in  legal  effect 
declared  that  she  has  adopted  her  signature  as  written  in 
the  body  of  the  will  as  being  the  signing  of  it  in  execution 
of  it  within  the  meaning  of  the  code  provision,  and  this 
would  be  sufficient  to  entitle  the  instrument  to  probate. 

We  hold  that  the  testatrix  in  this  case  has  sufficiently  ac- 
complished the  object  indicated.  An  absolute  precision  of 
execution  is  not  expected  in  the  case  of  an  olographic  will. 
What  is  required  is  a  clear  showing  upon  the  face  of  the 
instrument  of  its  execution  in  conformity  with  the  law.  In 
this  case  the  difficulty  arises  over  the  fact  that  the  signature 
is  not  found  in  the  usual  place  at  the  bottom  of  the  instru- 
ment. But  the  language  last  employed  by  the  testatrix 
clearly  indicates  that  the  testatrix  had  concluded  her  writing 
and  thus  had  completed  the  expression  of  her  testamentary 
intent,  and  it  is  a  most  reasonable  construction  of  that  lan- 
guage to  say  that  she  adopted  her  signature  in  the  exordium 
as  her  signature  in  execution  of  the  will  when  she  declares 
that  **The  foregoing,  entirely  written,  dated  and  signed  by 
my  own  hand"  is  her  last  will  and  testament. 

So  recently  has  this  court  discussed  this  question  and  re- 
viewed the  authorities  that  nothing  further  need  be  added, 
and,  for  the  reasons  given,  the  decree  appealed  from  is 
affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied* 
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[S.  p.  No.  7002.  In  Bank.— Pebrnary  17,  1917.] 

ERNEST  C.  WEBSTER,  Respondent,  v.  C.  M.  ORR  et  al., 

Appellants. 

Neouoengk— ObLLisioN  Between  Motobcyole  and  Truok— Dischaegb 
OF  Truck  Dbiveb  After  Accident — Admission  of  Neouoence — 
Evidence. — In  an  action  by  a  rider  of  a  motorcycle  to  recover  dam- 
ages for  personal  injuries  resulting  from  a  collision  with  a  truck 
owned  by  the  defendants,  where  the  evidence  was  sharply  conflicting 
as  to  whether  the  negligence  of  the  plaintiff  or  that  of  the  driver  of 
the  truck  was  responsible  for  the  collision,  it  is  reversible  error  to 
permit  the  plaintiff  on  cross-examination  of  the  driver  of  the  truck 
to  elicit  from  him  evidence  tending  to  show  that  after  the  accident 
he  had  been  discharged  by  the  defendants  on  account  of  his  negli- 
gence at  that  time  due  to  the  fact  that  he  was  intoxicated.  Section 
4^  of  article  YI  of  the  constitution  is  inapplicable  in  such  case. 

Id. — -Hostility  of  Witness — Impeachment. — Evidence  that  an  employee 
was  discharged  after  an  accident  is  not  admissible,  in  an  action 
where  the  employee  is  called  as  a  witness  by  the  defendant  employer, 
to  establish  the  witness'  hostility  either  to  the  plaintiff  or  to  the 
employer,  or  to  impeach  him  as  a  witness  for  his  employer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  refusing  a  new  trial. 
N.  D.  Amot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fitzgerald,  Abbott  &  Beardsley,  and  Charles  A.  Beardsley, 
for  Appellants. 

Gehring  &  Wyman,  for  Respondent 

HENSHAW,  J.— Plaintiff  brought  his  action  against  de- 
fendants to  recover  damages  for  injuries  sustained  through 
the  negligence  of  the  driver  of  a  truck  owned  by  defendants. 
He  received  a  verdict  at  the  hands  of  the  jury.  From  the 
judgment  which  followed  and  from  the  court's  order  deny- 
ing defendants'  motion  for  a  new  trial,  they  have  appealed. 

The  evidence,  as  is  usual  in  such  cases,  is  in  sharp  conflict. 
That  offered  by  plaintiff  was  to  the  effect  that  he  was  carry- 
ing a  friend  upon  his  two-passenger  motorcycle  and  was 
proceeding  eastward  upon  a  street  in  the  city  of  Oakland. 
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Suddenly  and  unexpectedly  the  driver  of  defendants'  truck, 
with  his  horses  trotting  or  galloping  and  apparently  not 
under  perfect  control,  cut  across  his  path,  the  pole  struck 
the  motorcycle,  and  he  and  his  companion  were  thrown  to 
the  ground  and  trampled  upon  by  the  horses.  The  conflict- 
ing evidence  of  defendants  was  that  the  heavy  truck  was 
proceeding  at  a  walk,  the  motorcycle  waa  going  at  a  rapid 
rate  of  speed,  and  was  passing  vehicles  moving  in  the  same 
direction  without  due  care,  that  while  so  being  driven  it  col- 
lided with  the  tongue  of  the  truck  wagon  which  was  crossing 
this  street  in  an  orderly  manner,  and  that  by  reason  of  this 
collision  thus  occurring  plaintiff,  without  negligence  upon 
the  part  of  defendants,  sustained  his  injuries. 

The  driver  of  defendants'  truck  was  called  as  a  witness  on 
behalf  of  defendants  and  gave  his  version  of  the  accident. 
Upon  cross-examination  he  was  asked  the  following  questions. 
To  them  defendants'  counsel  objected.  The  objections  were 
overruled,  and  the  answers  given  as  follows: 

''Q.  How  long  ago  was  the  accident  f  A.  It  was  on  the 
2(Hh  of  July,  1911. 

"Q.  When  you  were  employed  by  Orr  &  Breedlovet 
A.  Yes,  over  a  year  ago. 

"Q.  Did  you  leave  their  employ  after  the  accident  f 
A.  Yes,  sir. 

''Q.  Were  you  discharged  because  of  the  .accident  f 
A.  Yes,  sir. 

''Q.  Was  that  the  reason  given  t    A.  I  expect  so. 

*'Q.  Was  any  reason  given?    A.  Yes. 

"Q.  Did  he  [Mr.  Doyle]  give  as  the  reason  for  your  dis- 
charge the  fact  that  you  had  been  drinking  t  A.  That  was 
the  reason  he  gave. 

''Q.  What  was  th«  reason  of  the  discharge?  A.  It  was  for 
drinking.    That  was  why  they  discharged  me. 

''Q.  Nothing  said  about  the  collision;  is  that  right?  A.  I 
cannot  remember  anything  being  said  about  it." 

The  value  to  the  plaintiff  of  this  evidence,  if  properly  ad- 
mitted, the  injury  to  the  defendants  of  this  evidence  if  im- 
properly admitted,  are  made  the  more  conspicuous  by  the 
fact  that  defendants  were  contending  that  the  physical  con- 
dition of  their  truck  and  the  harness  of  the  horses  demon- 
strated that  the  pole  of  the  truck  did  not  strike  the  motor- 
cycle as  plaintiff  contended,  but,  to  the  contrary,  that  the 
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motorcycle  was  driven  at  headlong  speed  into  the  pole  of 
the  truck.  In  support  of  this  they  offered  evidence  to  show 
that  the  strong  pole  of  this  two-ton  truck  was  gouged  out 
and  the  forward  end  broken  and  shattered,  an  injury  which, 
so  they  argue,  could  not  have  resulted  if  the  pole  had  struck 
the  motorcycle,  but  which  could,  and  would,  naturally  have 
resulted  if  a  speeding  motorcycle  had  been  driven  against 
the  pole.  Still  further  in  this  connection  it  was  shown 
that  the  hame-straps  of  the  harness  were  broken,  an  accident 
which  it  is  argued  could  not  have  occurred  if  plaintiflf's  ver- 
sion of  the  occurrence  was  the  true  one.  This  is  said  in 
emphasis  of  the  fact  that  this  evidence  so  admitted  was  of  a 
very  real  and  vital  consequence  in  this  controversy,  amounting 
as  it  did  to  an  admission  by  the  defendants  of  the  negligence 
of  the  driver,  who  was  dismissed  from  his  employment  because 
of  that  negligence  arising  from  his  condition  of  intoxication. 
As  evidence  designed  to  fix  an  admission  of  negligence  on 
the  part  of  defendants  after  knowledge  of  the  accident, 
it  was  indisputably  incompetent  and  manifestly  injuri- 
ous. {Sappenfield  v.  Main  Street  B.  R.  Co.,  91  Cal.  48,  61,  62, 
[27  Pac.  590] ;  Eager  v.  SotUhern  Pacific  Co,,  98  Cal.  309,  311, 
[33  Pac.  119] ;  Turner  v.  Hearst,  115  Cal.  394,  401,  [47  Pac. 
129] ;  Limberg  v.  Glenwood,  127  Cal.  598,  604,  [49  L.  R.  A. 
33,  60  Pac.  176]  ;  Belling  v.  SchincUer,  145  Cal.  303,  311- 
315,  [78  Pac.  710] ;  29  Cyc.  616;  Armour  &  Co.  v.  Skene,  153 
Fed.  241,  [82  C.  C.  A.  385] ;  Eewitt  v.  Taunton  St.  By.  Co., 
167  Mass.  483,  [46  N.  B.  106].) 

It  is  sought,  therefore,  to  justify  the  admission  upon  other 
grounds  and,  should  the  justification  fail,  then  to  excuse  it 
as  an  immaterial  error  under  section  4^  of  article  VI  of  the 
constitution.  The  argument  in  justification  comes  to  this: 
That  the  witness  was  an  important  witness  for  the  defense 
and  was  a  hostile  witness  to  plaintiff,  and  that  plaintiff  there- 
fore had  the  right  affirmatively  to  establish  the  hostility  of 
this  witness  against  himself  by  showing  that  he  had  been  dis- 
charged by  the  defendants.  We  do  not  clearly  apprehend 
the  force  of  this,  since  rationally  it  would  seem  that  if  he 
had  been  unjustly  discharged,  his  animosity  would  have  been 
against  the  defendants  instead  of  against  the  plaintiff,  but 
putting  this  aside,  we  have  never  been  advised  of  any  rule 
of  evidence  nor  cited  to  any  authority  holding  that  evidence 
that  an  employee  was  discharged  after  an  accident  could  be 
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ased  (in  an  action  such  as  this  where  the  witness  is  called 
by  the  defendant  employer)  to  establish  that  witness'  hostil- 
ity either  to  the  plaintiff  or  to  the  employer.  Still  further 
under  the  argument  of  justification  the  proposition  is  ad- 
vanced that  the  witness'  version  of  the  accident  being  such  as 
to  exonerate  himself  from  culpability  and  his  former  employ- 
ers from  liability,  evidence  of  his  discharge  was  legitimate 
for  impeachment,  but  the  legitimate  methods  of  impeaching 
or  discrediting  a  witness  are  pointed  out  in  section  2051  of 
the  Code  of  Civil  Procedure,  and  it  would  certainly  be  an 
innovation  in  the  law  of  evidence  to  add,  judicially,  to  that 
section  a  provision  that  a  witness  may  be  impeached  or  dis- 
credited by  a  showing  that  he  was  discharged  by  his  em- 
ployer for  reasons  growing  out  of  the  transaction  in  question, 
and  this  where  liability  is  sought  to  be  cast  upon  the  em- 
ployer because  of  the  employee's  part  in  the  transaction. 

The  conflicting  character  of  the  evidence  has  been  indi- 
cated. Also  it  has  been  pointed  out  that  the  effect  of  the 
objectionable  evidence  if  believed  was  to  establish  before  the 
jury  an  admission  by  defendants  that  their  driver  was  cul- 
pably negligent,  and  had  been  discharged  for  that  reason.  It 
left  the  jury  little  more  to  do  than  to  fix  the  amount  of  their 
award.  For  this  reason  respondent  cannot  successfully  in- 
voke the  application  of  section  4^^  of  article  VI  of  the  con- 
stitution.    The  error  was  both  serious  and  prejudicial. 

The  judgment  and  order  appealed  from  are  therefore 
reversed. 

Shaw,  J.,  Melvin,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Lawlor,  J., 
concurred. 
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[6ae.  No.  2245.    In  Bank.— Febroaiy  17,  1917.] 

B.  CLEMENS  HORST  COMPANY  (a  Corporation),  et  al., 
Respondents,  v.  TARR  MINING  COMPANY  (a  Cor- 
poration).  Respondent;  SOUTH  YUBA  WATER  COM- 
PANY (a  Corporation),  et  al..  Appellants. 

Wateb  Right — Bipaiuan  Owneb — Pebsobiftevb  Bioht  «o  ]>ivxrt 
Water. — In  this  action  hy  a  riparian  proprietor  to  enjoin  the 
defendants  from  diverting  the  natural  water  of  a  stream  so  as  to  ' 
prevent  it  from  flowing  to  the  plaintiffs'  land,  the  evidence  is  held 
to  show  that  the  defendants,  by  continuous  adverse  diversion  and 
use,  by  themselves  and  their  predecessors  in  interest,  had  acquired 
prescriptive  rights  to  divert  the  water. 

Id. — Diversion  Adverse  to  Lower  Biparian  OwNEit— Natdbi  op  Pre- 
scRiPnyE  Bight. — The  open,  notorious,  and  continuous  taking  of  a 
large  quantity  of  the  natural  waters  of  a  stream  by  an  upper 
diverter,  under  a  claim  of  right  so  to  do  and  with  the  knowledge 
of  lower  riparian  proprietors,  is  an  invasion  of  the  rights  of  such 
proprietors,  whether  they  used  the  water,  or  any  part  thereof,  on 
their  lands  or  not,  and  regardless  of  the  fact  that  the  water  remain- 
ing in  the  stream  may  have  been  sufficient  for  their  needs  and  uses. 
Buch  a  taking  is  adverse  to  the  rights  of  the  lower  riparian  pro- 
prietors to  the  full  flow  of  the  stream  by  their  lands,  and  a  con- 
tinuance thereof  for  five  years  establishes  a  perfect  right  to 
continue  the  diversion  of  the  quantity  so  taken.  The  prescriptive 
right  so  acquired  is  thereafter  held  by  a  perfect  title  in  fee,  good 
against  all  lower  riparian  proprietors,  and  passes  by  a  conveyance 
thereof. 

lb. — ^Diversion  op  More  Water  Than  Authorized  rt  Prescriptive 
Bioht  —  Loss  by  Leaks  in  Flumes.— The  prescriptive  right  so 
acquired  to  divert  a  specified  quantity  of  the  water  of  the  stream 
is  not  affected  by  the  fact  that  the  owner  thereof,  subsequent  to 
the  accrual  of  the  right,  by  perfecting  its  dams  and  repairing  its 
canals,  was  enabled  to  and  did  divert  a  larger  quantity  of  the 
water;  and  the  fact  that  a  small  part  of  the  water  taken  into  the 
canals  at  the  dam  has  always  escaped  from  the  canals  through 
leaks  in  the  flumes  and  thus  been  returned  to  the  stream  does  not 
deprive  the  diverter  of  the  right  to  the  quantity  actually  kept 
out  of  the  stream. 

Id. — Statute  op  Limitations — Pleading  Presoriptive  Bight— Find- 
ings.— In  an  action  by  a  riparian  owner  to  establish  his  riparian 
rights,  an  answer  by  the  defendant  that  the  action  is  barred  by 
the  statute  of  limitations,  by  reference  to  the  appropriate  section 
of  the  Code  of  Civil  Procedure,  is  a  sufficient  pleading  of  the  pre- 
scriptive right  to  the  quantity  of  water  claimed  by  the  defendant. 
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and  justifies  the  taking  of  evidence  and  the  making  of  findings  with 
respect  to  such  prescriptive  right. 
Id. — Judgment  upon  Estabushing  Peescbiptivk  Bight. — The  proper 
form  of  a  judgment  in  such  a  case  would  be  to  declare  the  right 
of  the  respective  defendants  to  make  the  diversions  of  water  from 
the  stream  to  the  quantity  as  to  which  the  prescriptive  right  was 
found  to  be  established,  and  to  permit  them  to  continue  the  diversion 
of  such  quantity,  bnt  to  enjoin  them  from  making  any  greater 
diversion  of  the  water  by  means  of  improved  dams  or  canals  or 
otherwise.  A  judgment  which,  in  efifeet,  merely  allows  the  re- 
spective defendants  to  continue  theii*  respective  diversions  so  long 
as  the  quantity  flowing  by  the  plaintiffs'  land  was  not  reduced 
thereby  below  specified  amounts  is  erroneous. 

Id.— EVIDKNCB— QUANTITT  OF  WATEB  Ck)VEBED  BY  PEESCRIPTIVE  BIGHT. — 

The  evidence  in  this  case  is  held  to  be  sufficiently  definite  and  cer- 
tain to  support  findings  as  to  the  quantity  of  water  covered  by  the 
prescriptive  rights  of  the  respective  defendants  at  their  several 
dams. 

Id. — Extent  of  Prescriptive  Bight  to  Water. — ^The  right  of  one  claim- 
ing a  prescriptive  title  to  water  to  be  diverted  from  a  stream  is 
not  measured  by  the  quantity  that  passes  by  his  dam  and  reaches 
a  riparian  proprietor  below,  but  by  the  quantity  which  he  takes 
from  the  stream  and  uses. 

Id. — Injunction — ^Protection  of  Prescriptive  Bight  Against  Wrong- 
ful Diversion. — A  person  who  has  acquired  a  prescriptive  right 
to  divert  a  certain  quantity  of  the  natural  waters  of  a  stream  may 
maintain  an  action  to  restrain  any  wrongful  diversion  above  that 
would  diminish  the  stream  at  his  place  of  diversion,  so  that  it 
would  not  afford  him  his  usual  quantity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuba 
County.    Eugene  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wallace  Dinsmore,  and  Wm.  B.  Bosley,  for  Appellants. 

W.  H.  Carlin,  George  &  Hinsdale,  and  Samuel  0.  Wiel,  for 
Plaintiffs  and  Respondents. 

White,  Miller  &  McLaughlin,  and  C.  E.  McLaughlin,  for 
Bespondent,  Tarr  Mining  Company. 

SHAW,  J. — This  appeal  is  taken  by  the  defendants,  South 
Tuba  Water  Company,  United  Water  and  Power  Company, 
James  D.  Stewart,  and  Pacific  Gas  &  Electric  Company,  from 
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a  judgment  in  favor  of  the  plaintiffs.  Judgment  was  given 
against  the  Tarr  Mining  Company,  but  it  has  not  appealed 
therefrom. 

The  plaintiffs,  respectively,  own  farms  aggregating  about 
three  thousand  five  hundred  acres,  alleged  to  be  bordering 
upon  Bear  River.  They  claim  the  right  to  the  use  of  the 
water  of  the  river  as  riparian  owners.  They  also  claim  that, 
during  each  irrigating  season  for  more  than  five  years  before 
the  beginning  of  the  action,  they  continuously,  adversely  to 
all  persons  and  under  a  claim  of  right,  have  diverted  from 
the  river  and  used  upon  their  lands  for  the  irrigation  thereof 
quantities  of  water  amounting  in  the  aggregate  to  three  thou- 
sand four  hundred  miner's  inches  of  water,  whereby  they  have 
gained  the  right  to  continue  to  take  and  use  on  said  lands  said 
quantity  of  the  water  of  the  stream.  They  charge  that  in 
the  year  1910  the  defendants  entered  upon  Bear  River  and  its 
tributaries,  above  their  said  lands,  obstructed  the  flow  thereof, 
and  diverted  therefrom  the  waters  thereof  to  such  an  extent 
that  the  plaintiffs  have  been  thereby  deprived  of  at  least  one- 
third  of  the  water  which  they  had  formerly  taken  and  used 
and  were  entitled  to  take  and  use  from  said  river  as  afore- 
said. The  action  was  begun  on  March  17,  1911.  The  prayer 
is  that  the  defendants  be  enjoined  from  obstructing  the  flow 
of  the  river,  or  diverting  water  therefrom,  in  such  a  manner 
as  to  prevent  the  water  thereof  from  flowing  down  the  chan- 
nel to  plaintiffs'  land  for  plaintiffis'  use,  and  that  the  defend- 
ants' dams  be  abated  and  removed. 

The  Pacific  Gas  &  Electric  Company  and  the  South  Tuba 
Water  Company,  in  a  joint  answer,  aver  that  neither  of  them 
has  ever  taken  water  from  the  river  or  its  tributaries  except 
such  water  as  it  has  owned  and  has  had  the  right  to  take, 
under  appropriations  completed  prior  to  those  of  any  of  the 
plaintiffs,  and  that  the  right  of  each  of  them  to  take  there- 
from and  use  such  water  as  it  has  taken  therefrom  and  used, 
is  "prior  in  time  and  superior  in  law"  to  the  alleged  rights 
of  the  plaintiffs.  This  answer  also  alleges  that  the  respective 
causes  of  action  of  the  plaintiffs,  set  forth  in  the  complaint, 
are  each  barred  by  the  provisions  of  sections  312,  318,  319,  335, 
339,  subdivision  1,  and  343,  of  the  Code  of  Civil  Procedure. 
The  defendants,  United  Water  and  Power  Company  and 
James  D.  Stewart,  join  in  a  separate  answer.  This  answer 
"admits"  that  the  United  Power  and  Water  Company  and 
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its  predecessors  in  interest  for  more  than  forty  years  have 
maintained  a  dam  in  Bear  River,  and  have  by  means  of  said 
dam  and  a  ditch  called  the  Miners  Ditch  taken  from  said 
river  two  thousand  two  hundred  miner's  inches  of  the  waters 
thereof,  and  have  put  the  same  to  beneficial  uses.  (The  com- 
plaint contains  no  allegation  to  that  effect.)  The  answer  fur- 
ther alleges  that  said  Water  Company  is  now  the  owner,  and 
that  its  predecessors  in  interest  have  been,  for  more  than 
forty  years  before  the  action  was  begun,  the  owners  and  In 
possession  of  the  right  to  divert  from  said  river,  by  means  of 
said  dam  and  said  Miners  Ditch,  all  the  water  that  said  ditch 
will  carry.  It  also  pleads  the  statute  of  limitations,  as  in  the 
other  answer. 

This  form  of  pleading  gives  little  information  as  to  the  de- 
fense relied  on.  We  must  look  to  the  evidence  to  understand 
the  real  nature  and  character  of  the  water  rights  asserted 
by  the  defendants  at  the  trial.  The  South  Tuba  Water  Com- 
pany  has  no  present  right  in  the  water  of  Bear  River.  Such 
rights  as  it  had  were  conveyed  by  it  to  the  Pacific  Gas  & 
Electric  Company  on  December  31,  1910.  We  assume  that  it 
was  made  a  party  defendant  because  said  conveyance  was 
not  recorded  until  after  the  action  was  begun.  Stewart  was 
and  is  the  president  and  manager  of  the  United  Water  and 
Power  Company  and  he  is  not  otherwise  interested  in  the 
controversy. 

The  Pacific  Gas  &  Electric  Company  claims  three  distinct 
and  separate  rights  to  divert  water  from  Bear  River.  These 
are  as  follows:  1.  The  right  to  maintain  a  dam,  known  as 
*'Bear  River  Dam,"  at  a  point  in  the  river  about  thirty-six 
miles  above  the  lands  of  the  plaintiffs,  and  thereby  to  divert 
from  the  river  into  a  flume  or  canal  known  as  the  *'Bear 
River  Canal"  a  sufiicient  quantity  of  the  water  of  the  river 
to  fill  said  canal,  claimed  to  be  one  thousand  eight  hundred 
miner's  inches,  and  devote  the  same  to  public  use  for  irriga- 
tion or  other  purposes.  2.  The  right  to  maintain  a  dam, 
known  as  the  **Gold  Hill  Dam,"  at  a  point  in  said  river  about 
seventeen  miles  above  the  lands  of  the  plaintiffs,  and  thereby 
to  divert  into  a  flume  or  canal,  known  as  the  "Gold  Hill 
Canal,"  sufiicient  of  the  waters  of  the  river  to  fill  said  canal, 
claimed  to  be  840  miner's  inches,  and  to  devote  it  to  the  same 
public  uses.  3.  The  right  to  maintain  a  dam,  known  as  ''Bear 
Valley  Dam,"  at  a  point  in  the  river  about  fifty  miles  above 
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the  lands  of  the  plaintiffs,  and  thereby  to  divert  into  a  flume 
or  canal,  known  as  the  **Boardman  Canal,'*  from  a  storage 
reservoir  there  maintained  by  said  company,  which  collects 
and  stores  the  flood  and  storm  waters  of  said  river,  a  constant 
flow  of  two  thousand  eight  hundred  miner's  inches  of  water, 
and  to  devote  it  to  the  same  public  uses. 

The  United  Water  and  Power  Company  claims  the  right  to 
maintain  a  dam  in  Bear  River  at  a  point  two  miles  below  the 
above-mentioned  Bear  Valley  Dam,  and  forty-eight  miles 
above  plaintiffs'  lands,  known  as  the  **Head  Dam,"  and  a 
ditch  leading  therefrom  known  as  *' Miners  Ditch,"  and 
thereby  to  divert  from  said  river  all  the  waters  thereof  that 
said  ditch  will  carry,  claimed  to  be  two  thousand  one  hundred 
miner's  inches,  and  to  devote  the  same  in  part  to  public  use 
and  in  part  to  the  private  use  of  the  owner  of  the  said  dam 
and  ditch. 

It  would  have  served  to  clarify  the  issues  and  would  have 
led  to  more  definite  findings  than  those  that  were  made  re- 
garding the  defenses  pleaded  if,  instead  of  the  general  state- 
ments of  the  answer,  the  defendants  had  set  forth  the  facts 
relating  to  each  of  their  several  asserted  prescriptive  water 
rights,  stating  definitely  the  quantity  of  water  they  claimed 
for  each  right.  The  general  form  of  the  answer  may  have  led 
to  the  erroneous  theory  which  we  find  in  the  decision  and 
judgment. 

The  findings  relating  to  the  flow  of  water  in  Bear  River 
state  that  during  every  year  since  1845  up  to  the  year  1910 
there  flowed  naturally  in  said  river  at  the  easternmost  line 
of  plaintiffs'  land,  for  the  use  of  said  land,  during  the  months 
of  April,  May,  and  June,  a  minimum  of  four  thousand  miner's 
inches  of  water;  during  July,  three  thousand  miner's  inches; 
during  August,  two  thousand  two  hundred  miner's  inches, 
and  during  September  and  October,  two  thousand  miner's 
inches ;  that  these  months  comprise  the  irrigating  season  for 
plaintiffs'  lands;  that  plaintiffs,  up  to  the  year  1910,  had 
always  used  during  said  months  said  quantities  of  water 
on  their  lands;  that  the  said  amounts  were,  are,  and  in  the 
future  always  will  be  necessary  for  use  of  said  lands;  that 
during  the  said  irrigating  season  of  1910  the  defendants,  by 
means  of  the  dams  and  canals  aforesaid,  naming  them,  did 
divert,  ever  since  have  diverted,  and  threaten  to  continue  to 
divert  from  said  river  and  carry  out  of  its  watershed  "more 
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than  one-third  of  the  said  waters  of  said  Bear  River  to  which 
plaintiffs,  and  their  said  lands,  are  entitled  as  aforesaid.*' 
There  are  further  findings  that  none  of  the  causes  of  action 
of  the  plaintiffs,  or  any  of  them,  is  barred  by  the  provisions 
of  any  or  all  of  the  sections  of  the  Code  of  Civil  Procedure 
specified  in  the  answer,  that  the  defendant  Pacific  Gas  & 
Electric  Company,  and  its  predecessors  in  interest,  have  not, 
and  never  have  had,  any  right  to  divert  any  of  the  waters  of 
Bear  River,  the  flow  of  which  the  plaintiffs  have  been  found 
to  be  the  owners  of  and  entitled  to  the  use  of  as  aforesaid, 
and  that  said  defendant  and  its  predecessors  in  interest  havc^ 
not  heretofore  diverted  from  said  river  or  used  any  of  said 
waters  so  found  to  be  owned  by  the  plaintiffs  and  have  not 
acquired  any  right  to  do  so,  and  that  as  to  said  defendant 
the  right  of  the  plaintiffs  to  the  water  so  found  to  be  owned 
by  them  is  paramount  to  any  right  thereto  of  said  defendant; 
that  the  United  Water  and  Power  Company,  and  its  prede- 
cessors in  interest,  have  never,  through  the  Miners  Ditch  or 
otherwise  until  1910,  diverted  any  water  adverse  to  the  rights 
of  the  plaintiffs  to  the  water  of  which  the  plaintiffs  are  found 
to  be  the  owners  as  aforesaid,  and  that  said  defendant  is 
not  the  owner  nor  in  the  possession  of  any  right  to  divert 
from  said  river  during  the  irrigating  season  of  any  year  any 
of  the  waters  thereof  so  found  to  be  owned  by  the  plaintiffs. 

The  judgment  makes  no  provision  as  to  the  use  or  diversion 
of  water  except  during  the  months  above  named.  It  declares 
merely  that  the  plaintiffs  have  the  right  to  the  continued  flow 
in  Bear  River,  every  year,  at  their  eastern  boundary,  during 
the  months  above  named,  of  the  quantities  of  water  stated 
in  the  findings  as  flowing  in  said  months  at  said  boundary, 
and  that  the  defendants  be  enjoined  from  diverting  any 
water  from  Bear  River  '*at  any  time  when  the  waters  flowing 
in  said  Bear  River  at  said  easternmost  boundary  of  plaintiffs* 
said  lands,  in  any  year  at  any  time  during  the  months  of 
April,  May,  and  June,  shall  be  less  than  four  thousand  inches ; 
during  the  month  of  July,  less  than  three  thousand  inches; 
during  the  month  of  August,  less  than  twenty-two  hundred 
inches,  and  during  the  months  of  September  and  October,  less 
than  two  thousand  inches." 

The  severaj  claims  of  the  defendants  to  the  ownership  of 
the  above-described  water  rights  are  supported  by  evidence 
similar  in  character.    A  statement  of  that  relating  to  the 
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diversion  at  the  Bear  River  Dam  aforesaid  will  illustrate 
them  all  suflBciently  for  the  purposes  of  this  decision.  The 
Bear  River  Dam  and  the  flumes  and  ditch  leading  therefrom, 
now  owned  by  the  Pacific  Gas  &  Electric  Company,  were  con- 
structed about  the  year  1852.  They  have  been  maintained 
and  operated  continuously,  without  substantial  change,  from 
that  time  down  to  the  time  of  the  alleged  diversions  of  wat«r 
from  Bear  River  by  the  defendants  in  1910.  This  was  done  . 
by  the  successive  predecessors  in  interest  of  the  Gas  Company, 
the  South  Yuba  Water  Company  being  in  the  ownership  and 
control  from  the  year  1890  until  December  31,  1910.  The 
Bear  River  Canal,  at  its  head,  is  of  a  size  sufficient  to  carry 
more  than  one  thousand  five  hundred  inches  of  water.  The 
lowest  estimate  of  its  capacity  made  by  any  witness  was  1,520 
miner's  inches.  At  least  that  quantity  of  water  has  been 
diverted  from  the  river  by  means  of  said  dam  and  canal  by 
the  predecessors  of  the  Gas  Company,  and  put  to  public  use 
for  beneficial  purposes  continuously  during  the  above-named 
months  of  each  year  prior  to  1910,  for  many  successive  periods 
of  five  years,  whenever  there  was  enough  water  of  the  river 
there  flowing  to  fill  the  canal,  and  when  there  was  less  flow- 
ing all  was  diverted.  It  is  not  questioned  that  this  diversion 
and  use,  whatever  the  quantity,  was  made  under  a  claim  of 
right  to  do  so.  This  diversion  and  use  was  continuous  for 
so  many  years,  was  so  openly  made,  so  notorious  and  embraced 
so  large  a  portion  of  the  waters  of  the  stream  and  extended 
over  so  wide  a  territory,  that  it  could  not  be,  and  is  not,  con- 
tended that  the  plaintiffs  and  their  predecessors  in  interest 
were  without  knowledge  thereof,  if  such  knowledge  were 
necessary  to  the  inception  of  the  period  of  limitation  and 
prescription.  There  was  no  substantial  conflict  in  the  evi- 
dence with  respect  to  these  facts. 

The  taking  of  the  1,520  inches  of  water  from  the  river 
diminished  its  flow  to  that  extent  below  the  dam  down  to  the 
plaintiffs*  lands.  As  the  plaintiffs  were  then  entitled  to  the 
full  flow  of  the  stream  by  their  lands,  this  taking  was  an 
invasion  of  their  rights,  whether  they  used  the  water,  or  any 
part  thereof,  on  their  lands  or  not,  and  regardless  of  the  fact 
that  the  water  remaining  in  the  stream  may  have  been  suffi- 
cient for  their  needs  and  uses.  It  was  therefore  adverse  to 
plaintiffs'  rights,  and  a  continuance  thereof  for  five  years 
established  in  the  predecessors  in  interest  of  the  Gaa  Com- 
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pany  a  perfect  right  to  continue  the  diversion  of  the  quantity 
80  taken.  {Moore  v.  Clear  Lake  W.  W,,  68  Cal.  146,  150,  [8 
Pac.  816] ;  Oattaher  v.  Montecito  etc.  Co.,  101  Cal.  242,  244, 
[35  Pac.  770] ;  Anaheim  etc.  Co.  v.  FuUer,  150  Cal.  327,  335, 
[11  L.  R.  A.  (N.  S.)  1062,  88  Pac.  978] ;  Oould  v.  Eaton,  117 
Cal.  539,  543,  [38  L.  R.  A.  181,  49  Pac.  577] ;  Stanford  v. 
Felt,  71  Cal.  250,  [16  Pac.  900].)  This  right  was  thereafter 
held  by  a  perfect  title  in  fee,  good  against  all  lower  riparian 
proprietors,  including  the  plaintiffs.  {Arrington  v.  Liscom, 
34  Cal.  365,  381,  [94  Am.  Dec.  722] ;  Cannon  v.  Stockmon,  36 
Cal.  535,  540,  [95  Am.  Dec.  205] ;  Alhambra  etc.  Co.  v.  Rich- 
ardson,  72  Cal.  598,  600,  [14  Pac.  379].)  Under  the  evi- 
dence, therefore,  the  South  Yuba  Water  Company,  on  Decem- 
ber 31,  1910,  when  it  conveyed  its  water  rights  to  the  Gas 
Company,  held  a  complete  and  perfect  title  to  the  right  to 
divert  at  Bear  River  Dam  the  quantity  of  water  which  had 
been  there  diverted  continuously  for  so  many  years.  Its  con- 
veyance transferred  that  right  and  title  to  the  Gas  Company. 
This  right  was  therefore  established  by  the  evidence,  and  the 
findings  that  plaintiffs'  causes  of  action  were  not  barred  by 
the  statute  of  limitations  and  that  the  right  of  the  plaintiffs 
to  have  flow  at  their  Ijtnds  in  Bear  River  and  to  use  the 
amounts  of  water  above  specified,  during  the  months  stated, 
is  paramount  to  the  right  and  title  of  the  Gas  Company,  are 
contrary  to  the  evidence,  so  far  as  this  prescriptive  right  and 
title,  and  others  of  like  origin  and  character  and  sustained 
by  like  proofs,  are  concerned.  The  plaintiffs'  causes  of  action 
are  barred  with  respect  to  these  prescriptive  rights.  These 
include  the  diversions  at  Gold  Hill  Dam,  at  the  Bear  Valley 
Dam,  and  at  the  Head  Dam  of  Miners  Ditch,  each  of  which  is 
in  pursuance  of  a  prescriptive  right  as  well  sustained  by  the 
evidence  as  that  at  Bear  River  Dam. 

The  fact  that  the  defendants,  by  means  of  new  and  more 
perfect  dams,  and  by  repairs  to  the  canals,  completed  within 
three  years  prior  to  1911,  were  enabled  to  and  did,  in  the  year 
1910,  divert  more  water  than  before,  did  not  affect  the  rights 
to  continue  to  divert  the  quantity  which  they  had  previously 
acquired  the  right  to  divert.  And  if  a  small  part  of  the 
water  so  taken  into  the  canals  at  said  dams  has  always 
escaped  from  the  canals  through  leaks  in  the  flumes  and  thus 
has  been  returned  to  the  stream  below,  this  does  not  deprive 
defendants  of  the  right  to  the  quantity  actually  kept  out  of 
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the  stream.  It  would  only  diminish  by  that  much  the  quan- 
tity which  they  are  entitled  to  continue  to  divert  by  reason 
of  the  taking  at  the  dam.  It  would  not  aflfect  the  right  to  the 
remainder  after  allowing  for  these  leakages. 

In  an  action  by  the  riparian  owner  to  establish  his  riparian 
rights,  an  answer  by  the  defendant  that  the  action  is  barred 
by  the  statute  of  limitations,  by  reference  to  the  appropriate 
section  of  the  Code  of  Civil  Procedure,  is  a  sufficient  pleading 
of  the  prescriptive  right  to  the  quantity  of  water  claimed 
by  the  defendant,  and  justifies  the  taking  of  evidence  and  the 
making  of  findings  with  respect  to  such  prescriptive  right. 
{AlJianibra  etc.  Co.  v.  Richardson,  72  Cal.  598,  600,  [14  Pac. 
379] ;  Churchill  v.  Louie,  135  Cal.  608,  610,  [67  Pac.  1052].) 
Consequently,  the  court  should  have  made  findings  relating 
to  these  several  claims  of  water  rights  by  the  defendants,  not- 
withstanding the  general  character  of  the  answer.  The 
proper  form  of  a  judgment  in  such  a  case  would  be  to  declare 
the  right  of  the  respective  defendants  to  make  the  diversions 
of  water  from  Bear  River  to  the  quantity  as  to  which  the 
prescriptive  right  was  found  to  be  established  and  to  permit 
them  to  continue  the  diversion  of  such  quantity,  but  to  enjoin 
them  from  making  any  greater  diversion  of  the  water  of  the 
river  by  means  of  improved  dams  or  canals  or  otherwise.  It 
would  appear  that  the  court  endeavored  to  accomplish  this 
object  by  declaring  that  they  should  make  no  diversion  what- 
ever when  the  water  flowing  at  the  plaintiffs'  land  was  less 
than  the  quantities  designated  in  the  judgment  during  the 
respective  months  of  the  irrigating  season.  This,  in  effect, 
would  allow  the  respective  defendants  to  continue  their  re- 
spective diversions  so  long  as  the  quantity  flowing  by  the 
plaintiffs'  land  was  not  reduced  thereby  below  the  quantities 
specified.  The  objection  to  this  form  of  judgment  is  that  it 
puts  upon  the  defendants  a  burden  which  the  law  does  not 
attach  to  their  prescriptive  rights.  The  defendants'  rights 
were  positive  as  to  quantity  and  they  existed  regardless  of 
the  effect  on  the  stream  below.  The  owner  of  a  prescriptive 
right  thus  acquired  is  under  no  obligation  to  go  below  to 
ascertain  or  inquire  whether  those  who  there  have  rights  in 
the  water  are  receiving  the  usual  quantity  or  not.  His  right 
is  absolute.  The  consequences  of  his  diminution  of  the  stream 
must  be  suffered  by  those  below.  Under  the  judgment  in  this 
case  the  defendants  could  not  safely  divert  the  quantity  of 
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water  to  which  their  prescriptive  rights  extend  without  first 
ascertaining  each  day  that  such  diversion  would  not  reduce 
the  stream  at  plaintiffs'  land  below  the  minimum  quantity 
established  by  the  judgment.  Of  necessity  this  would  be  very 
difiicult,  if  not  impossible.  All  diversions  and  uses  by 
riparian  owners  and  others  in  the  intervening  space,  seven- 
teen to  fifty  miles,  must  be  taken  into  the  account.  Also  the 
state  of  the  weather  and  of  the  atmosphere,  the  possibility  of 
rain  to  vary  the  flow  of  the  stream  and  the  losses  by  seepage 
in  the  stream  as  depleted  compared  with  its  loss  if  not  dimin- 
ished. The  right  which  the  defendants  had  acquired  is  a 
right  to  take  a  positive  quantity  continuously,  and  it  is  not 
burdened  by  any  sucli  duties  or  obligations  as  would  be 
imposed  upon  it  by  this  judgment. 

There  is  no  force  in  the  claim  that  the  evidence  is  too 
indefinite  and  uncertain  to  support  findings  as  to  the  quan- 
tity of  water  covered  by  the  prescriptive  right  at  the  several 
dams.  It  is  true  that  the  transcript  indicates  that  little 
importance  was  attributed  to  this  point.  Apparently  it  was 
obscured  by  other  matters  during  the  trial.  But  there  was 
evidence  with  respect  to  each  of  the  diversions,  showing  the 
capacity  of  the  several  canals  and  the  quantity  of  water  car- 
ried therein,  that  is,  that  they  were  run  full  when  there  was 
water  enough  and  that  when  there  was  less  all  the  water  was 
diverted.  The  fact  that  witnesses  differed  in  their  evidence 
as  to  the  capacity  did  not  relieve  the  court  of  the  duty  of 
finding  the  facts.  In  proving  a  prescription  the  evidence 
must  relate  to  conditions  and  acts  occurring  at  a  period  many 
years  before  the  trial,  and  it  is  seldom  harmonious  in  the 
details.  It  is  the  duty  of  the  court  to  compare  and  weigh 
such  evidence  and  to  reach  a  conclusion  thereon  as  to  the 
truth,  according  to  its  best  judgment.  A  continuous  adverse 
diversion  and  beneficial  use  of  a  given  quantity  for  a  single 
period  of  five  years  establishes  the  title  to  that  quantity. 
The  proof  need  not  extend  over  the  whole  period  from  the 
beginning  of  the  diversion  to  the  beginning  of  the  action.  A 
failure  of  proofs  as  to  some  intervening  period  would  not 
defeat  the  defendants'  claim. 

The  important  principle  in  the  case,  we  may,  in  conclusion, 
repeat,  is  that  the  rights  of  the  defendants  in  the  stream, 
with  regard  to  quantity  of  water,  are  not  to  be  measured  by 
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the  quantity  which  has  hitherto  flowed  or  may  hereafter  flow 
therein  at  plaintiffs'  lands,  but  by  the  quantity  which  has 
been  adversely  diverted  at  their  dams  and  beneficially  used 
continuously  for  a  period  of  five  years,  under  claim  of  right, 
by  them  and  their  predecessors  in  interest. 

It  is  perhaps  necessary  to  add  that  we  refer  to  the  water 
naturally  flowing  in  Bear  River,  and  not  to  such  waters  as 
may  have  been  carried  into  it  from  the  Tuba  or  American 
Rivers.  It  appears  that  such  additions  have  been  made  in 
the  past  by  the  defendants  and  their  predecessors.  They 
have  the  right  to  retake  these  waters  at  their  pleasure.  The 
court  must  take  account  thereof  and  deduct  the  same  in  com- 
puting the  adverse  diversions  from  Bear  River,  allowing  only 
the  natural  flow  taken.  This  will  make  its  task  more  difficult, 
but  we  cannot  say  that  it  will  be  impossible  to  distinguish 
them. 

The  appellants  at  the  trial  insisted,  and  on  this  appeal  they 
still  insist,  that  none  of  the  lands  of  the  plaintiflEs  are  riparian 
to  Bear  River,  except  the  tract  known  as  the  Daniel  P.  Durst 
Ranch,  belonging  to  plaintiffs  Ralph  H.  and  M.  H.  Durst  and 
the  estate  of  Daniel  Durst.  It  is  admitted  that  all  of  the 
lands  originally  abutted  upon  the  river,  but  it  is  claimed 
that  by  reason  of  changes  in  the  course  of  the  stream  before 
the  action  was  begun  all  of  it,  except  the  above-named  tract, 
has  ceased  to  abut  thereon,  except  during  times  of  extreme 
high  water,  and  has  thereby  lost  the  riparian  right.  It  is 
unnecessary  to  consider  the  question.  So  far  as  the  last- 
named  plaintiffs  are  concerned,  the  riparian  character  of 
their  land  enables  them  to  maintain  the  action,  and  would 
sustain  an  injunction  in  their  favor,  if  they  were  otherwise 
entitled  thereto.  (Watsoji  v.  Lawson,  166  Cal.  235,  241,  [135 
Pac.  961] .)  As  to  the  other  lands,  it  appears  that  the  owners 
thereof  have  for  more  than  forty  years  next  before  the  action 
was  begun  diverted  and  used  thereon  practically  all  the 
waters  of  the  stream  that  reach  a  point  opposite  the  upper 
boundary  of  the  land  continuously  and  under  claim  of  right. 
This  would  entitle  the  plaintiffs  to  maintain  the  action  against 
any  wrongful  diversion  above  that  would  diminish  the  stream 
at  their  place  of  diversion,  so  that  it  would  not  afford  them 
their  usual  quantity.    Under  these  circumstances^  the  question 
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as  to  the  riparian  character  and  rights  of  this  land  is  not  of 
sufficient  importance  to  this  appeal  to  require  consideration. 
The  judgment  is  reversed. 

Henshaw,  J.,  Lorigan,    J.,  Melvin,    J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 


[S.  P.  No.  6933.    Department  One.— rebniary  21, 1917.] 

FRESNO  CANAL  AND  IRRIGATION  COMPANY  (a  Cor- 
poration),  et  al.,  Respondents,  v.  PEOPLE'S  DITCH 
COMPANY  (a  Corporation),  et  al.,  Appellants. 

Water  Rights — Eiparian  Proprietor — Appropriation  for  Use  on  Non- 
riparian  Land— Injunction. — A  riparian  proprietor  is  entitled,  as 
against  a  mere  appropriator  for  use  on  nonriparian  lands,  to  the 
natural  and  usual  flow  of  all  the  waters  in  the  stream,  except  as 
such  right  has  been  limited  or  divested  by  agreement,  or  by  pre- 
scription, and  may  restrain  the  appropriator's  taking,  without  show- 
ing damage,  upon  the  theory  that  the  taking  is  an  interference  with 
his  freehold,  which  he  is  entitled  to  restrain  unless  it  ripen  into  a 
prescriptive  right. 

Id. — Injunction  Pendente  Lite — Review  on  Appeal — Discretion. — 
On  an  appeal  from  an  order  granting  an  injunction  pendente  lite, 
restraining  the  appropriation  of  the  waters  of  a  natural  stream  by 
the  defendant  for  use  on  nonriparian  land,  it  is  only  necessary  that 
the  court,  to  sustain  the  order,  should  find  in  the  evidence  sufficient 
basis  to  support  the  discretion  which  the  trial  court  exercised. 

Id.-- Merits  not  Determined  on  Application  por  Preliminary  In- 
junction.— The  granting  or  denial  of  a  preliminary  injunction  does 
not  amount  to  an  adjudication  of  the  ultimate  rights  in  contro- 
versy. It  merely  determines  that  the  court,  balancing  the  respective 
equities  of  the  parties,  concludes  that,  pending  a  trial  on  the  merits, 
the  defendant  should  or  that  he  should  not  be  restrained  from  exer- 
cising the  rights  claimed  by  him.  If  it  is  reasonable  to  assume  from 
the  record  on  appeal  that  the  trial  court  made  its  order  upon  this 
basis,  the  appellate  court  cannot  say  that  it  abused  its  discretion. 

Id. — Abuse  of  Discretion  not  Shown. — In  this  action  by  a  plaintiff 
claiming  title  to  the  waters  of  a  natural  stream  both  by  prescription 
and  as  a  riparian  owner,  to  restrain  the  defendants  from  appro- 
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priating  such  waters  in  excess  of  a  specified  amount  for  use  on 
nonriparian  land,  it  is  held  that  the  granting  of  an  injunction 
pendente  lite  was  not  an  abuse  of  discretion. 

Id. — Appropeiated  Water  When  Beduced  to  Possession. — Conceding 
that  the  right  of  an  appropriator  to  have  water  flow  from  a  river 
into  a  ditch,  and  the  water  flowing  therein,  is  real  property,  such 
water  is  not  reduced  to  possession  until  actually  taken  into  the 
ditch  by  the  appropriator. 

ID.—D1SCBXT10N  OF  Tbial  Coubt  in  G&anting  Pbeuminaby  Injunction. 
The  matter  of  granting  a  preliminary  injunction  is  addressed  to 
the  sound  discretion  of  the  court^  which  is  to  be  exercised  according 
to  the  circumstances  of  the  particular  case;  and  its  action  will  not 
be  disturbed  on  appeal  unless  it  shall  clearly  appear  that  there  was 
an  abuse  of  its  discretion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  granting  an  injunction  pendente  Ute.  George  E. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  C.  Famsworth,  h.  L.  Cory,  and  H.  Scott  Jacobs,  for 
Appellants. 

Short  &  Sutherland,  and  M.  K.  Harris,  for  Respondents. 

LAWLOR,  J. — Appeal  from  an  order  granting  a  tem- 
porary injunction  pendente  lite  in  an  action  begun  in  Fresno 
County,  enjoining  defendants  from  appropriating  from  Kings 
River  at  any  time  water  in  the  aggregate  in  excess  of  nine 
hundred  cubic  feet  flowing  per  second.  The  order  was  made 
on  notice  to  show  cause  and  after  argument.  It  was  based 
upon  a  verified  complaint  in  an  action  to  quiet  plaintiff's 
title  to  the  said  waters,  supported  by  affidavit.  Certain  coun- 
ter-aflBdavits  were  offered  by  the  defendants  in  opposition  to 
the  relief  sought. 

The  complaint  sets  out  the  following  facts :  In  the  year  1897 
the  Fresno  Canal  and  Irrigation  Company,  one  of  the  plain- 
tiffs, was  the  owner  of  a  large  tract  or  grant  of  land  com- 
monly known  as  the  Laguna  de  Tache  Rancho,  containing 
about  sixty-eight  thousand  acres,  which  extended  along  the 
northern  borders  of  the  Kings  River  for  a  distance  of  about 
twenty-five  miles.  The  rancho  is  practically  all  located  in 
Fresno  County,  and  is  wholly  riparian  to  the  river,  which  is 
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a  natural  stream.  During  1897,  and  prior  thereto,  the  Fresno 
Canal  and  Irrigation  Company  had  also  been  engaged  in 
the  business  of  appropriating  and  diverting  waters  from  the 
Kings  River  for  the  purpose  of  irrigating  portions  of  Fresno 
County.  Its  canals  connected  with  the  river  at  a  point  where 
it  leaves  the  foothills  of  the  Sierra  Nevada  Mountains  about 
thirty  miles  above  the  eastern  and  nearest  line  of  the  rancho. 
None  of  the  waters  diverted  at  this  point,  however,  was  sup- 
plied to  the  rancho.  At  the  same  time,  the  People's  Ditch 
Company,  the  Last  Chance  Water  Ditch  Company,  and  the 
Lower  Kings  River  Water  Ditch  Company,  defendants  herein, 
were  diverting  water  through  certain  other  canals  owned  by 
themselves  from  points  on  the  river  in  Fresno  County  and, 
for  the  most  part,  opposite  the  upper  portion  of  the  rancho. 
The  water  thus  diverted  was  distributed  by  the  defendants  in 
Kings  County  for  domestic,  irrigation,  and  other  purposes. 
Litigation  having  arisen  between  the  parties  mentioned,  on 
October  4,  1897,  they  entered  into  an  agreement  to  compro- 
mise their  differences,  by  which  it  was  agreed,  in  part,  to 
divide  the  waters  of  the  river  among  themselves  in  accord- 
ance with  a  certain  scheme  set  forth  therein,  and  that  also 
**a  judgment  shall  be  obtained  and  entered  in  the  superior 
court  of  the  state  of  California,  in  and  for  the  county  of 
Tulare,  fixing  and  determining  the  rights  of  the  parties  to 
this  agreement  as  to  their  rights  hereunder  in  reference  to 
the  right  to  the  flow,  use,  and  diversion  of  the  waters  of  said 
Kings  River."  The  decree  of  the  Tulare  court  was  not  en- 
tered until  October  18,  1905.  Its  provisions  are  substantially 
identical  with  those  of  the  agreement.  The  Lemoore  Canal 
and  Irrigation  Company  is  the  successor  in  interest  to  the 
Lower  Kings  River  Water  Ditch  Company.  This  action  is 
commenced  by  plaintiffs  as  owners  of  the  rancho  to  which 
riparian  rights  attach,  and  also  as  owners  by  prescription  of 
S  water  right  for  public  use,  to  quiet  plaintiffs'  title  to  the 
waters  flowing  in  the  river,  the  contention  being  made  that 
the  defendants  are  diverting  and  appropriating  waters  greatly 
in  excess  of  the  quantity  to  which  they  are  entitled. 

According  to  the  terms  of  the  agreement,  a  gauge  for  the 
measurement  of  all  waters  diverted  from  the  river  by  the 
Fresno  Canal  and  Irrigation  Company  was  established  at  a 
point  near  the  intake  of  its  canals,  about  thirty  miles  above  the 
rancho.    It  is  provided  that  when  there  is  one  hundred  cubic 
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feet  or  less  of  water  per  second  flowing  in  the  river,  the  said 
company  ** shall  be  entitled  to  divert  aU  thereof."  When 
there  is  over  one  hundred  cubic  feet  and  not  exceeding  449 
cubic  feet  flowing  per  second,  the  company  ''shall  be  entitled 
to  divert'*  the  first  one  hundred  cubic  feet,  "and  there  shall 
be  allowed  to  flow  down  said  river  for  said  Lower  Ditch 
Companies"  349  cubic  feet  per  second,  or  such  portion  thereof 
as  is  then  flowing  in  the  river.  Other  provisions,  in  like  man- 
ner, provide  for  the  division  of  the  waters  at  higher  stages  of 
the  river,  until  one  thousand  nine  hundred  cubic  feet  of  water 
per  second  Should  be  flowing  therein.  The  provision  which 
follows  reads:  **When  there  is  flowing  in  said  river  nineteen 
hundred  cubic  feet  of  water  per  second  at  the  aforesaid  point 
of  measurement,  five  hundred  and  ninety-nine  cubic  feet  of 
water  per  second,  and  no  more,  shall  be  allowed  to  flow  down 
said  river  for  said  Lower  Ditch  Companies."  The  next  para- 
graph provides  that  the  Fresno  Canal  and  Irrigation  Com- 
pany may  take  a  certain  larger  proportion  of  the  waters  in 
the  river  during  the  dry  months  of  August  and  September 
of  each  year.  Then  follows  the  provision  principally  perti- 
nent to  the  present  controversy:  ** Provided,  also,  that  when 
said  Kings  River  shall  be  carrying,  or  there  shall  be  flowing 
therein,  over  nineteen  hundred  cubic  feet  of  water  per 
second,  as  indicated  and  ascertained  at  said  point  of  measure- 
ment, ...  of  the  additional  quantity  of  water  in  said  river, 
there  shall  be  allowed  to  flow  down  for  said  Lower  Ditch 
Companies  to  the  extent  of  the  next  three  hundred  additional 
cubic  feet  of  water  per  second  flowing  in  said  river,  and  no 
more."  One  other  provision  should  be  mentioned,  wherein 
it  is  set  forth  that  **  nothing  in  this  agreement  shall  be  taken 
to  waive  the  right  of  the  Laguna  de  Tache  Rancho  to  the  first 
thirty  cubic  feet  of  water  flowing  per  second  in  said  river 
for  use  upon  said  grant." 

The  plaintiffs  allege  that  for  more  than  twenty  years  last 
past  the  Fresno  Canal  and  Irrigation  Company,  on  behalf 
of  itself,  the  Laguna  Lands  Limited,  and  the  other  owners 
of  the  rancho,  had  appropriated  450  cubic  feet  of  the  waters 
of  the  river  flowing  per  second  for  irrigation  and  beneficial 
uses  upon  the  rancho,  and  that  said  appropriation  was  made 
under  claim  of  right,  openly,  notoriously,  continuously,  and 
uninterruptedly.  In  connection  with  the  allegations  setting 
forth  the  riparian  character  of  the  rancho.  it  is  alleged  that 
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there  are  now  growing  upon  it  **many  thousands  of  acres  of 
trees,  vines,  alfalfa,  grain,  vegetables,  and  other  growing 
crops  needing  and  requiring  the  waters  of  Kings  River  afore- 
said for  the  irrigation  thereof,  and  unless  so  irrigated,  all  of 
said  crops,  trees,  vines,  and  alfalfa,  and  other  crops  would  be 
wholly  lost,  wither,  and  die,  and  become  valueless."  Refer- 
ring to  the  tenns  of  the  agreement  made  in  1897  and  the 
decree  of  the  superior  court  of  Tulare  County,  it  is  alleged 
that  the  defendants  have  never  diverted  through  their  re- 
spective canals  for  irrigational  or  other  beneficial  uses  an 
aggregate  quantity  of  water  in  excess  of  636^^  cubic  feet 
of  water  flowing  per  second,  and  that  this  quantity  of  water 
is  ample  and  suflScient  for  all  the  necessary  irrigational  and 
other  beneficial  uses  of  the  lands  supplied  by  their  canals, 
but  that,  notwithstanding  these  facts,  the  defendants  have, 
within  three  weeks  prior  to  the  filing  of  the  complaint,  com- 
menced to  divert  waters  not  only  in  excess  thereof,  but  in 
excess  of  nine  hundred  cubic  feet  flowing  per  second,  "to  wit, 
aggregating  one  thousand  one  hundred  cubic  feet  flowing  per 
second,  or.  upward.''  It  is  also  stated  that  the  defendants 
assert  the  right  and  intention  of  diverting,  consuming,  and 
wasting  the  waters  to  the  full  extent  of  the  capacity  of  their 
respective  canals,  which,  it  is  alleged,  they  claim  aggregate 
one  thousand  three  hundred  cubic  feet  flowing  per  second. 
The  complaint  also  sets  out  the  alleged  dryness  of  the  sea- 
son, the  inadequacy  of  the  waters  in  the  river  to  supply 
defendants'  excessive  demands  without  wholly  depriving 
plaintiffs  of  water  which  is  needed  to  irrigate  the  rancho, 
and  contains  other  allegations  common  to  such  form  of  com- 
plaint which  need  not  be  particularly  mentioned.  The 
agreement  itself  appears  in  the  affidavit  filed  by  the  plain- 
tiffs, while  the  decree  of  the  Tulare  court  is  given  in  full  in 
one  of  the  defendants'  affidavits. 

Assuming  that  the  facts  alleged  are  true,  as  riparian  pro- 
prietors, the  plaintiffs  would  be  entitled,  as  against  the  de- 
fendants, to  the  natural  and  usual  flow  of  all  the  waters  in 
the  river,  except  as  such  right  had  been  limited  or  divested 
by  the  agreement  referred  to,  or  by  prescription.  The  de- 
fendants, it  is  to  be  noted,  are  not  claiming  any  riparian 
rights.  It  has  been  said  that  riparian  proprietors  **may 
restrain  such  a  taking  [referring  to  a  taking  of  waters  from 
a  natural  stream  by  nonriparian  proprietors]  without  show- 
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ing  damage,  upon  the  broad  doctrine  of  riparian  rights,  that 
the  taking  itself  is  an  interference  with  his  freehold  which 
he  is  entitled  to  restrain  lest  it  ripen  into  a  prescriptive 
right."  {MUler  (6  Lux  v.  Enterprise  Canal  etc.  Co.,  169 
Cal.  415,  443,  [147  Pac.  567,  578].)  The  defendants  say: 
**A11  the  counter-affidavits  filed  on  behalf  of  the  defendants 
show  that  it  was  the  understanding  of  the  parties  to  the 
agreement  that  the  defendants  (the  Lower  Ditch  Companies 
mentioned  in  the  agreement)  have  the  right  to  use  all  of  the 
waters  of  Kings  River  in  excess  of  two  thousand  two  hun- 
dred cubic  feet  of  water  flowing  per  second  at  the  point  of 
measurement.  .  .  .  That  was  the  practical  construction 
placed  upon  the  contract  by  the  parties  to  it,  .  .  .  "  The 
terms  of  the  agreement,  however,  are  not  equivocal  as  the 
defendants  suggest.  When  there  is  flowing  more  than  one 
thousand  nine  hundred  cubic  feet  of  water  per  second,  it  is 
definitely  provided  that  in  addition  to  the  quantity  of  water 
which  "shall  be  allowed  to  flow  down"  at  the  one  thousand 
nine  hundred  feet  stage,  namely,  599  cubic  feet  **and  no 
more,"  an  additional  quantity  to  the  extent  of  the  next  three 
hundred  cubic  feet  flowing  per  second  shall  be  allowed  to 
flow  down,  '*and  no  more."  Under  such  conditions  there 
would  flow  down  899  cubic  feet  per  second.  It  would  be 
difficult  to  express  in  clearer  terms  the  obvious  intention  of 
the  parties — the  Fresno  Canal  and  Irrigation  Company,  so 
far  as  the  parties  to  the  agreement  were  concerned,  **  shall 
be  entitled  to  divert"  through  their  canals  at  the  point  of 
measurement,  thirty  miles  up  the  river,  the  remaining 
waters.  Indeed,  by  a  further  provision  the  defendants  ex- 
pressly agreed  that  they  ''shall  not  .  .  .  claim  or  demand 
any  greater  quantity  of  water  than  is  herein  provided  for, 
to  be  allowed  to  flow  to  them."  The  defendants  claim: 
''There  is  nothing  anywhere  in  the  language  of  said  agree- 
ment which  would  deprive  defendants  of  the  right  to  divert 
any  additional  quantity  of  water  from  said  Kings  River, 
over  and  above  the  two  thousand  two  hundred  foot  stage." 
But  the  practical  difficulty  here  is  that  the  Fresno  Canal 
and  Irrigation  Company  has  first  the  right  of  not  permitting 
such  additional  quantity  to  flow  down  to  the  said  defendants. 
And,  on  the  other  hand,  if  it  does  allow  the  excess  waters 
to  flow  down,  it  is  also  to  be  noted  that  the  agreement  oon- 
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tains  no  word  or  clause  which  gives  the  defendants  the  right 
to  appropriate  them. 

But  it  is  insisted  that  inasmuch  as  the  Fresno  Canal  and 
Irrigation  Company  did  actually  permit  more  than  nine  hun- 
dred cubic  feet  of  water  per  second  to  flow  past  its  own 
canals,  such  excess  waters  at  least  became  again  a  part 
of  the  natural  stream,  and  the  company  has  no  further  con- 
trol as  to  who  should  thereafter  divert  such  waters.  If  it 
were  important  for  us  to  determine  this  point,  we  would 
doubtless  agree  with  the  defendants,  that  regarding  the  Fresno 
Canal  and  Irrigation  Company  purely  as  a  party  to  the 
agreement  and  owner  of  the  upper  canals,  it  would  probably 
have  no  just  cause  of  complaint  on  account  of  such  lower 
diversion.  But  the  company  appears  as  owner  of  the  rancho, 
riparian  property,  to  which,  according  to  the  allegations 
of  the  complaint,  it  is  supplying  water  for  irrigational  and 
other  beneficial  purposes.  Such  waters  do  become  a  part  of 
the  natural  stream.  Yet  this  point  does  not  help  the  de- 
fendants, for  while  passing  the  rancho  the  waters,  not  in- 
cluded in  the  agreement  as  expressly  belonging  to  the  de- 
fendants, are  subject  to  the  riparian  rights  appurtenant 
thereto. 

In  matters  of  this  kind  it  is  merely  necessary  that  the  appel- 
late court  find  in  the  evidence  sufficient  basis  to  support  the 
discretion  which  the  trial  court  exercised.  "The  granting  or 
denial  of  a  preliminary  injunction  does  not  amount  to  an 
adjudication  of  the  ultimate  rights  in  controversy.  It  merely 
determines  that  the  court,  balancing  the  respective  equities  of 
the  parties,  concludes  that,  pending  a  trial  on  the  merits, 
the  defendant  should  or  that  he  should  not  be  restrained  from 
exercising  the  rights  claimed  by  him."  {Miller  &  Lux  v. 
Madera  Canal  etc.  Co,,  155  Cal.  59,  [22  L.  R.  A.  (N.  S.)  391,' 
99  Pac.  502].)  If  it  is  reasonable  to  assume  from  the  record 
here  that  the  trial  court  made  its  order  upon  the  basis  sug- 
gested, this  court  cannot  say  that  it  abused  its  discretion. 
But  that  the  court  did  so  base  its  order  cannot  even  be  left 
to  question.  Its  order  was  to  restrain  defendants  'Spending 
the  trial  of  this  action,  and  until  the  further  order  of  this 
court,  from  appropriating,  diverting,  or  taking  from  the  said 
Kings  River  described  in  the  complaint  on  file  herein,  at  any 
time,  water  in  the  aggregate  in  excess  of  nine  hundred  cubic 
feet  flowing  per  second;  ..."    The  defendants,  apparently 
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overlooking  the  riparian  rights  appurtenant  to  the  rancho, 
lay  stress  upon  the  fact  that  the  plaintiffs  set  out  prescriptive 
rights  to  only  450  cubic  feet  of  water,  and  contend  that  the 
court's  order  should  be  reversed,  for  the  reason  that  it  did 
not  at  least  allow  the  defendants  to  divert,  in  addition  to  the 
first  nine  hundred  cubic  feet  of  water,  all  the  waters  in  ^xcess 
of  the  next  450  cubic  feet  belonging  to  the  rancho.  The  alle- 
gations touching  the  rights  by  prescription,  however,  were 
not  essential  to  the  action.  It  was  proper  to  regard  such 
allegations  as  only  additional  evidence  of  the  equities  entitling 
the  plaintiffs  to  the  injunctive  relief  sought. 

The  defendants  also  point  out  that  the  preliminary  injunc- 
tion ''restrains  these  defendants  at  all  times  without  reference 
to  the  stage  of  the  river,  and  even  at  flood  times  when  there 
may  be  thousands  of  cubic  feet  of  water  going  to  waste  past 
their  head  gates,  from  diverting  more  than  nine  hundred  cubic 
feet  of  water,"  and  contends  that  an  injunction  of  such  a 
nature  cannot  issue.  (Citing  Huffner  v.  Sawday,  153  Cal.  86, 
[94  Pac.  424] .)  As  the  court's  order  is  merely  temporary,  the 
point  is  not  well  taken.  The  complaint  praying  for  the 
injunction  was  filed  in  May  and  the  order  issued  the  follow- 
ing December.  It  is  altogether  likely  that  the  defendants 
had  ample  opportunity  to  bring  the  action  to  judgment  before 
the  spring  floods  referred  to  in  their  affidavits,  or,  in  any 
event,  when  such  floods  were  threatening,  to  apply  to  the 
court  for  a  "further  order. '\  The  court's  order  is  directed 
wholly  to  the  protection  of  the  rights  of  the  plaintiffs  to  the 
waters  appurtenant  to  the  rancho,  except  as  the  same  were 
limited  by  the  quantity  of  water  which  the  defendants  could 
take  under  tlie  agreement,  and  is  in  no  way  concerned  with 
or  directed  against  the  appropriation  by  the  defendants  of 
extraordinary  flood  and  storm  waters. 

It  is  not  necessary  to  refer  to  all  the  matters  set  up  in  the 
affidavits  filed  by  the  defendants.  The  affidavits  are  six  in 
number,  elaborate  in  detail,  and  substantially  alike  in  form. 
What  has  already  been  said  disposes  of  most  of  the  averments. 
The  affiants  vigorously  deny  various  equities  set  up  in  the 
complaint.  But  ''clearly,  the  affiant  has  no  power  to  admit, 
deny,  or  allege  any  fact,  and  until  an  answer  was  filed,  how 
could  he  know  what  defendant  admitted,  denied,  or  alleged? '* 
(Marks  v.  Weinstock,  Lubin  &  Co,,  121  Cal.  53,  [53  Pac. 
362].)     ITiere  was  no  answer  introduced  at  tlie  hearing  in 
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the  instant  case.  It  is  important  to  note,  however,  that 
the  defendants  do  not  deny  that  the  raneho  is  possessed  of 
riparian  rights,  as  alleged.  Many  averments  refer  to  the 
alleged  interpretation  placed  upon  the  agreement  by  the  par- 
ties thereto.  They  are,  in  many  respects,  legal  conclusions 
which  are  to  be  disregarded.  (Porters  Bar  Dredging  Co,  v. 
Beandry,  15  Cal.  App.  751,  [115  Pac.  951].)  The  most  sig- 
nificant averments  are  those  in  which  it  appears  that  from 
ten  to  practically  forty  years,  varying  as  to  the  respective 
defendants,  they  have  been  diverting  and  using  water  from 
the  Kings  River  peacefully,  notoriously,  and  under  a  claim 
of  right  to  the  full  capacity  of  their  ditches,  aggregating  one 
thousand  eight  hundred  cubic  feet  of  water  flowing  per  second, 
whenever,  during  the  usual  irrigation  seasons  of  each  year, 
there  was  that  quantity  of  water  flowing  in  the  river;  that 
the  district,  supplied  through  their  respective  irrigation 
systems,  consists  in  the  aggregate  of  about  one  hundred  and 
thirty-five  thousand  acres  of  improved  land  devoted  to  valu- 
able horticultural,  agricultural,  and  viticultural  products; 
that  this  district  supports  a  **  large  and  prosperous  com- 
munity," embracing  Hanford,  Lemoore,  Armona,  and  other 
towns;  "that  the  inhabitants  of  Kings  County  are  absolutely 
and  entirely  dependent  upon  this  source  of  supply  for  their 
water  for  irrigation,  domestic,  and  other  purposes";  and 
that  nine  hundred  cubic  feet  flowing  per  second  "is  not  suflS- 
cient  under  any  circumstances"  to  properly  supply  and  irri- 
gate such  lands.  The  court,  having  regard  to  the  allegations 
of  the  complaint,  may  not  have  believed  the  truth  of  the  aver- 
ments upon  which  it  is  sought  to  establish  such  prescriptive 
rights.  Under  the  circumstances  giving  rise  to  the  agree- 
ment and  the  other  facts  alleged  in  the  complaint,  which  the 
court  may  well  have  believed,  it  is  difficult  to  conceive  how 
it  could  have  reached  any  other  conclusion.  Yet  it  is  more 
reasonable  to  assume  that,  in  its  opinion,  the  defendants  made 
their  claims  to  one  thousand  eight  hundred  cubic  feet  of  water 
per  second  under  a  misunderstanding  as  to  the  terms  of  the . 
agreement,  and  without  any  intention  on  their  part  of 
asserting  and  establishing  prescriptive  rights  therein  ajs 
against  the  riparian  or  other  rights  appurtenant  to  the  raneho. 
Without  passing  upon  the  merits,  it  is  sufficient  to  say,  under 
the  showing  made,  it  was  within  the  discretion  of  the  court 
to  conclude  that  no  prescriptive  rights  were  gained.    Even 
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if  it  be  assumed,  as  averred,  that  the  plaintiffs,  with  full 
knowledge  that  the  defendants  were  appropriating  more  than 
nine  hundred  cubic  feet  of  -yater  per  second,  did  acquiesce 
therein,  it  does  not  follow  that  the  plaintiffs  have  no  right 
to  injunctive  relief.  Riparian  rights  are  not  lost  by  disuse, 
provided,  of  course,  no  adverse  prescriptive  rights  are  ac- 
quired. {AnaJieim  TJmon  Water  Co,  v.  Fuller,  150  Cal.  327, 
335,  [11  L.  R.  A.  (N.  S.)  1062,  88  Pac.  978].) 

The  point  is  raised  that  the  sole  object  and  effect  of  this 
action  is  to  enforce  in  Fresno  County  a  decree  of  the  superior 
court  of  Tulare  County,  a  proceeding  which  the  defendants 
characterize  as  ^'sui  generis  and  unique."  This  claim  is  obvi- 
ously without  merit.  {Eowe  v.  Blake,  99  Cal.  167,  [37  Am. 
St.  Rep.  45,  33  Pac.  864].)  As  regards  the  further  conten- 
tion that  the  plaintiffs  should  have  submitted  the  controversy 
to  arbitration  in  accordance  with  the  procedure  prescribed 
by  the  agreement,  it  is  sufficient  to  note  that,  irrespective  of 
section  3390  of  the  Civil  Code,  the  agreement  fails  to  provide 
that  the  parties,  if  they  so  desire,  may  not  commence  an  action 
in  the  courts  without  resorting  to  arbitration.  (5  C.  J., 
p.  42.) 

It  is  further  urged  that  the  court  had  no  authority  to  dis- 
possess the  defendants  of  water,  the  title  to  which  was  in 
dispute,  where  the  pleadings  show  that  it  was  in  their  pos- 
session. (Citing,  inter  alia,  San  Antonio  W,  Co.  v.  Boden- 
hamer,  133  Cal.  248,  251,  [65  Pac.  471].)  Although  it  may 
be  conceded  that  the  right  to  have  water  flow  from  a  river  into 
a  ditch,  and  the  water  flowing  therein,  constitute  real  property 
(Stanislaus  W.  Co.  v.  Bachman,  152  Cal.  716,  725,  [15  L.  R.  A. 
(N.  S.)  359,  93  Pac.  858]),  such  water  is  not  reduced  to  pos- 
session until  actually  taken  into  the  ditches  by  the  appro- 
priator.  The  wrongful  diversion  of  the  waters  was  a 
continuous  act,  and  the  court  had  authority  to  restrain  a 
repetition  or  continuation  of  the  injury  being  done  to  the 
plaintiffjs. 

The  defendants  claim  throughout  that  **the  court  should  not 
have  granted  the  temporary  injunction  as  plaintiffs  were  not 
the  parties  most  likely  to  be  injured  by  the  granting  or  denial 
thereof.*'  The  answer  to  this,  as  well  as  to  many  other 
similar  points  insisted  upon  by  the  defendants,  is  contained 
in  the  well-settled  rule  that  the  matter  of  granting  a  prelim- 
inary injunction  is  addressed  to  the  sound  discretion  of  the 
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court,  which  is  to  be  exercised  according  to  the  circumstances 
of  the  particular  case;  and  its  action  upon  such  application 
will  not  be  disturbed  on  appeal  unless  it  shall  clearly  appear 
that  there  was  an  abuse  of  discretion.  {Lagunitas  W,  Co. 
V.  Marin  C.  W,  Co.,  163  Cal.  332,  [125  Pac.  351] ;  Marks  v. 
Weinstock,  Lubin  (6  Co,,  121  Cal.  53,  [53  Pac.  362] ;  Porters 
Bar  Dredging  Co.  v.  Beaudry,  15  Cal.  App.  751,  [115  Pac. 
951].)  This  disposes  of  all  the  material  points,  and  it  is  our 
opinion  that  the  defendants  have  failed  to  show,  in  any  par- 
ticular, that  the  court  abused  its  discretion  in  issuing  the  tem- 
porary injunction. 
The  order  is  aflSrmed, 

ShaWy  J.y  and  Sloss,  J.,  concurred 


[S.  p.  No.  7111.    Department  One.— February  28,  1917.] 

ELLA  W.  ALBERT,  as  Administratrix  of  the  Estate  of 
Frank  H.  Albert,  Deceased,  Respondent,  v.  McKAT  & 
CO.  (a  Corporation),  Appellant. 

Neougsnge — ^Master  and  Servant— Sapb  Place  to  Work. — The  duty 
of  an  employer  to  f umieh  his  employee  with  a  reasonably  safe  place 
to  work  is  limited  to  the  (premises  where  the  employee  is  required 
to  be,  for  the  purposes  of  his  employment. 

Id. — Starting  of  Machutert — Employee  Working  in  Wrong  Place. — 
If  an  employee,  while  working  in  a  place  where  he  was  not  required 
to  be,  was  injured  by  the  starting  of  the  machinery,  such  starting 
would  not  constitute  negligence  in  the  absence  of  proof  that  the 
employer  knew  or  had  reason  to  know  that  he  was  in  a  position  of 
danger. 

Id. — Preparation  of  Place  and  Appliances  by  Employee. — The  rule 
requiring  the  master  to  provide  a  safe  place  for  the  servant  does  not 
apply  when  the  place  at  v.hich  the  work  is  to  be  done,  or  the  appli- 
ances for  doing  the  same,  are  to  be  prepared  by  the  servant  himself. 

L). — Employee  in  Lumber-mill — Negligence  not  Established. — In 
this  action  to  recover  for  the  death  of  an  employee  in  a  lumber-mill, 
occasioned  by  his  body  being  drawn  against  and  crushed  by  a  rap- 
idly revolving  shaft,  the  evidence  is  held  insufficient  to  establish 
negligence  on  the  part  of  the  employer  either  in  failing  to  furniBh 
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a  safe  place  in  which  to  work,  or  in  starting  the  machinery  after  the 
employee  had  begun  to  work  thereon. 

Id. — Res  Ipsa  Loquituk— tDocteinb  Inapplicable. — ^Where  there  was  no 
evidence  that  the  machinery  was  started  after  the  employee  had 
begun  to  work  thereon,  and  the  undisputed  testimony  showed  that  it 
had  not  been  started  at  all,  and  therefore  could  not  have  been  started 
negligently,  the  doctrine  of  res  ipsa  loquitur  is  inapplicable. 

Evidence — Impeaching  Testimony — Inconsistent  Statements. — ^When 
a  witness  is  impeached  by  proof  of  prior  inconsistent  statements, 
the  effect  is  merely  to  discredit  him  as  a  witness.  The  former  state- 
ments made  by  him  are  incompetent  for  any  other  purpose,  and  do 
not  constitute  evidence  of  the  truth  of  the  facts  so  stated  by  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.     Clifton  H.  Conniek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Denver  Sevier,  Sevier,  Coonan  &  BickSy  and  Denson, 
Cooley  &  Denson,  for  Appellant. 

Puter  &  Quinn,  for  Respondent. 

SLOSS,  J.— For  some  years  prior  to  March  10,  1913, 
Frank  H.  Albert  had  been  in  the  employ  of  the  defendant, 
McKay  &  Co.,  a  corporation  owning  and  operating  a  lumber- 
mill  at  Eureka,  in  Humboldt  County.  On  the  day  named, 
Albert's  clothing  was  caught  in  an  appliance  attached  to  one 
of  the  shafts  used  in  the  transmission  of  power  for  the  mill 
machinery,  his  body  was  drawn  against  the  rapidly  revolving 
shaft,  and  he  received  injuries  which  caused  his  death.  He 
was  survived  by  a  widow  and  a  minor  child.  This  action 
was  brought  by  the  widow,  as  administratrix  of  his  estate, 
to  recover  damages  for  the  alleged  negligent  killing  of  her 
intestate. 

Upon  the  trial  the  plaintiff  recovered  a  verdict  in  the  sum 
of  eight  thousand  dollars,  and  judgment  was  entered  accord- 
ingly. The  defendant  appeals  from  the  judgment,  bringing 
up  the  evidence  by  means  of  a  bill  of  exceptions. 

Albert's  employment  was  that  of  a  saw-filer.  He  worked 
in  a  filing-room,  which  was  on  the  sawing  or  mill  floor  of 
defendant's  mill.  The  engines,  together  with  the  shafts, 
pulleys,  and  belts  for  the  transmission  of  power,  were  located 
upon  a   lower    floor.    In  the    filing-room  were  several  ma- 
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chines,  which  were  used  by  Albert  in  his  work.  These  were 
driven  by  a  belt  running  through  the  floor  and  connecting 
with  a  pulley  attached  to  a  shaft  running  under  the  floor 
of  the  filing-room.  One  end  of  this  shaft  was  set  in  a  box 
or  bearing.  At  the  point  where  the  shaft  entered  the  box, 
a  collar  was  attached  to  the  shaft  by  means  of  a  set-screw, 
which  projected  five-eighths  of  an  inch  beyond  the  collar. 
Some  twelve  or  thirteen  inches  from  this  collar  a  pulley,  with 
a  diameter  of  thirty  inches,  was  attached  to  the  shaft.  The 
shaft  in  question  received  its  power  from  the  main  shaft 
driven  by  a  belt  from  the  engine.  A  ** tightener"  was  used 
in  transmitting  power  to  the  main  shaft.  The  shaft  was  set 
in  motion  by  lowering  the  tightener  so  as  to  bring  it  in  con- 
tact with  a  belt  connecting  with  the  engine.  Raising  the 
tightener  stopped  the  main  shaft  and  with  it  the  shaft  which 
furnished  power  to  the  machines  in  the  filing-room. 

The  precise  way  in  which  the  fatal  accident  occurred  was 
a  subject  for  inference  from  the  circumstances  shown.  No 
one  was  with  Albert  when  he  was  caught  in  the  machinery. 
A  fellow-employee  found  Albert's  lifeless  body  hanging  on 
the  shaft,  between  the  box  holding  the  end  of  the  shaft  and 
the  pulley  which  we  have  described  as  being  twelve  or  thir- 
teen inches  away. 

The  complaint  was  in  three  counts.  In  all  three  it  was 
charged  that  Albert  had  occasion,  in  the  performance  of 
his  duties,  to  reach  across  the  shaft  in  order  to  adjust  one 
of  the  machines  used  by  him  in  the  filing-room  above,  this 
machine  being  held  in  place  by  means  of  bolts  passing 
through  holes  in  the  floor,  and  fastened  by  nuts  attached  and 
tightened  from  below.  The  first  count  alleged  that  Albert's 
clothing  was  caught  in  the  protruding  set-screw  which  has 
been  described.  The  averment  was  that  the  defendant  negli- 
gently left  this  set-screw  unguarded,  and  that  this  negligence 
was  the  cause  of  Albert's  death.  The  set-screw,  it  was  al- 
leged, could  not  be  seen  when  the  shaft  was  in  motion.  The 
theory  underlying  this  cause  of  action  was  that  Albert  under- 
took to  do  his  work  of  adjustment  while  the  shaft,  and  the 
set-screw  upon  it,  were  revolving. 

The  second  and  third  counts  were  framed  on  the  theory 
that  the  shaft  was  not  in  motion  when  Albert  began,  but  that 
while  he  was  engaged  in  his  work,  the  shaft  was  set  in  motion 
through  the  negligence  of  the  defendant.    The  second  count 
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alleges  that  the  starting  of  the  machinery  was  occasioned  by 
the  act  of  the  defendant  in  negligently  dropping  the  tight- 
ener on  the  belt,  thereby  causing  the  shaft  to  revolve.  The 
third  charges  that  the  appliances  for  holding  the  tightener 
in  place  were  improperly  constructed,  and  that  by  reason 
thereof  the  tightener  fell  on  to  the  belt  and  thus  started  the 
machinery  in  motion. 

At  the  close  of  the  plaintiff's  testimony  defendant  moved 
for  a  nonsuit.  The  motion  was  granted  as  to  the  third  count, 
there  being  no  evidence  tending  to  show  that  the  tightener 
had  dropped  as  charged  in  this  count.  The  main  question 
raised  by  the  appeal  is  whether  the  verdict  can  be  sustained 
on  either  the  first  or  second  cause  of  action  alleged. 

The  appellant  urges  with  much  earnestness  that  the  evi- 
dence totally  fails  to  show  that  Albert  was  acting  within  the 
scope  of  his  employment  When  he  undertook  to  work  in  the 
place  where  he  met  his  death;  that,  in  fact,  the  activities  in 
which  he  was  then  engaged  were  undertaken  in  direct  viola- 
tion of  the  orders  of  his  employer.  This  point,  if  sustained, 
would  answer  the  plaintiff's  claims  linder  both  tlie  first  and 
the  second  count.  The  negligence  charged  in  the  first  count 
is  the  failure  to  comply  with  the  employer's  duty  to  furnish 
his  employee  with  a  reasonably  safe  place  to  work.  The  duty 
is  limited  to  "the  premises  where  the  employee  is  required, 
for  the  purposes  of  his  employment,  to  be."  (Kennedy  v. 
Chase,  119  Cal.  637,  640,  [63  Am.  St.  Rep.  153,  52  Pac.  33, 
35].)  So,  also  (referring  to  the  second  count),  if  Albert, 
while  working  in  a  place  where  he  was  not  required  to  be, 
was  injured  by  the  starting  of  the  machinery,  such  starting 
would  not  constitute  negligence  in  the  absence  of  proof  that 
the  defendant  knew  or  had  reason  to  know  that  Albert  was 
in  a  position  of  danger.  There  is  considerable  evidence  to 
the  effect  that  Albert  was  directed  to  confine  his  work  to  the 
filing-room  and  not  to  go  on  the  floor  below  except  when  the 
mill  was  not  in  operation.  More  specifically,  it  was  testified 
that  he  had  been  forbidden  to  change  the  location  of  the 
filing-room  machinery.  But  there  was  evidence  of  contrary 
import,  and,  on  the  whole  case,  we  think  the  jury  was  war- 
ranted in  concluding  that  Albert  was  acting  within  the 
scope  of  his  duties  in  going  to  the  lower  floor  to  fasten  the 
bolts  which  held  the  filing-room  machinery  in  place. 
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But,  conceding  so  much,  we  must  still  hold  that  the  evi- 
dence totally  failed  to  show  any  negligence  on  the  part  of 
the  defendant.  The  breach  of  duty  charged  in  the  first 
count  was  that  the  defendant  improperly  left  the  set-screw 
unguarded.  That  it  was  so  unguarded  at  the  time  of  the 
accident  is  dear.  But  several  witnesses  testified  that  the 
collar  and  set-screw  had  been  protected  by  a  guard  for  a 
considerable  time  prior  to  the  accident.  The  protection  con- 
sisted of  a  piece  of  rubber  belting  over  this  part  of  the  ma- 
chinery, and  a  drip  box  or  pan  under  it.  Four  witnesses  so 
stated,  and  their  testimony  is  uncontradicted.  One  of  them 
testified,  further,  that  on  the  Wednesday  or  Thursday  before 
the  accident  (which  occurred  on  a  Monday),  Albert  had  bor- 
rowed a  bar  from  the  witness,  and  had  pried  oflP  the  belting 
with  it,  removing  the  drip-pan  at  the  same  time.  This  state- 
ment was  also  uncontradicted.  The  testimony  of  these  wit- 
nesses could  not  be  arbitrarily  discarded.  There  was  noth- 
ing to  throw  doubt  on  its  credibility.  On  the  contrary, 
other  evidence  tended  strongly  to  fortify  the  probability  of 
the  claim  that  Albert  had  removed  the  protective  covering 
in  the  process  of  changing  the  position  of  the  shaft — a 
change  which  was  actually  made  a  few  days  before  the  acci- 
dent, and  was  necessary  to  the  moving  of  the  machine  in 
the  filing-room.  The  rule  requiring  the  master  to  provide 
a  safe  place  for  the  servant  does  not  apply  when  *'the  place 
at  which  the  work  is  to  be  done,  or  the  appliances  for  doing 
the  same,  are  to  be  prepared  by  the  servant  himself." 
{Callan  v.  BuU,  113  Cal.  593,  603,  [45  Pac.  1017] ;  Peterson 
V.  Beck,  27  Cal.  App.  571,  [150  Pac.  788].)  If  the  cause 
of  Albert's  injury  and  death  was  the  unguarded  set-screw, 
the  condition  was  one  which  he  himself  had  brought  about, 
and  which  could  not  be  charged  against  the  defendant  as  an 
act  of  negligence. 

The  only  remaining  basis  for  sustaining  the  verdict  is  that 
set  forth  in  the  second  count,  i,  e.,  that  the  machinery  was 
negligently  started  after  Albert  had  begun  to  work.  Here, 
top,  the  evidence  totally  fails.  Testimony  of  numerous  wit- 
nesses is  unanimous  to  the  effect  that  the  machinery,  includ- 
ing the  shaft  in  question,  was  running  before  Albert  went  to 
the  lower  floor,  and  that  it  was  not  stopped  until  the  dis- 
covery of  his  body  on  the  shaft.  There  was  no  competent 
evidence  in  contradiction  of  this.    Two  witnesses  for  plaintiff 
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testified  that  immediately  after  the  accident  they  had  met 
Milotte,  the  master  mechanic  of  the  mill,  one  of  the  em- 
ployees charged  with  the  duty  of  raising  and  lowering  the 
tightener,  and  that  Milotte  was  pale  and  his  voice  trembled. 
To  one  of  these  witnesses  he  had  said,  '* Don't  talk  abojat  it. 
I  cannot  stand  it.  I  am  sick,"  and  to  the  other,  "For  God's 
sake,  go  in  and  take  that  man  off  the  shaft."  This  testi- 
mony is  relied  on  by  the  respondent  as  tending  to  show  that 
Milotte  had  lowered  the  tightener,  thus  starting  the  ma- 
chinery in  motion  and  causing  Albert's  death.  To  give  it 
any  such  effect  would  be  to  indulge  the  wildest  surmise  and 
conjecture.  Milotte 's  words  and  actions  may  have  indicated 
no  more  than  the  horror  and  distress  which  any  man  might 
feel  on  seeing  that  another  had  met  violent  death.  They 
certainly  contained  no  basis  for  the  inference  that  Milotte 
had  been  guilty  of  any  wrong;  still  less  that  he  had  com- 
mitted the  act  of  negligence  described  in  the  complaint.  The 
jury  could  not  view  the  evidence  of  Milotte 's  conduct  as  over- 
coming the  direct  testimony  that  the  machinery  was  running 
when  Albert  approached  the  shaft,  without  disregarding  the 
instruction  of  the  court  that  their  verdict  **must  be  based 
upon  a  fact,  or  facts,  and  not  on  speculation." 

The  respondent  points  to  one  other  item  of  evidence  as 
tending  to  show  that  the  machinery  was  not  running  when 
Albert  went  to  work.  Among  the  witnesses  who  testified  that 
the  machinery  had  been  running  continuously  was  one  Elener, 
a  blacksmith  in  defendant's  employ.  The  proper  foundation 
having  been  laid  by  cross-examination,  the  plaintiff  sought 
to  impeach  him  by  calling  in  rebuttal  a  witness  who  testified 
that  Elener  had  said,  shortly  after  the  accident,  that  the  ma- 
chinery had  not  been  running,  and  that  somebody  must  have 
left  the  tightener  down  after  Albert  had  started  working. 
When  a  witness  is  impeached  by  proof  of  prior  inconsistent 
statements,  the  effect  is  merely  to  discredit  him  as  a  witness. 
The  former  statements  made  by  him  are  incompetent  for  any 
other  purpose.  They  do  not  constitute  evidence  of  the  truth 
of  the  facts  so  stated  by  him.  (2  Wigmore  on  Evidence,  sec. 
1018;  Keyes  v.  Oeary  Street  etc.  B.  B.  Co,,  152  Cal.  437,  441, 
[93  Pac.  83] ;  Worley  v.  Spreckels  Bros.  Com.  Co.,  163  Cal. 
60,  71,  [124  Pac.  697].) 

In  the  absence  of  any  conflict,  the  jury  had  no  right  to  find 
a  verdict  based  upon  the  theory  that  the  machinery  had  been 
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negligently  started  after  Albert  had  placed  himself  in  close 
prx)ximity  to  the  shaft.  This  is  not  a  case  in  which  such 
negligence  can  be  inferred  under  the  doctrine  of  res  ipsa 
loquitur.  The  rule  has  no  application  to  the  facts  of  this 
case.  The  plaintiff  charged,  in  the  count  under  discussion, 
that  Albert's  death  was  caused  by  the  negligent  starting  of 
the  machinery.  If  there  had  been  any  evidence  to  show 
that  the  machinery  was  started  after  Albert  took  his  position 
near  the  shaft,  it  might  be  said  that  the  mere  occurrence  of 
the  accident  warranted  an  inference  that  the  defendant  had 
been  negligent  in  setting  the  shaft  in  motion.  But  such  in- 
ference cannot,  of  course,  be  indulged  in  face  of  the  undis- 
puted testimony  that  the  machinery  had  not  been  started 
at  all,  and  therefore  could  not  have  been  started  negligently. 
The  presumption  that  Albert  himself  exercised  ordinary  care 
(Code  Civ.  Proc,  sec.  1963;  Crabbe  v.  Mammoth  C,  O.  M.  Co,, 
168  Cal.  500,  506,  [143  Pac.  714]),  relied  on  by  respondent, 
cannot  avail  to  support  the  verdict  in  the  absence  of  any  sub- 
stantial evidence  tending  to  show  a  breach  of  duty  by  the 
defendant. 
The  judgment  is  reversed 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  P.  No.  7591.    In  Bank.— February  28,  1917.] 

HERBERT  F.  BROWN,  Petitioner,  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  OF  THE  STATE  OF 
CALIFORNIA  et  al..  Respondents;  CHARLES  E. 
SKIDMORE,  Applicant. 

Workmen's  Ck)MFENSATioN  Act-^Employee  to  Sell  Real  Estate  on 
Commission. — ^A  .person  who  for  upward  of  two  jears  had  been 
employed  to  sell  real  estate  on  commission,  subject  to  the  approval 
of  his  principal,  under  a  contract  obligating  him  to  pay  his  own 
expenses,  but  requiring  him  to  devote  his  entire  time  to  the  work, 
and  who,  in  the  performance  of  his  work,  was  subject  to  the  general 
eontrol  of  his  principal  as  to  his  movements  and  methods  of  sales- 
manship, is  an  employee  within  the  meaning  of  the  Workmen's 
Compensation  Act. 
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APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commission  of  the  State 
of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  P.  Lucey,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

LAWLOR,  J. — The  Industrial  Accident  Commission  found 
that  Charles  E  Skidmore,  the  applicant,  was  injured  by  acci- 
dent near  Cloverdale,  California,  while  in  the  employment  of 
the  petitioner,  Herbert  F.  Brown.  By  the  writ  of  review  the 
petitioner  presents  a  single  question  for  consideration — ^Are 
the  facts  found  sufficient  to  establish  between  himself  and 
the  applicant  the  relationship  of  employer  and  employee? 
The  details  concerning  the  employment  are  stated  in  special 
findings  of  fact  which  were  made  by  the  commission  upon 
his  request.  It  was  found:  "That  the  circumstances  sur- 
rounding the  employment  of  applicant  at  the  time  of  his 
injury  were  as  follows:  That  the  applicant  had  been  in  the 
employment  of  the  defendant  for  over  two  years  as  sales- 
man for  the  selling  of  certain  Contra  Costa  real  estate  prop- 
erties owned  and  which  were  being  sold  by  the  defendant 
through  agents  for  his  own  benefit ;  that  in  payment  for  his 
services  as  salesman  the  applicant  was  promised,  in  a  cer- 
tain written  contract,  a  commission  of  twenty  per  cent  of 
the  selling  price  of  each  lot  sold,  this  commission  to  be  de- 
ducted from  each  installment  due  upon  each  lot,  as  paid; 
that  the  applicant  was  further  to  retain  twenty  dollars 
($20)  upon  each  initial  payment  of  twenty-five  dollars  ($26) 
upon  lots  sold,  such  moneys  to  be  used  for  traveling  and  liv- 
ing expenses,  but  to  be  accounted  for  as  a  part  of  the  whole 
commission  due  upon  such  sale;  that  all  future  commissions 
were  to  terminate,  as  to  any  lot,  upon  the  forfeiture  of  the 
contract  for  the  purchase  of  that  lot;  that  the  applicant 
furthermore  contracted  to  devote  his  whole  time  and  energy 
to  selling  the  lots  of  the  defendant  and  further  agreed  not 
to  sell  any  other  Contra  Costa  real  estate  for  any  other  per- 
son without  the  consent  of  defendant,  and  for  a  violation 
of  such  provision  it  was  provided  that  the  applicant  was  to 
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obtain  the  balance  of  his  commission  on  lots  sold  thereafter 
only  when  such  lots  had  been  fully  paid  for,  instead  of  re- 
ceiving his  share  of  each  payment  as  made ;  that  it  was  fur- 
thermore provided  in  said  contract  of  employment  that  com- 
missions earned  by  the  applicant  were  not  to  be  transferable 
or  assignable  by  the  applicant  without  the  written  consent 
of  the  defendant;  that  the  defendant  exercised  the  right  to 
designate  the  territory  in  which  applicant  should  work  for 
the  sale  of  defendant's  real  estate  properties;  that  defend- 
ant supplied  applicant  with  circulars  and  instructed  him  in 
the  manner  of  selling  his  properties,  required  applicant  to 
report  all  proposed  sales  and  to  receive  his  (defendant's) 
sanction  to  the  closing  of  sales  of  defendant's  properties, 
required  applicant  to  make  sales  according  to  terms  and  con- 
ditions described  by  defendant,  wrote  applicant  general  letv 
ters  of  instruction,  advanced  applicant  his  expenses  at  vari- 
ous times,  but  exercised  no  further  or  direct  control  over 
applicant's  time  or  the  manner  of  doing  his  work;  that  the 
applicant  was  steadily  engaged  in  defendant's  business  for 
nearly  two  years  without  selling  real  estate  for  any  other 
party  during  that  time ;  that  the  defendant  had  a  large  num- 
ber of  similar  contracts  of  other  salesmen  with  varying 
degrees  of  attention  paid  by  said  salesmen  to  the  rendering 
of  services  under  such  contracts;  that  the  applicant  was 
directed  by  the  defendant  in  May,  1914,  to  go  to  Ukiah,  Cali- 
fornia, to  sell  the  defendant's  property  at  this  place  and  was 
directed  by  the  defendant  to  accompany  one  Wellock  to 
Ukiah  by  automobile,  said  Wellock  to  introduce  the  applicant 
and  to  aid  him  in  becoming  familiar  with  the  community 
and  people;  that  while  on  said  trip  by  automobile  to  Ukiah 
to  commence  his  labors  with  said  Wellock,  the  applicant  was 
injured  by  the  wrecking  of  the  automobile,  receiving  the 
injuries  which  form  the  basis  of  this  proceeding." 

The  award  of  the  commission  was  not  unanimous.  A  dis- 
senting opinion  was  filed  by  Commissioner  Pillsbury,  from 
which  we  quote  the  concluding  paragraph,  as  it  accurately 
states  the  contentions  which  the  petitioner  urges  upon  us 
here:  ''The  present  case  is  fairly  typical  of  a  general  situa- 
tion, namely,  that  of  real  estate  agents,  book  agents,  can- 
vassers, aluminum  utensil  sellers,  magazine  sellers,  etc.,  or 
of  other  persons  selling  articles  upon  commission  and  can- 
vassing the  country,  very  generally  confined  to  particular 
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fields  until  they  have  fairly  worked  out  such  fields.  In  my 
opinion,  a  canvasser  selling  upon  commissions,  going  to  work 
when  he  pleases  and  quitting  when  he  wishes  to  do  so,  re- 
porting infrequently  and  not  with  reference  to  how  he  spends 
his  time,  is  ordinarily  an  independent  contractor,  and  is 
not  80  subject  to  the  control  of  his  principal  as  to  make  him 
an  employee  within  the  meaning  of  the  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act."  It  is  not  necessarj-, 
however,  for  us  to  determine  the  general  proposition  whether 
all  salesmen  of  the  class  mentioned  are  employees.  In  each 
case,  the  question  is  one  of  fact  depending  for  its  deter- 
mination solely  upon  those  particular  circumstances  which 
tend  to  show  whether,  at  the  precise  time  of  the  accident 
for  which  compensation  is  sought,  the  petitioner  had  the 
power  to  exercise  over  the  applicant  such  personal  control 
as  to  attribute  to  him  the  characteristic  of  an  employee. 
It  is  pointed  out  that  '*  Brown  had  made  more  than  one 
hundred  contracts  similar  to  the  one  made  with  Skidmore 
with  agents  in  different  parts  of  California,  some  of  them 
giving  their  whole  time  to  the  work  of  selling  Brown's  prop- 
erties and  some  only  selling  lots  occasionally  and  others  re- 
porting no  sales  whatever."  But  these  facts  are  material 
only  in  throwing  light  upon  the  contractual  relations  com- 
monly entered  into  between  Brown  and  the  salesmen 
employed  by  him.  The  terms  of  the  contracts  do  not  neces- 
sarily determine  the  existing  relation  of  the  parties,  but 
such  relation  may,  and  often  is,  governed  entirely  by  the 
subsequent  conduct  of  the  parties.  {Anderson  v.  Foley 
Bros.,  110  Minn.  151,  [124  N.  W.  987].)  The  findings  show 
that  Skidmore  had  worked  for  Brown  for  more  than  two 
years,  devoting  all  of  his  time  as  a  salesman  for  his  prop- 
erties. The  contract  itself  expressly  provided  that  he  should 
do  so — '*you  are  to  devote  your  whole  time  and  energy  to 
selling  my  lots  while  under  this  contract."  So  long  as 
Skidmore  elected  to  receive  the  commissions  he  had  earned 
at  the  times  the  respective  installment  payments  should  be 
made  on  the  lots  sold  by  him,  he  was  not  at  liberty  to  de- 
vote to  the  work  only  such  time  as  he  pleased. 

It  may  be  conceded  that  the  test  of  a  contractor  is  that 
he  renders  service  in  the  course  of  an  independent  employ- 
ment or  occupation,  following  his  employer's  desires  only 
in  the  results  of  the  work,  but  not  in  the  means  whereby 
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it  is  to  be  accomplished.  (Oreen  v.  Soule,  145  Cal.  96,  [78 
Pac.  337].  See  Western  Indemnity  Co.  v.  PUlsbury,  172 
Cal.  807,  [159  Pac.  721].)  But  Skidmore  did  not  contract 
to  produce  any  particular  result.  The  contract  was  fully 
performed  on  his  part  when  he  had  devoted  all  of  his  time 
to  endeavoring  to  sell  Brown's  lots,  irrespective  of  the 
number  of  sales,  if  any,  which  he  might  make.  He  could 
leave  the  service  of  the  petitioner  at  any  time  without  be- 
ing charged  with  a  breach  of  contract,  and  was  liable  to  dis- 
charge as  an  employee.  The  results  obtained,  so  far  as 
Skidmore  was  concerned,  were  important  merely  as  a  means 
of  ascertaining  the  amount  of  commissions  he  should  receive, 
a  circumstance  which  in  itself  does  not  create  the  relation- 
ship of  an  independent  contractor.  {Cameron  v.  PUlsbury 
et  oZ.,  173  Cal.  83,  [159  Pac.  149].)  Nor  could  he  delegate 
others  to  carry  out  the  terms  of  the  contract.  It  called  for 
his  personal  services.  Even  his  commissions  were  not  to  be 
transferred  or  assigned  without  Brown's  "written  consent 
and  approval."  On  the  other  hand,  the  findings  show,  and 
they  are  not  questioned,  that  Brown  not  only  kept  in  close 
touch  with  the  means  employed  by  Skidmore  in  the  perform- 
ance of  his  work,  but  exercised  a  general  control  over  his 
movements  and  methods  of  salesmanship,  while  especially 
reserving  the  right  to  approve  all  proposed  sales,  a  reser- 
vation which  necessarily  implies  the  power  of  designating 
and  directing  in  advance  the  terms  upon  which  each  lot  must 
be  sold.  And  at  the  time  of  the  accident,  so  Skidmore  tes- 
tified, he  was  proceeding  to  Ukiah  because  Brown  had  **sent" 
him  there  to  sell  his  properties  with  the  assistance  of  one 
Wellock,  who  had  been  directed  by  Brown  to  accompany 
him.  In  short,  the  petitioner  had  adequate  means  to  con- 
trol the  applicant  in  the  performance  of  his  services  {State 
V.  District  Court,  128  Minn.  43,  [150  N.  W.  211]),  and  the 
case  comes  within  the  principles  supporting  Cameron  v.  PUls- 
bury et  al.,  supra.  It  follows  that  the  commission  was  war- 
ranted in  finding  that  Skidmore  was  an  employee  of  the 
petitioner. 
Award  affirmed. 

Sloss,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Angellotti,  C.  J., 
concurred. 
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SHAW,  J.,  Concurring. — Skidmore  was  engaged  by  Brown 
to  sell  real  property.  His  contract  was  that  he  should  de- 
vote his  whole  time  to  that  service.  At  the  time  he  was 
injured  he  was  acting  under  Brown's  special  instructions 
to  go  to  XJkiah  with  Wellock  to  continue  his  services  there. 
While  on  that  trip  he  was  injured.  I  am  satisfied  that  dur- 
ing that  trip,  at  least,  he  was  in  the  service  of  Brown  under 
a  contract  of  hire,  within  the  spirit  as  well  as  the  letter  of 
the  Workmen's  Compensation  Act.  The  fact  that  his  com- 
pensation was  to  be  a  commission  on  sales  made  is  immateidal. 
It  was  none  the  less  a  contract  of  hire.  On  this  ground  I  con- 
cur in  the  opinion  of  Justice  Lawlor. 

I  am  not  satisfied  that  a  person  who  is  employed  to  sell 
real  estate  on  commission  and  who  chooses  his  ovm  time, 
place,  and  manner  of  seeking  purchasers,  and  who  pays  his 
own  expenses,  would  be  an  employee  of  his  principal  in  the 
sense  of  that  act,  and  I  express  no  opinion  on  that  branch 
of  the  case. 

Melvin,  J.,  concurred. 


[Sac.  No.  2389.    Department  One.— Marcli  1,  1917.] 

GEORGE  G.  WILLIAMSON,  Appellant,  v.  J.  W.  MONROE, 

Respondent. 

Sale — Pbopebtt  Exemfp  from  Execution — ^Want  o»  Dxlivxbt  ob 
Change  in  Possession. — ^Under  the  proviso  contained  in  section 
3440  of  the  Civil  Code,  a  sale  of  personal  property  exempt  from 
execution,  although  not  accompanied  by  an  immediate  delivery  to 
the  vendee,  or  followed  by  an  actual  and  continued  change  of  pos- 
session, is  valid  as  against  creditors  of  the  vendor. 

Id. — Assertion  or  Claim  or  Exemption. — The  exemption  of  property 
from  execution,  under  section  690  of  the  Code  of  Civil  Procedure,  is 
not  therein  declared  to  be  conditional  upon  the  assertion  of  a  claim 
of  exemption  by  the  debtor.  Its  status  as  exempt  property  comes 
from  its  character  and  use,  and  not  from  any  claim  for  exemption. 

Id. — Execution  Sale  of  Exempt  Property — Conversion  by  Sheriff — 
Claim  of  Exemption  by  Vendee  of  Debtor. — Where  property 
exempt  from  execution  was  sold  after  the  enactment  of  the  proviso 
to  section  3440  of  the  Civil  Code,  without  an  immediate  delivery  to 
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the  vendee  or  change  in  the  possession,  and  was  subsequently  seized 
and  sold  on  execution  at  the  instance  of  a  creditor  of  the  vendor, 
the  vendee,  in  order  to  hold  the  sheriff  liable  for  its  conversion,  was 
not  required  to  make  a  specific  claim  upon  the  sheriff  that  the  prop- 
erty was  exempt  from  execution  against  the  vendor. 
Id. — Sale  of  Psopektt  in  Charge  or  Keeper — Immediate  Delivert 
MOT  Necessary. — ^When  there  is  an  execution  levy  upon  property 
and  it  is  in  charge  of  a  keeper,  a  sale  made  by  the  debtor  during 
the  possession  of  the  keeper  is  not  a  sale  "made  by  a  person  having 
at  the  time  the  possession  or  control  of  the  property,"  within  the 
meaning  of  section  3440  of  the  Civil  Code,  and  is  valid  without 
immediate  delivery. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Williamson,  Williamson  &  Dibblee,  and  A.  M.  Dono- 
van, for  Appellant 

Philip  S.  Driver,  Arthur  C.  Huston,  and  Harry  L.  Huston, 
for  Respondent. 

SHAW,  J. — This  is  an  action  upon  the  official  bond  of  J.  W. 
Monroe,  sheriff  of  Yolo  County,  against  said  sheriff  and  his 
sureties,  to  recover  damages  for  the  alleged  conversion  by 
said  sheriff  of  certain  personal  property,  alleged  to  be  of  the 
value  of  three  thousand  dollars.  The  defendants  in  their 
answer  denied  that  the  plaintiff  was  the  owner  of  the  property 
alleged  to  have  been  converted,  and  denied  that  the  same  was 
of  any  greater  value  than  $724.50.  On  the  trial  the  defend- 
ants justified  under  an  execution  issued  upon  a  judgment  in 
favor  of  A.  A.  Merkley  against  George  S.  Holmes  and  J. 
Fonnesbeck,  in  virtue  of  which  execution  said  sheriff  had 
levied  upon  the  property  as  the  property  of  said  Holmes  and 
Fonnesbeck  and  had  thereafter  sold  the  same,  after  due  no- 
tice, in  the  manner  required  by  law.  The  court  made  its 
findings  to  the  effect  that  the  plaintiff  was  not  the  owner  of 
the  property  aforesaid,  that  its  value  was  only  $724.50,  and 
that  the  sale  under  said  execution  was  lawfully  and  rightfully 
made.  Thereupon  judgment  was  given  in  favor  of  the  de- 
fendants for  their  costs.  From  this  judgment  plaintiff  ap- 
peals. 
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On  the  14th  of  November,  1910,  the  property  belonged  to 
J.  Fonnesbeck,  and  he  on  that  day  sold  the  same  to  the  plain- 
tiff for  a  valuable  consideration  and  in  good  faith.  It  was 
then  under  attachment  in  another  action  against  Fonnesbeck 
and  Holmes,  and  was  in  charge  of  a  keeper  named  Howe.  It 
was  situated  on  a  farm  in  Yolo  County  of  which  said  Fonnes- 
beck was  in  possession  under  a  lease  for  farming  purposes. 
The  lease  was  originally  made  to  Fonnesbeck  and  Holmes,  but 
Holmes  had  transferred  his  interest  to  Fonnesbeck  before  this 
sale.  On  the  day  aforesaid  Fonnesbeck  and  Williamson  went 
together  to  the  farm  to  consummate  the  sale.  Fonnesbeck 
there  formally  turned  the  property  over  to  Williamson  and 
Williamson  employed  one  Whitmarsh,  who  was  living  on  the 
farm,  to  remain  there  and  take  charge  of  the  property  for 
him.  A  part  of  the  agreement  of  sale  was  that  Williamson 
was  to  release  the  attachment  then  levied  on  the  property. 
He  did  so  some  days  afterward.  Whitmarsh  remained  on  the 
farm  and  looked  after  the  property  for  Williamson  until  the 
levy  and  sale  complained  of.  Fonnesbeck  resided  on  the  farm, 
and  he  also  remained  there  until  a  short  time  before  the  levy 
and  sale.  The  execution  under  which  the  sheriff  made  the 
sale  was  levied  on  the  property  in  February,  1911.  The 
sheriff  levied  upon  the  theory  that  upon  the  sale  from  Fonnes- 
beck to  Williamson  there  was  no  immediate  delivery  nor  ac- 
tual or  continued  change  of  possession  from  Fonnesbeck  to 
Williamson,  as  required  by  section  3440  of  the  Civil  Code,  and 
that,  consequently,  the  property  still  remained  subject  to  ex- 
ecution against  Fonnesbeck,  notwithstanding  said  sale.  The 
main  controversy  at  the  trial  arose  over  the  question  whether 
there  had  been  such  delivery  and  change  of  possession. 

A  part  of  the  property,  claimed  to  be  of  the  value  of  about 
one  thousand  dollars,  consisted  of  the  farming  utensils,  im- 
plements of  husbandry,  and  other  property  used  by  Fonnes- 
beck upon  the  farm  aforesaid  in  his  farming  operations,  and 
was  exempt  from  execution  under  subdivision  3  of  section 
690  of  the  Code  of  Civil  Procedure.  Section  3440  provides 
as  follows:  '* Every  transfer  of  personal  property  ...  is  con- 
clusively presumed,  if  made  by  a  person  having  at  the  time  the 
possession  or  control  of  the  property,  and  not  accompanied  by 
an  immediate  delivery  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  transferred,  to  bo 
fraudulent,  and  therefore  void,  against  those  who  are  his  credi- 
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tors  while  he  remains  in  possession  .  .  .  ;  provided  further, 
that  the  provisions  of  this  section  shall  not  apply  or  extend 
to  .  .  .  any  sale,  transfer  or  assignment  of  any  property  ex- 
empt from  execution."  The  plaintiff  contends  that,  under 
these  provisions,  the  farming  utensils  and  property  used  on 
the  farm  as  above  stated  are  not  subject  to  the  provisions  of 
the  section,  that  a  sale  thereof  in  good  faith,  although  not  ac- 
companied by  an  immediate  delivery  to  the  vendee,  or  followed 
by  an  actual  and  continued  change  of  possession,  is  not  fraud- 
ulent or  void,  as  there  declared. 

We  can  see  no  escape  from  this  conclusion.  The  language 
of  the  proviso  is  clear.  In  the  absence  of  the  restrictions 
placed  upon  sales  of  personal  property  by  the  opening  clause 
of  the  section,  a  valid  sale  thereof  could  be  made  which  would 
pass  the  title  without  delivery.  (Civ.  Code,  sees.  1140,  1141, 
1721, 1739.)  A  bill  of  sale  was  duly  executed  by  Ponnesbeck  to 
Williamson  on  November  14th,  and  the  title  passed  to  William- 
son thereby,  unless  these  restrictions  applied  to  prevent  it. 
As  the  proviso  declares  that  these  restrictions  do  not  apply 
to  property  exempt  from  execution  against  the  vendor,  it 
necessarily  follows  that  Williamson's  title  was  perfect  to  all 
the  property  of  that  class  included  in  the  sale,  even  if  there 
was  no  immediate  actual  delivery  or  change  of  possession. 
The  sheriff  had  no  right  to  levy  upon  this  property,  even  if 
Ponnesbeck  had  been  openly  in  possession  thereof,  if  it  then 
belonged  to  Williamson. 

At  the  time  of  the  levy  in  1911  and  at  the  sale,  Williamson 
made  a  claim  to  all  the  property  in  the  manner  provided  in 
section  689  of  the  Code  of  Civil  Procedure,  but  neither  he  nor 
Ponnesbeck  ever  made  a  specific  claim  that  any  of  the  prop- 
erty was  exempt  from  execution  against  Ponnesbeck.  Re- 
spondents contend  that  the  property  was  not  exempt  from 
execution  unless  a  claim  to  that  effect  was  made  and  that, 
consequently,  the  proviso  does  not  apply  in  this  case.  The 
statute,  however  (Code  Civ.  Proc,  sec.  690),  declares  in  posi- 
tive terms  that  such  property  is  exempt  from  execution.  The 
exemption  is  not  declared  to  be  conditional  upon  the  assertion 
of  a  claim  of  exemption  by  the  debtor.  Its  status  as  exempt 
property  comes  from  its  character  and  use,  and  not  from  any 
claim  for  exemption.  It  is  true  that  the  right  of  exemption 
may  be  waived  and  that,  when  the  oflScer  actually  makes  a  levy 
upon  such  property,  if  the  debtor  does  not  claim  his  right 
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within  a  reasonable  time  thereafter,  the  delay  may  be  sufficient 
evidence  of  such  waiver.  {Gavitt  v.  Doiib,  23  Cal.  78,  80.) 
But  here,  when  the  sale  was  made  on  November  14,  1910,  the 
vendee  assumed  the  burden  of  the  attachment  lien  then  exist- 
ing and  immediately  discharged  it  There  was  no  occasion  at 
that  time  to  claim  the  exemption,  and  no  person  to  whom 
such  claim  could  be  made.  No  other  execution  or  attachment 
was  outstanding.  The  sale  then  became  complete,  there  was 
no  waiver  of  the  exemption,  the  title  vested  in  Williamson,  and 
-  the  exempt  property  was  not  afterward  subject  to  execution 
against  Fonnesbeck. 

The  decision  in  Barton  v.  Brovm,  68  Cal.  11,  [8  Pac.  517], 
was  made  prior  to  the  amendment  adding  the  proviso  to  sec- 
tion 3440.  It  has  no  application  to  sales  of  exempt  property 
made  after  that  amendment.  This  was  expressly  held  by  this 
court  in  considering  and  denying  the  petition  for  rehearing 
in  Meyer  v.  Perkins,  20  Cal.  App.  661,  [130  Pac.  206,  208]. 
In  that  case  the  district  court  of  appeal  decided,  in  effect, 
that  a  claim  of  exemption  was  not  essential  to  the  operation 
of  the  proviso.  By  denying  a  rehearing  with  the  additional 
statement  above  mentioned  this  court,  in  effect,  approved  that 
decision. 

The  appellant  further  insists  that  the  evidence,  with  respect 
to  the  property  not  exempt,  was  insufficient  to  prove  that  there 
was  not  an  immediate  delivery  to  Williamson,  followed  by  an 
actual  and  continued  change  of  possession.  With  respect  to 
an  immediate  delivery  this  court  has  held  that  when  there  is 
an  execution  levy  upon  property  and  it  is  in  charge  of  a  keeper, 
a  sale  made  by  the  debtor  during  such  possession  of  the  keeper 
is  not  a  sale  ''made  by  a  person  having  at  the  time  the  posses- 
sion or  control  of  the  property,"  within  the  meaning  of  sec- 
tion 3440,  and  is  valid  without  immediate  delivery.  {WHl- 
iams  V.  Borgwardt,  119  Cal.  80,  82,  [51  Pac.  15] ;  Curtner  v. 
Lyndon,  128  Cal.  35,  [60  Pac.  462].) 

There  was  a  conflict  in  the  evidence  upon  the  question 
whether  Whitmarsh  or  Fonnesbeck  was  in  possession  of  the 
property  from  the  time  of  the  release  of  the  first  attachment 
in  November,  1910,  until  the  execution  levy  in  February,  1911, 
There  was  also  doubt  whether  the  keeper,  in  charge  at  the  time 
of  the  sale  to  Williamson,  was  in  actual  possession  and  control 
of  the  property  at  that  time  so  as  to  bring  the  case  within  the 
rule  of  the  decisions  above  cited.    Under  these  circumstancesy 
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and  in  view  of  the  fact  that  the  case  must  be  reversed  because 
of  the  failure  to  allow  the  plaintiff  damages  for  the  part  of 
the  property  exempt  from  execution,  as  aforesaid,  we  do  not 
deem  it  advisable  to  express  any  opinion  concerning  the  suffi- 
ciency of  the  evidence  with  respect  to  the  remaining  items  of 
property.  The  case  is  somewhat  similar  to  Cahoon  v.  Mar- 
shall, 25  Cal.  197,  201.  The  question  as  presented  by  the  rec- 
ord is  one  of  fact  for  the  trial  court.  Upon  a  new  trial  the 
doubts  and  uncertainties  now  existing  in  the  evidence  on  one 
side  or  the  other  may  be  removed. 
The  judgment  is  reversed. 

Sloss,  4 '9  <uid  Lawlor,  J.,  concurred. 


[Crim.  No.  2030.    In  Bank.— Marcb  1,  1917.] 

In  the  Matter  of  the  Admission  of  T.  ALONZO  WELLS,  to 
Practice  Law, 

DiSTBIOT  COUBT  OF  APPEAL — TRANSFER  OF  CAUSES  TO  SUPREME  OOURT — 

Extent  of  Power  of  Transfer. — The  word  "cause"  as  used  in 
section  4  of  article  YI  of  the  constitution,  as  amended  in  1904,  giv- 
ing power  to  the  supreme  court  to  order  any  cause  pending  before 
a  district  court  of  appeal  to  be  heard  and  determined  by  the  supreme 
court,  should  be  construed  as  having  the  same  broad  meaning  as 
had  been  given  to  that  word  as  used  in  section  2,  conferring  a  simi- 
lar power  on  the  supreme  court  with  respect  to  its  department  de- 
cisions. So  construed,  the  power  to  transfer  causes  from  the  dis- 
trict court  of  appeal  to  the  supreme  court,  either  before  or  after 
judgment  in  the  district  court  of  appeal,  includes  every  matter  ex- 
cept habeas  corpus  proceedings,  that  may  be  decided  by  the  district 
court  of  appeal. 

Id. — Attorney  at  Law— Revocation  of  Order  of  Admission  to  Bar- 
Fraudulent  Procurement  of  Order. — A  decision  made  by  the  dis- 
trict court  of  appeal  upon  an  application  to  revoke  an  order  admit- 
ting a  person  to  practice  law  on  the  ground  that  the  original  order 
was  fraudulently  procured  comes  within  this  power  of  transfer  to 
the  supreme  court. 

Id. — Good  Moral  Character  of  Applicant — Burden  on  Appuoant  to 
Show — Rejection  for  Want  of. — Upon  an  attorney's  application 
for  admission  to  practice  law  in  this  state  on  certificate,  the  burden 
is  on  him  to  produce  satisfactory  evidence  of  good  moral  character, 
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and  the  court  may  reject  him  for  want  of  good  moral  character, 
although  it  does  not  appear  that  he  had  been  guilty  of  actb  which 
would  be  cause  for  his  disbarment  or  suspension. 

L). — Revocation  of  Order  Admitting  to  Practicb — ^Fraudulent  Con- 
cealment OF  Real  Character — Pleadino — Inquiry  into  Char- 
acter.— An  application  to  revoke  an  order  admitting  an  attorney  to 
practice  law,  on  the  ground  that  he  obtained  the  order  by  means  of 
a  fraudulent  concealment  of  his  real  character,  is  not  a  proceeding 
in  disbarment.  Allegations  as  to  his  character  are  necessary  in 
such  application  in  order  to  show  that  if  there  shall  be  a  bona  fide 
inquiry  regarding  it,  the  court  would  be  authorized  to  reject  him 
because  of  the  facts  alleged.  If  the  court  should  conclude  that  the 
fraudulent  means  were  sufficiently  established  to  justify  a  revoca- 
tion of  the  order,  it  would  then  be  itlB  duty  to  inquire  again  into  his 
moral  character,  and  that  inquiry  would  have  the  same  "teope,  and 
be  subject  to  the  same  rules,  as  if  it  had  been  made  upon  his  origi- 
nal application. 

Id. — Extent  of  Inquiry  to  Show  Present  Character. — ^TJpon  such  in- 
quiry, the  court  would  not  be  confined  to  acts  which  have  occurred 
since  the  enactment  of  the  amendment  of  1911  to  section  287  of  the 
Code  of  Civil  Procedure,  but  may  consider  any  acts  or  conduct  occur- 
ring at  any  time,  provided  they  have  a  legal  tendency  to  prove  his 
present  character. 

Id. — Fraudulently  Obtaining  Credit — Inducing  Witnesses  to  Con- 
ceal Truth. — One  who  obtains  credit  by  concealing  material  facts 
from  the  creditor,  and  who,  while  endeavoring  to  practice  in  the 
superior  court  by  indirection  before  he  is  admitted  as  an  attorney, 
endeavors  to  induce  witnesses  to  conceal  the  truth  and  to  evade  the 
giving  of  an  honest  answer,  is  not  a  person  of  that  high  character 
which  the  state  intends  shall  be  possessed  by  those  who  practice  M 
attorneys  in  the  courts. 

Id. — Fraud  on  Court — Admission  Based  on  Foreign  License — Con- 
cealment OF  Facts  Showing  Want  of  Character. — An  applicant 
for  admission  to  the  bar,  who,  after  withdrawing  two  applications 
made  to  the  district  court  of  appeal  of  the  district  of  his  residence 
because  of  objections  to  his  moral  character,  surreptitiously,  and 
without  changing  his  residence,  goes  to  another  state  and  secures  a 
liccmse  to  practice  from  that  state,  and  then  returns  and  upon  such 
license  applies  for  admission  to  and  is  admitted  by  the  district  court 
of  appeal  of  another  district,  where  the  facts  affecting  him  were 
unknown  to  the  court,  is  guilty  of  a  fraud  upon  the  court,  and  his 
conduct  in  so  doing  is  proof  that  he  is  not  a  fit  person  for  admis- 
sion to  the  bar. 

APPLICATION  to  set  aside  and  vacate  an  order  of  the 
District  Court  of  Appeal  of  the  Third  Appellate  District  ad- 
mitting a  person  to  practice  law  in  the  courts  of  this  state. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  J.  Hunsaker,  E.  E.  Keech,  J.  C.  Burke,  S.  A.  Reinhaus, 
L.  A.  West,  and  B.  Y.  Williams,  for  Petitioners. 

H.  N.  Mitchell,  W.  E.  Ferguson,  M.  C.  -Atchison,  and  T.  A. 
Wells,  in  pro  per.,  for  Respondent. 

SHAW,  J.— On  October  20,  1915,  T.  Alonzo  Wells  applied 
to  the  district  court  of  appeal  of  the  third  district  for  admis- 
sion to  practice  law,  under  section  279  of  the  Code  of  Civil 
Procedure,  and  in  support  thereof  produced  a  license  purport- 
ing to  admit  him  to  practice  law  in  the  state  of  Nevada,  issued 
to  him  by  the  supreme  court  of  that  state  in  October,  1915,  and 
procured  one  H.  N.  Mitchell,  an  attorney  at  law  regularly  ad- 
mitted to  practice  in  this  state,  to  vouch  for  the  good  moral 
character  of  said  Wells,  and  to  move  said  court  that  his  said 
application  be  granted.  Thereupon  said  district  court  granted 
the  application  and  made  an  order  admitting  said  T.  Alonzo 
Wells  to  practice  law  in  the  courts  of  this  state. 

Thereafter,  on  December  8,  1915,  five  attorneys,  members  of 
the  bar  association  of  Orange  County,  and  constituting  a  com- 
mittee appointed  by  said  association  to  act  in  that  behalf,  filed 
in  said  district  court  a  petition  to  set  aside  and  vacate  the 
aforesaid  order  admitting  said  Wells  to  practice.  The  basis 
of  this  petition,  in  brief,  was  that  said  Wells  was  not  a  person 
of  good  moral  character,  as  represented  to  said  court  upon  his 
admission,  but  was  an  untrustworthy  person  who  had  com- 
mitted several  acts  of  corruption,  fraud,  and  bad  faith,  par- 
ticularly set  forth,  which  showed  him  to  be  unfit  for  admis- 
sion as  an  attorney ;  that  he  had  twice  applied  for  admission 
as  an  attorney  to  the  district  court  of  appeal  of  the  second  dis- 
trict in  which  he  resided,  upon  examination  under  sections  275 
and  277,  inclusive,  of  the  Code  of  Civil  Procedure,  and  on  each 
occasion  he  had  withdrawn  his  application  for  admission  be- 
cause of  similar  objections  to  his  moral  character,  made  on 
behalf  of  said  bar  association  to  said  court ;  that  to  avoid  these 
objections,  he  thereafter,  in  May,  1915,  went  to  the  state  of 
Nevada,  where  he  was  not  known,  and  there  procured  a  license 
to  practice  law  in  that  state ;  that  he  procured  the  same  with 
the  intention  of  using  it  as  a  means  of  obtaining  admission  to 
practice  law  in  California;  that  to  carry  out  such  intent  he 
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applied  to  the  district  court  of  appeal  of  the  third  district  for 
admission ;  that  the  judges  of  said  court  had  no  knowledge  of 
his  previous  applications  to  the  second  district  court  of  appeal, 
nor  of  his  said  bad  character  or  fraudulent  purpose ;  that  said 
Wells,  taking  advantage  of  the  ignorance  of  the  justices  of  said 
court  as  to  said  facts,  fraudulently  concealed  the  same  and  did 
not  inform  said  court  thereof,  but,  as  above  stated,  procured 
said  Mitchell  to  represent  to  said  court  that  he  was  a  person 
of  good  moral  character,  and  that  by  means  of  said  fraudulent 
concealment  and  practices  the  said  court  was  misled  and  by 
reason  thereof  made  the  order  admitting  him  to  practice. 

Upon  the  filing  of  this  petition  Wells  was  cited  to  appear 
and  show  cause  why  the  order  admitting  him  to  practice  should 
not  be  revoked.  He  appeared  and  demurred  to  the  petition, 
and  also  moved  to  strike  out  all  the  allegations  thereof,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  authorize  any 
relief  or  action  by  the  court,  and  that  the  matters  alleged  were 
irrelevant  and  immaterial.  The  district  court  of  appeal  sus- 
tained both  the  demurrer  and  the  motion  and  thereupon  dis- 
missed the  petition. 

Within  sixty  days  thereafter,  this  court  granted  the  appli- 
cation of  said  petitioners  to  have  said  cause  heard  and  deter- 
mined before  it,  and  made  its  order  to  this  effect. 

When  the  matter  came  up  for  hearing  in  this  court,  the  re- 
spondent, Wells,  moved  to  dismiss  the  proceedings  on  the 
ground  that  the  decision  and  order  of  the  district  court  of 
appeal  sustaining  the  demurrer  and  dismissing  the  petition  is 
final,  and  that  this  court  has  no  jurisdiction  or  power,  in  such 
a  case,  to  order  a  rehearing  before  it,  or  to  take  jurisdiction 
of  such  a  matter  for  further  hearing  and  decision. 

The  consideration  of  this  question  requires  a  determination 
of  the  meaning  and  effect  of  the  following  clause  of  section  4 
of  article  VI  of  the  constitution,  as  amended  in  1904,  creating 
district  courts  of  appeal : 

**The  supreme  court  shall  have  power  to  order  any  cause 
pending  before  the  supreme  court  to  be  heard  and  determined 
by  a  district  court  of  appeal,  and  to  order  any  cause  pending 
before  a  district  court  of  appeal  to  be  heard  and  determined 
by  the  supreme  court.  The  order  last  mentioned  may  be  made 
before  judgment  has  been  pronounced  by  a  district  court  of 
appeal,  or  within  thirty  days  after  such  judgment  shall  have 
become  final  therein.    The  judgments  of  the  district  courts  of 
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appeal  shall  become  final  therein  upon  the  expiration  of  thirty 
days  after  the  same  shall  have  been  pronounced." 

The  particular  clause  involved  here  is  that  which  gives  the 
supreme  court  power  **to  order  any  cause  pending  before  a 
district  court  of  appeal  to  be  heard  and  determined  by  the 
supreme  court."  The  contention  is  that  the  matter  before 
the  district  court  was  not  a  ** cause"  within  the  meaning  of 
that  word  as  used  in  the  above-quoted  clause  of  the  section. 

The  purpose  intended  to  be  secured  by  this  clause,  par- 
ticularly the  part  thereof  now  under  consideration,  may  best 
be  ascertained  by  considering  the  history  of  the  development 
of  the  judicial  system  of  this  state.  The  present  constitution 
was  adopted  in  1879.  Prior  thereto  the  supreme  court  con- 
sisted of  five  justices.  The  accumulation  of  business  had 
demonstrated  that  the  court  was  unable  to  dispose  of  the  in- 
creasing business  which  came  to  it.  It  was  necessary,  there- 
fore, to  create  a  court  with  greater  capacity  for  the  dispatch 
of  business.  With  that  object  in  view,  a  court  of  seven  jus- 
tices was  constituted  and,  for  further  efficiency,  it  was  divided 
into  two  departments  composed  of  three  justices,  and  pro- 
vision made  that  each  department  should  have  power  to  hear 
and  determine  causes  coming  before  the  court.  It  was  fore- 
seen, however,  that  differences  would  arise  between  the 
departments  which,  unless  controlled,  would  result  in  two 
systems  of  law  on  some  subjects,  one  followed  by  one  depart- 
ment and  another  by  the  other  department.  To  prevent  this 
it  was  provided  that  where  a  cause  had  been  decided  in  a  de- 
partment a  rehearing  might  be  ordered  before  the  whole 
court.  The  clause  providing  for  this  reads  in  part  as  follows : 
**  Where  a  cause  has  been  allotted  to  one  of  the  departments, 
and  a  judgment  pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in  by 
two  associate  justices,  and  if  so  made  it  shall  have  the  effect 
to  vacate  and  set  aside  the  judgment."  This  provision  has 
always  been  understood  to  apply  to  all  cases,  matters,  and 
proceedings  of  every  description.  It  has  been  the  unvarying 
custom  of  the  court  in  Bank  to  entertain  an  application  for 
rehearing  of  any  matter  decided  in  department,  regardless 
of  its  nature  or  character.  The  rule  has  been  applied  in 
original  proceedings  of  all  kinds,  in  motions  to  dismiss  appeals 
and  other  matters,  as  well  as  in  ordinary  cases  on  appeal. 
The  word  "cause,"  in  the  clause  above  quoted,  was  under- 
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stood  to  be  broad  enough  to  include  everything  that  could 
possibly  come  before  the  department  for  decision. 

In  1903  the  judicial  business  of  the  state  had  again  in- 
creased to  such  an  extent  that  the  supreme  court  and  its 
departments  were  unable  to  keep  abreast  of  the  work.  This 
condition  demanded  a  remedy,  and  the  legislature  set  about 
the  task  of  devising  some  method  whereby  the  capacity  of 
the  higher  courts  to  dispatch  business  could  be  increased. 
To  this  end  the  present  system  was  adopted.  The  supreme 
court  was  continued  with  the  same  powers  and  departments 
as  before,  with  the  exception  of  some  minor  changes  in  its 
appellate  jurisdiction.  Three  district  courts  of  appeal  were 
created,  each  consisting  of  three  justices.  These  courts  were 
given  jurisdiction  of  appeals  in  certain  cases.  It  was  hoped 
that  the  division  of  jurisdiction  would  equalize  the  labors  of 
the  three  district  courts  of  appeal,  and  the  supreme  court. 
It  was  seen,  however,  that  the  division  might  prove  to  be 
unequal.  To  remedy  this  the  supreme  court  was  given  power 
to  transfer  at  will  from  any  one  of  the  courts  to  another, 
before  hearing  or  decision,  so  as  to  apportion  with  fairness 
the  burden  of  the  work.  {Keech  v.  JopUn,  157  Cal.  1,  6, 
[106  Pac.  222] ;  People  v.  Davis,  147  Cal.  346,  348,  [81  Pac. 
718].)  Again  it  was  foreseen  that  in  the  district  courts  of 
appeal  different  conclusions  would  probably  be  reached,  and 
that  different  systems  of  law  might  thereby  gradually  become 
prevalent  in  the  respective  districts.  In  People  v.  Davis,  147 
Cal.  346,  [81  Pac.  718],  after  stating  that  the  power  of 
transfer  before  decision  was  given  to  enable  the  supreme 
court  to  distribute  thereby  the  work  among  the  several  courts 
so  as  to  keep  them  all  busy  and  thereby  "secure  a  speedy 
disposition  of  pending  cases,*'  the  court,  obviously  referring 
to  the  power  of  transfer  after  a  decision  by  the  district  court, 
said  that  its  purpose  was  **to  secure  harmony  and  uniformity 
in  the  decisions,  their  conformity  to  the  settled  rules  and 
principles  of  law,  a  uniform  decision  throughout  the  state,  a 
correct  and  uniform  construction  of  the  constitution,  statutes 
and  charters,  and,  in  some  instances,  a  final  decision  by  the 
court  of  last  resort  of  some  doubtful  or  disputed  question 
of  law."  The  provision  framed  to  accomplish  these  objects 
is  similar  to  that  in  force  respecting  department  decisions 
in  the  supreme  court.  The  supreme  court  was  given  power 
in  any  matter  decided   by  the  district  court  of   appeal  to 
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vacate  the  decision  and  order  it  transferred  to  its  own  cal- 
endar for  rehearing  and  decision.  To  describe  the  decisions 
subject  to  this  power  the  word  ** cause"  was  selected.  This 
was  the  word  used  in  the  clause  of  section  2  giving  similar 
power  over  the  department  decisions,  which,  in  that  clause, 
as  we  have  said,  has  been  understood  to  apply  to  every  matter 
that  could  be  decided  by  a  department.  The  familiar  rule 
of  construction  requires  that  it  be  given  a  similarly  broad 
meaning  in  the  new  provision,  and  to  include  every  matter 
decided  by  a  district  court  of  appeal,  and  operating  as  a  final 
decision  or  disposition  thereof  in  that  court.  It  is  clear, 
therefore,  that  the  power  to  transfer  causes  from  the  district 
court  of  appeal  to  the  supreme  court,  either  before  or  after 
judgment  in  the  district  court  of  appeal,  was  intended  to  have 
this  all-embracing  application. 

We  see  no  reason  to  doubt  that  a  decision  made  by  the  dis- 
trict court  of  appeal  upon  an  application  to  revoke  an  order 
admitting  a  person  to  practice  law  on  the  ground  that  the 
original  order  was  fraudulently  procured  comes  within  the 
purview  of  this  power  of  transfer.  Such  a  decision  may  de- 
termine important  rights  of  the  parties  in  the  particular  case, 
and  may  also  establish  important  principles  and  rules  of 
law  and  practice  applicable  generally.  The  same  necessity 
that  the  law  of  the  state  should  be  harmonious  and  uniform 
exists  with  respect  to  such  matters  as  with  regard  to  any  other 
branch  of  the  law.  Our  conclusion  is  that  a  matter  of  this 
character  may  be  transferred  from  the  district  court  of  appeal 
to  the  supreme  court  in  the  exercise  of  this  power  by  the 
latter. 

The  respondent  cites,  as  holding  to  the  contrary,  the  de- 
cision in  Ex  parte  Zany,  164  Cal.  724,  [130  Pac.  710],  that 
this  clause  of  section  4  is  not  applicable  to  habeas  corpus 
proceedings.  That  decision  was  based  upon  the  peculiar 
nature  and  effect  of  the  writ  of  Jtabeas  corpus,  the  fact  that 
a  judgment  in  such  cases  had  never  in  the  history  of  the  state 
been  made  subject  to  review,  that  it  was  not  a  bar  where  a 
prisoner  was  remanded  to  custody,  but  that  he  could  imme- 
diately, without  waiting  sixty  days,  apply  to  the  supreme 
court  for  a  new  writ  and  have  his  petition  tried  de  novo, 
that  no  power  of  transfer  or  review  was  given  after  a  dis^ 
charge  on  habeas  corpus  on  a  writ  issued  by  a  single  justice 
of  the  district  court  or  by  a  justice  of  the  supreme  court. 
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and  that  no  provision  whatever  was  made  by  the  clause  for 
the  custody  of  the  prisoner  during  the  sixty-day  interval; 
from  all  of  which  circumstances  it  was  concluded  that  it 
could  not  have  been  intended  to  extend  the  power  to  such 
cases.  None  of  the  reasons  given  applies  to  cases  of  any 
other  kind.  The  Zany  case  is  not  analogous  to  the  present 
case.  The  decision  of  the  district  court  in  this  case,  if  not 
vacated  by  this  means,  will  be  conclusive  of  the  rights  of 
the  parties.  It  is  not  necessary,  and  we  do  not  deem  it  ex- 
pedient, to  extend  the  rule  of  the  Zany  case  and  make  it 
applicable  to  other  cases  different  in  character  and  effect. 
The  motion  to  dismiss  the  proceeding  is,  therefore,  denied. 

Upon  the  merits  of  the  case  the  first  question  naturally  aris- 
ing is  whether  or  not  the  acts  charged  against  the  applicant, 
Wells,  were  sufficient  to  establish  his  lack  of  good  moral 
character.  Prior  to  the  year  1911,  after  an  attorney  had 
once  been  admitted  to  practice  he  could  not  be  disbarred  or 
suspended  for  acts  involving  moral  turpitude,  except  where 
they  constituted  elements  of  a  crime  of  which  he  had  been 
convicted,  or  unless  they  constituted  a  violation  of  his  oath 
as  an  attorney,  or  of  some  duty  or  responsibility  resting 
upon  him  in  his  official  capacity  as  an  attorney.  (Code  Civ. 
Proc,  sec.  287;  In  re  Collins,  147  Cal.  8,  14,  [81  Pac.  220].) 
In  1911  (Stats.  1911,  p.  848),  section  287  was  amended  by 
adding  subdivision  5  thereto,  which  reads  as  follows: 

**5.  For  the  commission  of  any  act  involving  moral  tur- 
pitude, dishonesty  or  corruption,  whether  the  same  be  com- 
mitted in  the  course  of  his  relations  as  an  attorney  or 
counselor  at  law,  or  otherwise,  and  whether  the  same  shall 
constitute  a  felony  or  misdemeanor  or  not;  and  in  the  event 
that  such  act  shall  constitute  a  felony  or  misdemeanor,  con- 
viction thereof  in  a  criminal  proceeding  shall  not  be  a  condi- 
tion precedent  to  disbarment  or  suspension  from  practice 
therefor." 

It  is  contended  on  behalf  of  the  applicant  that  upon  an 
attorney's  application  for  admission  the  court  cannot  reject 
him  for  want  of  good  moral  character,  unless  it  appears  that 
he  had  been  guilty  of  acts  which  would  be  cause  for  his  dis- 
barment or  suspension.  We  think  this  proposition  cannot  be 
sustained.  On  his  admission  on  certificate  he  must  produce 
"satisfactory  evidence  of  good  moral  character.*'  The  bur- 
den  is   on   him  to   do   this.    In  a  proceeding  to  disbar  an 
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attorney  the  burden  is  on  the  accuser  to  prove  moral  tur- 
pitude. The  requirement  on  his  admission  is  to  prevent  the 
accrediting  of  untrustworthy  persons  as  fit  to  receive  the 
confidence  attending  upon  the  relation  of  attorney  and  client. 
The  inquiry  may  extend  to  his  general  character  as  well  as 
to  particular  acts.  It  is  broader  in  its  scope  than  that  in  a 
disbarment  proceeding.  The  court  may  receive  any  evidence 
which  tends  to  show  his  character  for  honesty,  integrity,  and 
general  morality,  and  may  no  doubt  refuse  admission  upon 
proofs  that  might  not  establish  his  guilt  of  any  of  the  acts 
declared  to  be  causes  for  disbarment. 

The  fact  that  the  order  admitting  Wells  to  practice  has 
already  been  made  does  not  convert  this  into  a  proceeding 
in  disbarment.  The  charge  is  that  he  obtained  that  order  by 
means  of  a  fraudulent  concealment  of  his  real  character. 
The  allegations  as  to  his  character  are  necessary  in  order  to 
show  that  if  there  shall  be  a  bona  fide  inquiry  regarding  it, 
the  court  would  be  authorized  to  reject  him  because  of  the 
facts  alleged.  If  the  court  should  conclude  that  the  fraudu- 
lent means  were  sufficiently  established  to  justify  a  revoca- 
tix)n  of  the  order,  it  would  then  be  its  duty  to  inquire  again 
into  his  moral  character,  and  that  inquiry  would  have  the 
same  scope,  and  be  subject  to  the  same  rules,  as  if  it  had  been 
made  upon  his  original  application. 

From  this  it  would  follow  that  the  court  would  not  be 
confined  to  acts  which  have  occurred  since  the  enactment 
of  the  aforesaid  amendment  of  1911  to  section  287,  but  may 
consider  any  acts  or  conduct  occurring  at  any  time,  provided 
they  have  a  legal  tendency  to  prove  his  present  character. 

We  now  come  to  the  consideration  of  the  sufficiency  of  the 
allegations  relating  to  the  moral  character  of  the  respondent. 
It  is  alleged,  in  effect,  though  not  in  the  best  form  or  manner, 
that  in  the  year  1903  he  obtained  a  loan  of  $550  upon  the 
security  of  a  note  executed  by  his  wife  and  himself,  and  upon 
the  representation  by  him  that  his  wife  owned  twenty-five 
acres  of  land  free  and  clear  of  encumbrances,  whereas  in 
truth  it  was  then  encumbered  by  a  homestead  declaration  duly 
made  and  recorded  by  her ;  that  in  the  year  1914,  while  acting 
as  adviser  and  assistant  to  the  attorney  for  certain  defend- 
ants in  a  criminal  case  in  Orange  County  superior  court, 
h«  advised  and  urged  certain  witnesses  that  they  could  testify 
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that  they  did  not  remember  material  facts  within  their 
knowledge,  without  danger  to  themselves,  and  thereby  in- 
duced them  to  so  testify.  In  a  matter  of  this  kind  the  form 
of  the  averments  relating  to  the  character  of  the  applicant 
need  not  be  closely  scrutinized.  If  the  case  reaches  the  stage 
of  inquiry  on  that  subject,  the  court  may  inquire  as  to  any 
facts  bearing  on  the  subject  which  are  brought  to  its  attention 
in  any  manner,  whether  by  pleading  or  otherwise.  In  addi- 
tion there  are,  of  course,  the  facts  above  recited  touching  the 
manner  in  which  he  has  sought  to  gain  admission,  which,  if 
true,  have  a  bearing  upon  his  character. 

While  this  conduct  may  not  show  great  depravity  of  char- 
acter, we  think  it  must  be  admitted  that  it  indicates  in  the 
respondent  a  want  of  that  sincerity  and  integrity  which  the 
law  demands  of  those  who  are  to  be  allowed  the  privilege 
of  practicing  law.  One  who  obtains  credit  by  concealing 
material  facts  from  the  creditor  and  who,  while  endeavoring 
to  practice  in  the  superior  court  by  indirection  before  he  is 
admitted  as  an  attorney,  endeavors  to  induce  witnesses  to 
conceal  the  truth  and  to  evade  the  giving  of  an  honest  an- 
swer, is  not  a  person  of  that  high  character  which  the  state 
intends  shall  be  possessed  by  those  who  practice  as  attorneys 
in  the  courts. 

With  regard  to  the  part  of  the  case  relating  to  the  fraudu- 
lent means  by  which,  as  it  is  alleged,  he  gained  admission 
and  evaded  meeting  the  objections,  little  need  be  said  except 
to  state  some  additional  facts.  It  appears  that  he  did  not 
change  his  residence  to  Nevada,  but  went  into  that  state  solely 
for  the  purpose  of  there  obtaining  admission  to  practice  and 
securing  a  license  from  that  state.  Under  the  rules  of  the 
supreme  court  made  for  the  government  of  the  district  courts 
of  appeal,  persons  who  desire  admission  upon  examination 
must  apply  to  the  district  court  of  appeal  of  the  district  in 
which  they  reside.  Wells  resided,  and  apparently  still  re- 
sides, in  Orange  County,  which  is  within  the  second  district. 
The  court  of  that  district  had  made  a  rule  that  applications 
for  admission  upon  examination  should  be  filed  ten  days 
before  the  date  fixed  for  such  examination.  It  was  also  an 
established  practice  there  for  the  clerk  to  send  a  copy  of  the 
application  to  the  president  of  the  bar  association  of  the 
county  in  which  the  applicant  resided.  Upon  his  two  pre- 
vious applications  for  examination  in  that  court  this  course 
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had  been  followed  and,  as  above  stated,  upon  being  confronted 
with  the  objections  now  made,  he  had,  on  each  occasion,  with- 
drawn his  application.  It  is  alleged  that  he  realized  that 
he  would  be  unable  to  secure  admission  upon  examination, 
under  these  circumstances,  and  that  with  intent  to  evade  the 
requirements  above  mentioned,  to  conceal  the  existence  of 
the  objections  to  his  admission  and  then  by  indirection  obtain 
admission,  he  went  to  the  state  of  Nevada  and  secured  admis- 
sion there  in  October,  1915,  and  that  in  further  pursuit  of 
his  intent  to  evade  our  laws  and  regulations  he  did  not  apply 
to  the  second  district  court  of  appeal  for  admission  upon  his 
certificate  from  Nevada,  but  presented  the  same  and  asked 
for  admission  in  the  third  district  court  of  appeal,  where  the 
facts  were  unknown  to  the  court,  and  thereby  procured  the 
order  sought  to  be  vacated.  If  the  allegations  are  true  they 
tend  to  show  that  he  was  conscious  of  the  fact  that  he  could 
not  gain  admission  in  any  forum  where  he  would  be  met  by 
evidence  regarding  his  character,  and  that  to  avoid  this  neces- 
sity and  evade  the  efforts  of  the  bar  association  to  prevent  his 
admission  he  resorted  to  the  circuitous  method  above  detailed, 
took  advantage  of  the  lack  of  knowledge  by  the  justices  of 
the  third  district  concerning  his  case,  and  thus  procured  the 
order,  notwithstanding  his  unworthiness.  His  conduct  in  this 
respect  not  only  constituted  a  fraud  upon  the  court,  but  it 
affords  additional  proof  that  he  is  not  a  fit  person  for  admis- 
sion *to  the  bar.  The  courts  should  be  vigilant,  not  lax,  to 
investigate  such  charges  as  are  here  made  in  regard  to  the 
character  of  an  applicant  for  admission  to  the  bar. 

We  do  not  think  it  advisable  to  take  up  in  this  court  the 
investigation  of  these  charges.  It  is  proper  to  say  that  they 
are  now  mere  allegations  which  put  the  court  upon  inquiry 
as  to  the  truth  of  the  matter.  The  law  has  devolved  that  duty 
upon  the  district  court  of  appeal.  The  court  that  should  con- 
duct the  investigation  in  this  case,  both  as  to  the  alleged  fraud 
in  obtaining  the  order  and  as  to  the  good  moral  character 
of  the  applicant,  is  the  district  court  of  appeal  of  the  third 
district,  the  court  which,  it  is  alleged,  was  improperly  led 
to  make  the  order  sought  to  be  revoked. 

The  motion  to  strike  out  the  petition  is  denied  and  the  de- 
murrer to  the  petition  is  overruled. 
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It  is  ordered  that  the  matter  be  transferred  to  the  district 
court  of  appeal  of  the  third  district  for  further  proceedings 
in  accordance  with  this  opinion. 

Henshaw,  J.,  Lorigan,  J.,  Melvin,  J.,  Sloss,  J.,  and  Lawlor, 
J.,  concurred. 

ANGELLOTTI,  C.  J.,  Dissenting.— I  dissent. 

My  view  is  that  this  matter  is  not  one  as  to  which  this 
court  has  the  power  of  transfer  under  the  provisions  of  sec- 
tion 4  of  article  VI  of  the  constitution,  that  the  order  pur- 
porting to  transfer  the  same  to  this  court  after  decision  by 
the  district  court  of  appeal  of  the  third  appellate  district  is 
a  nullity,  and  that  we  have  no  jurisdiction  whatever  in  the 
matter.  It  may  properly  be  added  that  it  seems  to  me  that 
what  is  said  in  the  opinion  as  to  the  meaning  of  the  word 
"cause"  as  used  in  the  provision  quoted  in  the  opinion  is 
contrary  to  our  decision  in  Ex  parte  Zany,  164  Cal.  724,  [130 
Pac.  710],  wherein  it  was  held  after  most  careful  considera- 
tion, Mr.  Justice  Shaw  alone  dissenting,  that  no  such  power 
of  transfer  exists  as  to  a  habeas  corpus  proceeding.  The  opin- 
ion herein  recognizes  that  decision  as  settling  the  law  on  that 
question. 

Rehearing  denied. 


[L.  A.  No.  4100.    In  Bank.— March  2,  1917.] 

GEORGE  CHAFOR  et  al..  Respondents,  v.  CITY  OP  LONG 
BEACH   (a  Municipal  Corporation),  Appellant. 

Municipal  Corporations — ^Maintenancb  or  Auditorium — Propeietabt 
Capacity — Liability  for  Negugence. — A  municipal  corporation 
acts  in  its  private  and  proprietary,  as  distinguishefd  from  its  gov- 
ernmental, capacity,  in  constructing  and  maintaining  an  auditorium 
in  pursuance  of  the  permissive  authorization  given  by  the  act  of 
1903  (Stats.  1903,  p.  412),  and  is  liable  to  one  lawfully  on  such 
premises  for  personal  injuries  resulting  from  its  negligence  in  main- 
taining the  structure,  notwithstanding  it  derived  no  pecuniary  bene- 
fit from  the  use  being  made  of  the  building  at  the  time  of  the  injury. 

Id. — Absence  of  Pecuniary  Gain  from  Use  of  Building — Govirn- 
icsntal  Function. — The  fact  that  the  municipality  reaps  no  direct 
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pecunUrjr  return  from  the  use  of  the  building  for  a  particular  pur- 
pose, does  not  make  itis  act  in  so  using  it  the  performance  of  a  gov- 
ernmental function. 
L).— Building  Erected  on  Tide-land.— It  is  immaterial  to  the  liability 
of  the  city  that  the  building  was  constructed  in  part  upon  tide-lands 
belonging  to  the  state,  and  that  its  conetniction  and  maintenance  of 
the  building  under  such  circumstances  was  ultra  vires. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Haas  &  Dunnigan,  Byron  C.  Hanna,  Stephen  O.  Long, 
George  P.  Kapp,  Wilbur  F.  Downs,  and  George  L.  Hoodenpyl, 
for  Appellant. 

William  A.  Alderson,  for  Respondents* 

Harry  M.  Irwin,  Waldo  M.  York,  T.  E.  Gibbon,  Valentine 
&  Newby,  Kemp;  Mitchell  &  Silberberg,  Leo  V.  Youngworth, 
Harry  A.  HoUzer,  T.  A.  Williams,  Steely  &  Jeffers,  Amici 
Curiae,  on  behalf  of  Respondents  on  a  prior  petition  for  re- 
hearing. 

HENSHAW,  J.— This  action  was  brought  by  the  husband 
and  by  the  minor  son  of  Edith  Chafor  to  recover  damages 
for  the  death  of  Edith,  occasioned  by  the  negligence  of  the 
defendant  city.  Trial  was  had  before  a  jury,  resulting  in  a 
verdict  for  the  plaintiffs.  Judgment  followed  the  verdict, 
and  from  that  judgment  and  from  the  order  of  the  court  deny- 
ing defendant's  motion  for  a  new  trial  it  prosecutes  this 
appeal. 

Long  Beach  is  a  maritime  city.  Prior  to  the  accident  it 
had  constructed  and  was  maintaining  a  wharf  or  pier  extend- 
ing into  the  ocean.  The  superstructure  of  this  pier  was  sup- 
ported by  piles  driven  into  the  beach  and  ocean-bed.  Near 
the  outer  end  of  this  pier,  and  a  little  distance  from  it,  the 
city  had  built  and  was  also  maintaining  a  structure  known 
as  an  auditorium.  The  approach  to  the  auditorium  from  the 
pier,  a  distance  of  about  forty  feet,  was  by  means  of  a  plat- 
form. From  this  platform  doors  gave  entrance  on  to  the 
main  floor  of  the  auditorium.     The  24th  of  May,  1914,  was 
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the  birthday  of  Queen  Victoria.  Certain  of  the  inhabitants 
of  Long  Beach  and  of  adjacent  territory  proposed  to  assem- 
ble in  the  auditorium  for  the  purpose  of  celebrating  this 
"Empire  Day."  A  set  program  for  the  ceremonies  and  en- 
tertainment had  been  announced.  In  effect  such  part  of  the 
public  as  was  interested  in  the  event  was  invited  to  attend. 
Edith  Chafor  was  a  resident  of  the  city  of  Los  Angeles,  and 
went  to  Long  Beach  for  these  ceremonies.  They  were  inau- 
gurated by  a  street  parade  headed  by  the  municipal  band. 
This  parade  was  to  end  at  the  auditorium.  While  it  was  on 
the  march  people  assembled  on  the  platform,  seeking  admis- 
sion to  the  auditorium.  The  doors  were  closed,  so  that  a 
crowd  collected  on  this  platform.  It  gave  way  under  the 
weight  of  this  crowd,  and  carrying  with  it  a  part  of  the 
underpinning  and  superstructure  of  the  auditorium  building 
proper,  precipitated  some  two  hundred  of  the  assemblage  on 
to  the  beach  sands  twenty  or  more  feet  below.  Edith  Chafor 
was  one  of  these,  and  her  dead  body  was  removed  from  the 
wreckage. 

As  the  question  whether  or  not  the  city  of  Long  Beach, 
which  admittedly  had  built  and  was  maintaining  this  audi- 
torium and  its  approach,  was  doing  so  in  a  governmental 
capacity  is  the  principal  question  presented  on  this  appeal, 
it  becomes  pertinent  to  point  out  that  the  construction  and 
maintenance  of  this  auditorium,  which  was  essentially  a  hall 
for  public  assemblages  and  gatherings,  were  not  enjoined 
upon  the  municipality  by  positive  law.  Therefore  the  duty  of 
maintenance,  was  not  a  duty  imposed  by  law.  The  audi- 
torium was  constructed  under  the  permission  of  a  statute  of 
1903.  (Stats.  1903,  p.  412.)  This  statute  authorized  and 
permitted  a  municipality  to  issue  bonds  and  incur  indebt- 
edness for  the  purpose  of  constructing  and  maintaining  such 
"public  assembly  or  convention  hall."  It  provided  that  the 
legislative  body  of  the  city  "shall  have  power  to  appoint  such 
oflBcers  or  agents  and  to  make  and  enforce  such  rules  and 
regulations  as  may  be  necessary  for  the  management,  control, 
letting,  and  use  of  such  public  assembly  or  convention  halls." 
It  further  provided  that  "all  moneys  derived  from  the  use 
or  hire  of  such  assembly  or  convention  hall  shall  be  depos- 
ited in  the  treasury  of  the  municipality  to  the  credit  of  said 
public  hall  fund."  After  specifying  the  first  applications  to 
be  made  of  the  moneys  thus  received,  it  further  declares  that 
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"any  surplus  remaining  .  .  .  may  be  appropriated  and  used 
for  general  municipal  purposes.*'  It  is  not  in  controversy 
but  that  this  particular  assembly  hall  was  maintained  under 
the  provisions  of  this  act,  and  that  its  management  and  con- 
trol, also  under  the  provisions  of  the  act,  were  in  the  hands 
of  defendant's  board  of  public  works.  Control  of  the  actual 
letting  or  permission  to  use  the  hall  was  retained  by  the  city 
council. 

The  evidence  discloses  that  upon  the  day  in  question  the 
right  to  the  use  and  occupancy  of  the  hall  had  been  given  to 
an  organization  known  as  the  Sons  of  St.  Qeorge,  and  that 
the  auditorium  would  be  open  to  the  general  public  after  the 
Sons  of  St.  Qeorge,  with  the  paraders  and  their  friends,  had 
been  admitted.  The  parade  was  led  by  a  lieutenant  of  the 
city's  police,  with  a  number  of  the  police  force.  These  were 
followed  by  the  municipal  band.  The  mayor  of  the  city  and 
his  wife  were  in  the  first  automobile.  The  destination  of  all 
was  the  auditorium,  wliich,  under  these  circumstances,  the 
mayor  himself  had  entered  just  prior  to  the  disaster.  It 
cannot  be  said  then  that  Edith  Chafor  was  a  trespasser  at  the 
time  and  place  of  her  death.  She  was  at  least  a  licensee  by 
permission  or  invitation,  and  if  the  city  is  responsible  at  all 
it  is  responsible  for  the  exercise  of  ordinary  care  to  see  that 
such  a  licensee  is  not  injured.  {Schmidt  v.  Bauer,  80  Cal. 
565,  [5  L.  R.  A.  580,  22  Pac.  256] ;  Means  v.  Southern  Cali- 
fornia Ry,,  144  Cal.  473,  [1  Ann.  Cas.  206,  77  Pac.  1001] ; 
Hontz  V.  San  Pedro  etc,  R,  R.  Co.,  173  Cal.  750,  [161  Pac. 
971].)  With  the  ground  thus  cleared  of  these  minor  obstruc- 
tions we  can  approach  unhampered  the  consideration  of  the 
principal  proposition:  "Was  the  city  of  Long  Beach,  at  the 
time  and  on  the  occasion  of  this  accident,  managing  this 
assembly  hall  in  its  governmental  capacity  or  in  a  private  and 
proprietary  capacity! 

To  the  resolution  of  this  question  we  now  come,  prefacing 
the  consideration  by  the  statement,  which  will  hereinafter  be 
abundantly  established,  that  there  is  no  substantial  contro- 
versy over  the  governing  law.  With  the  decision  of  the  case 
of  Russell  V.  The  Men  of  Devon,  2  Term.  Rep.  667,  and  the 
cases  which  followed  it,  it  became  an  established  principle  of 
the  English  common  law  that  an  individual  could  not  sus- 
tain an  action  against  a  political  subdivision  for  negligence  in 
its  performance  of  any  governmental  function,  nor  of  any 
CLXXIV  o»i.- 
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public  function  expressly  ordained  and  commanded  by  law. 
The  reasonings  supporting  this  were  various.  At  times  it  was 
declared  that  it  was  better  for  the  individual  to  suffer  than 
for  the  public  to  be  inconvenienced,  and  that  this  principle 
was  stronger  than  that  other  and  conflicting  one  which  de- 
clared that  for  every  injury  the  law  gives  a  remedy.  The 
city  was  but  a  hand  of  the  sovereign  and  it  was  the  ''right 
divine  of  kings  to  govern  wrong."  Later  it  was  argued  that 
the  moneys  of  a  municipal  corporation  were  designed  to  be 
devoted  to  public  ends,  and  that  it  would  be  a  misapplication 
of  them  to  permit  any  part  of  them  to  be  used  in  the  liquida- 
tion  of  private  damages.  But  this  principle  of  decision,  while 
firmly  established  where  not  abrogated  by  statute,  failed  to 
commend  itself  alike  to  jurists  and  to  legislators,  and  it  was 
argued  that  as  neither  a  political  subdivision  nor  yet  the 
state  itself  could  injure  a  man's  property  without  compen- 
sation, it  seemed  somewhat  fallacious  and  absurd  to  say  that 
it  could  negligently  injure  him  or  destroy  his  life  without 
liability  to  compensation  for  its  wrongdoing.  It  was  a  dear 
instance,  so  it  was  argued,  of  making  the  rights  of  prop- 
erty higher  and  more  sacred  than  the  rights  of  man.  Thus 
it  came  about  that  courts  soon  made  a  discrimination  in  these 
cases  between  the  purely  governmental  or  ordained  functions 
of  the  municipality,  for  remissness  in  the  performance  of 
which  it  was  not  liable,  and  those  which,  though  undertaken 
and  performed  for  the  general  benefit  of  the  inhabitants  of 
the  municipality,  were  neither  ordained  nor  in  their  nature 
essentially  governmental.  And  recognizing,  as  has  been  said, 
the  inherent  injustice  of  the  established  rule,  the  disposition 
of  the  courts  on  the  one  hand  was  to  uphold  such  actions 
under  a  very  rigid  construction  of  the  phrase  ''governmental 
functions,''  while  upon  the  other  hand  the  legislatures  in 
many  states  by  positive  enactment  did  away  entirely  with 
the  distinction  and  made  municipal  corporations  liable  to  pre- 
cisely the  same  extent  for  the  same  acts  as  were  private  cor- 
porations. And  indeed  it  may  be  added  that,  even  without 
legislative  sanction,  in  at  least  one  instance  the  highest  court 
of  a  state  has  repudiated  as  unsound  the  distinction  between 
the  governmental  and  private  functions  of  a  municipal  cor- 
poration, and  has  declared  that  in  every  case  the  mode  and 
measure  of  the  liability  of  a  public  corporation  should  be 
that  prescribed  as  to  an  individual  or  a  private  corporation. 
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(Bowden  v.  Kamas  City,  69  Kan.  587,  [105  Am.  St.  Rep.  187, 
1  Ann.  Cas.  955,  66  L.  B.  A.  181,  77  Pac.  573].)  And  in 
this  state  it  is  not  without  interest  to  point  out  that  the  legis- 
lature has  in  terms  imposed  this  liability  upon  all  counties, 
cities,  and  cities  and  counties  by  a  statute  enacted  in  1911 
(Stats.  1911,  p.  1115),  though  by  reason  of  the  fact  that  the 
substance  of  this  enactment  was  neither  declared  nor  hinted 
at  in  its  title  it  is  undoubted  that  for  this  reason  the  act  is 
void.  {Brunson  v.  City  of  Santa  Monica,  27  Cal.  App.  89, 
[148  Pac.  950].) 

Again  it  is  important  to  note  that  the  true  test  does  not 
rest  upon  the  determination  as  to  whether  or  not  the  munici- 
pality is  reaping  a  monetary  gain.  A  very  large  class  of  cases 
arises  where  this  fact  is  established,  as  where  parts  of  public 
buildings,  such  as  a  city  hall,  are  leased  or  rented  to  private 
individuals,  when  it  is  uniformly  held  that  the  city  in  doing 
this  thing  is  acting  in  a  private  capacity.  But  while  it  is 
true  that  the  exaction  of  a  rent  or  the  making  of  a  private 
profit  is  a  very  potent  factor  in  determining  the  character  of 
the  act,  the  converse  is  not  true.  In  other  words,  the  act 
does  not  become  governmental  merely  by  virtue  of  the  fact 
that  the  city  from  the  performance  of  it  reaps  no  direct 
pecuniary  return.  It  may  be  and  is  equally  a  private,  pro- 
prietary act  if  no  financial  return  at  all  be  exacted,  or  if  the 
financial  return  which  is  exacted  does  not  amount  to  a  profit 
on  the  enterprise.  The  true  principle  has  too  often  been  con- 
founded with  the  mere  question  of  pecuniary  gain.  We  may 
be  excused,  therefore,  in  elucidating  this  fact  for  quoting  at 
some  length.  Thus  in  Dillon  on  Municipal  Corporations,  fifth 
edition,  section  109,  the  principle  is  thus  aptly  and  admirably 
stated : 

The  powers  of  a  municipal  corporation  are  .  .  .  denomi- 
nated ''governmental,  legislative  or  public;  the  other,  propri- 
etary or  private.  ...  On  distinction  of  these  powers  rests 
the  doctrine  of  the  common-law  liability  of  municipal  corpora- 
tions. In  its  governmental  or  public  character  the  corpora- 
tion is  made,  by  the  state,  one  of  its  instruments,  or  the  local 
depository  of  certain  limited  and  prescribed  political  powers, 
to  be  exercised  for  the  public  good  on  behalf  of  the  state  rather 
than  for  itself.  .  .  .  But  in  its  proprietary  or  private  char- 
acter, the  theory  is  that  the  powers  are  supposed  not  to  be 
conferred,  primarily  or  chiefly  from  considerations  connected 
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with  the  government  of  the  state  at  large,  but  for  private 
advantage  of  the  compact  community,  which  is  incorporated 
as  a  distinct  legal  personality,  or  corporate  individual;  and 
as  to  such  powers  and  to  property  acquired  thereunder,  and 
contract  made  with  reference  thereto,  the  corporation  is  to  be 
regarded  qu/x<id  hoc  as  a  private  corporation,  or  at  least  not 
public  in  the  sense  that  the  power  of  the  legislature  over  it 
or  the  rights  represented  by  it,  is  omnipotent." 

The  text  of  the  learned  author  will  be  found  supported 
by  every  well-considered  adjudication.  Noteworthy  amongst 
these  is  the  case  of  City  of  Oalvesion  v.  Posnaifiskyf  62  Tex. 
118,  [50  Am.  Rep.  517],  where  the  distinction  between  gov- 
ernmental and  proprie.tary  functions  is  elaborately  considered 
and  it  is  said : 

'*The  tendency  of  the  decisions  is  evidently  to  recognize  the 
liability  of  even  gw(wi-corporations  to  suit  not  expressly  given 
by  statute,  when  injury  results  from  the  negligence  of  officials 
or  agents  exercising  powers  purely  ministerial  in  reference 
to  matters  which  cannot  be  said  to  pertain  to  duties  purely 
public;  to  matters  which,  though  in  a  restricted  sense  are  pub- 
lic, yet  more  directly  affect  the  welfare  and  pecuniary  interest 
of  the  inhabitants  of  the  gt^o^i-corporation,  upon  whose  will 
rests  the  determination  whether  the  given  act  shall  be  per- 
formed and  how  it  shall  be  performed,  and  upon  whom  rests 
solely  the  expense  of  the  work  put  in  operation  by  themselves, 
through  which,  at  least  indirectly,  they  receive  benefit  in  which 
th*»  general  public,  if  at  all,  but  slightly  participates.  .  .  . 

''It  would  seem  that,  in  so  far  as  municipal  corporations  of 
any  class,  and  however  incorporated,  exercise  powers  con- 
ferred on  them  for  purposes  essentially  public — purposes  per- 
taining to  the  administratioh  of  general  laws  made  to  enforce 
the  general  policy  of  the  state — they  should  be  deemed  agen- 
cies of  the  state,  and  not  subject  to  be  sued  for  any  act  or 
omission  occurring  while  in  the  exercise  of  such  power,  unless, 
by  statute,  the  action  be  given;  that,  in  reference  to  such 
matters,  they  should  stand  as  does  sovereignty,  whose  agents 
they  are,  subject  to  be  sued  only  when  the  state,  by  statute, 
declares  they  may  be.  .  .  . 

'*In  so  far,  however,  as  they  exercise  powers  not  of  this 
character,  voluntarily  assumed — powers  intended  for  the  pri- 
vate advantage  and  benefit  of  the  locality  and  its  inhabitants 
— ^there  seems  to  be  no  sufficient  reason  why  they  should  be 
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relieved  from  that  liability  to  suit  and  measure  of  actual 
damage  to  which  an  individual  or  private  corporation  exer- 
cising the  same  powers  for  a  purpose  essentially  private  would 
be  liable." 

We  have  thus  been  at  pains  to  set  forth  the  principle  de- 
terminative of  the  question  as  to  whether  or  not  a  particular 
act  pertains  to  the  governmental  rather  than  to  the  propri- 
etary activities  of  a  city,  because  the  discussions  of  some 
courts,  notably  those  of  Massachusetts,  have  been  miscon- 
strued upon  the  element  of  pecuniary  gain.  Hill  v.  City  of 
Boston,  122  Mass.  344,  [23  Am.  Rep.  332],  illustrates  this. 
It  is  to  be  noted  that  the  court  is  there  dealing,  and  so  ex- 
presses itself,  with  the  "neglect  of  a  public  duty  imposed 
upon  it  [the  municipality]  by  law  for  the  benefit  of  the 
public  and  from  the  performance  of  which  the  corporation 
receives  no  profit  or  advantage."  The  particular  case  was  an 
action  of  tort  against  the  city  of  Boston  to  recover  damages 
for  injuries  received  by  a  child  while  attending  a  public 
school,  under  the  express  duty  imposed  by  general  law  to 
maintain  such  public  schools,  and  it  is  held  that  the  munici- 
pality is  not  liable.  The  supreme  court  of  Massachusetts  did 
not  in  any  way  broaden  the  definition  of  governmental  func- 
tions as  applied  to  municipal  acts.  It  did  not  rest  its 
decision,  as  well  it  might,  upon  the  proposition  that  the  main- 
tenance of  public  schools,  being  a  duty  enjoined  upon  the 
municipality,  partook  of  the  nature  of  a  governmental  func- 
tion. Nor  yet,  while  recognizing  and  declaring  that  it  was 
a  duty,  the  performance  of  which  was  enjoined  upon  the  city 
by  general  law,  did  it  exonerate  the  city  for  liability  on  this 
account,  but  held  and  declared  that  in  the  performance  of 
such  ordairued  duties  the  city  would  not  be  liable  when  the 
performance  of  the  duty  was  not  connected  with  any  pecuni- 
ary benefit  to  the  municipality,  thereby  plainly  implying  that 
even  though  the  duty  were  ordained  by  general  law,  if  it 
contemplated  any  pecuniary  benefit  to  the  municipality,  it 
would  stand  liable  as  would  a  private  individual.  To  illus- 
trate the  unwillingness  of  the  Massachusetts  courts  to  extend 
the  doctrine  of  municipal  immunity,  the  case  of  Dickinson  v. 
City  of  Boston,  188  Mass.  595,  [1  L.  R.  A.  (N.  S.)  664,  75 
N.  E.  68],  is  instructive.  The  city  of  Boston  was  by  law 
responsible  for  the  negligent  maintenance  of  its  public  streets. 
To  prevent  accidents  on  those  streets  it  was  not  required  by 
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law  to  light  them  at  night.  However,  by  a  permissive  stat- 
ute the  city  **was  authorized  but  not  required  to  maintain 
lamps  to  light  its  streets.''  It  maintained  such  lights  for 
the  general  benefit  of  the  inhabitants,  for  their  general  safety, 
and  specifically  to  lessen  the  danger  of  accidents  upon  the 
highways.  One  of  its  lamp-posts,  negligently  maintained,  fell 
and  injured  the  plaintiff.  In  his  action  brought  to  recover 
damages  these  matters  are  discussed,  and  it  was  urged, 
amongst  many  other  reasons,  that  the  city  was  not  liable  in 
that  it  was  reaping  no  pecuniary  benefit  from  the  mainte- 
nance of  the  lights,  but  that  the  benefit  was  a  general  public 
benefit  to  the  inhabitants.  The  supreme  court  of  Massa- 
chusetts made  answer:  "It  was  unnecessary  for  the  plaintiff 
to  show  that  any  direct  commercial  profit  had  been  derived. 
The  indirect  benefit  thus  conferred  supplied  a  sufficient  motive 
for  the  defendant's  action.  Having  voluntarily  taken  the 
enterprise  for  its  private  benefit,  and  not  acting  in  the  per- 
formance of  any  public  duty,  it  is  liable  for  negligence  in 
the  management  of  its  corporate  property  when  used  for  such 
purposes."  (Citing  numerous  cases.)  Still  further,  as  show- 
ing the  limits  within  which  the  courts  circumscribe  the  mean- 
ing of  the  phrase  ''governmental  function,"  may  be  cited 
Ehrgott  v.  Mayor  of  New  York,  96  N.  Y.  264,  [48  Am.  Rep. 
622],  where  it  is  held  that  it  is  settled  by  a  long  line  of  de- 
cisions that  municipal  corporations  proper,  having  the  powers 
conferred  upon  them  respecting  streets  within  their  limits, 
owe  to  the  public  the  duty  to  keep  them  in  a  safe  condition 
for  use  in  the  usual  mode  by  travelers,  and  are  liable  in  a 
civil  action  for  special  injury  resulting  from  neglect  to  per- 
form this  duty;  and  the  City  of  Kokomo  v.  Loy  (Ind.),  112 
N.  E.  994,  where  the  supreme  court  of  Indiana  applies  the 
same  doctrine  to  injuries  resulting  from  the  negligent  upkeep 
I  of  a  public  park  as  well  as  public  streets. 

That  the  distinction  between  governmental  and  private 
functions  has  been  adopted  as  the  principle  governing  the 
adjudications  in  this  state,  .our  decisions  leave  no  doubt. 
Thus  in  the  early  case  of  Touchard  v.  Touchard,  5  Cal.  306, 
307,  it  is  said:  ''A  corporation,  both  by  the  civil  and  common 
law,  is  a  person,  an  artificial  person,  and  although  a  municipal 
corporation  has  delegated  to  it  certain  powers  of  government, 
it  is  only  in  reference  to  those  delegated  powers  that  it  will 
be  regarded  as  a  government.    In  reference  to  all  other  of 


Digitized  by 


Google 


March,  1&17.]     Chapob  v.  City  op  Long  Beach.  487 

its  transactions,  such  as  aflfect  its  ownership  of  property  in 
buying,  selling,  or  granting,  and  in  reference  to  all  matters 
of  contract,  it  must  be  looked  upon  and  treated  as  a  private 
person."  In  Bloom  v.  San  Francisco,  64  Cal.  503,  [3  Pac. 
129],  in  the  conduct  of  the  municipal  hospital  the  city  and 
county  maintained  a  nuisance.  Action  was  brought  to  re- 
cover damages  occasioned  by  this  nuisance,  and  it  was  held 
that  '*the  city  and  county  of  San  Francisco  had  such  pro- 
prietorship of  the  city  and  county  hospital  as  rendered  it 
liable  for  damages  in  the  ease  presented."  In  South  Pasa^ 
dena  v.  Pasadena  Land  etc.  Co.,  152  Cal.  579,  [93  Pac.  490], 
it  is  declared  that  in  the  carrying  on  of  a  water  service  for 
the  benefit  of  South  Pasadena  the  city  of  Pasadena  will  not 
be  acting  in  its  political,  public,  or  governmental  capacity. 
And  in  Davoust  v.  City  of  Alameda,  149  Cal.  69,  [9  Ann. 
Cas.  847,  5  L.  R.  A.  (N.  S.)  536,  84  Pac.  760],  this  court, 
reviewing  our  cases,  and  drawing  the  indicated  distinction 
between  governmental  and  proprietary  functions,  held  that 
the  negligent  operation  of  an  electric-light  plant  by  the  city, 
which  light  plant  was  operated  for  the  twofold  purpose  of 
lighting  the  city  and  furnishing  electric  light  and  power  to 
its  inhabitants,  made  the  city  liable,  upon  the  ground  that  it 
was  not  exercising  any  governmental  power  or  function. 

Nor  is  it  difficult  to  set  forth  the  definition  of  governmental 
functions  as  applied  to  a  city.  Under  the  theory  of  the  com- 
mon law,  that  the  municipality  is  protected  from  liability 
only  while  exercising  the  delegated  functions  of  sovereignty, 
the  governmental  powers  of  a  city  are  those  pertaining  to  the 
making  and  enforcing  of  police  regulations,  to  prevent  crime, 
to  presei've  the  public  health,  to  prevent  fires,  the  caring  for 
the  poor,  and  the  education  of  the  young;  and  in  the  per- 
formance of  these  functions  all  buildings  and  instrumental- 
ities connected  therewith  come  under  the  application  of  the 
principle.     {City  of  Kokomo  v.  Loy  (Ind.),  112  N.  E.  994.) 

But  it  is  of  course  true  that  modern  cities  and  towns  enter 
upon  many  forms  of  activity,  operate  utilities  for  the  benefit 
of  the  inhabitants,  and  provide  many  means  for  the  easing 
or  improving  of  the  condition  of  the  people  that  were  never 
dreamed  of  at  common  law.  Nevertheless  the  uniform  hold- 
ing as  to  all  such  activities  on  principles  manifestly  just  to 
the  people  themselves  is  that  no  matter  how  beneficial  they 
may  be  in  a  general  sense  to  the  inhabitants  of  the  munici- 


Digitized  by 


Google 


488  Chapob  v.  City  op  Long  Beach.        [174  Cal. 

pality,  unless  they  are  governmental  in  their  essence,  the 
municipality's  conduct  in  managing  them  is  controlled  by 
the  same  rules  of  liability  that  apply  to  an  individual.  Thus, 
while  schoolhouses,  city  halls,  jails,  firehouses,  are  with  much 
uniformity  held  to  be  instrumentalities  for  governmental  pur- 
poses, no  such  rule  applies  to  other  buildinors  constructed  by 
a  municipality,  though  for  the  benefit,  convenience,  or  advan- 
tage of  its  people.  And  even  in  the  case  of  strictly  gov- 
ernmental buildings,  if  the  city  shall  let  a  portion  of  one  of 
them  to  a  private  tenant,  while  retaining  control  of  the  rest, 
that  tenant  is  entitled  to  his  recovery  for  the  city's  negligent 
maintenance  of  his  premises.  {Warden  v.  New  Bedford,  131 
Mass.  23,  [41  Am.  Rep.  185].) 

But  when  the  building  is  one  constructed  and  maintained 
not  for  governmental  purposes,  then  are  the  authorities  uni- 
form that  even  though  it  be  so  maintained  under  permission 
of  the  statute,  and  though  it  be  maintained  for  the  benefit  of 
the  inhabitants,  or  for  such  of  them  as  may  desire  to  use  it, 
the  municipality  acts  in  a  private,  proprietary  capacity  and 
is  liable  for  its  torts  as  would  be  a  private  individual.  The 
cases  so  holding  with  reference  to  municipal  water-plants  and 
their  structures,  and  gas-plants  and  their  structures,  are  so 
numeroifs  as  not  even  to  call  for  specific  citation.  The  same 
rule  is  universally  applied  to  market-houses  built  by  the 
municipality  and  maintained  for  the  convenience  of  the  peo- 
ple. (Barron  v.  Detroit,  94  Mich.  601,  [34  Am.  St.  Rep. 
366,  19  L.  R.  A.  452,  54  N.  W.  273] ;  Town  of  Suffolk  v. 
Parker,  79  Va.  660,  [52  Am.  Rep.  640] ;  Weymouth  v.  New 
Orleans,  40  La.  Ann.  344,  [4  South.  218] ;  Baltimore  v.  Bran- 
non,  14  Md.  227.)  As  instances  of  the  application  of  the 
same  rule  to  other  buildings  may  be  cited  Libhy  v.  Portland, 
.  105  Me.  370,  [18  Ann.  Cas.  547,  26  L.  R.  A.  (N.  S.)  141,  74 
j  Atl.  805]  ,  Henderson  v.  Kansas  City,  177  Mo.  477,  [76  S.  W. 
1045],  and  Cowley  v.  Borough  of  Sunderland,  6  Hurl.  &  N. 
233.  In  this  last  case  the  borough  of  Sunderland,  under  the 
'  permission  of  a  Victorian  statute,  maintained  baths  and  wash- 
I  houses  for  the  use  of  the  inhabitants.  The  argument  was 
'  there  made  that  the  woman,  injured  in  a  mangle,  which  it 
I  was  charged  was  negligently  constructed  and  maintained,  was 
';  a  mere  volunteer  and  licensee,  and  electing  to  use  the  machine 
I  could  not  recover.  But  answer  was  made  that  the  statute 
I    was  passed  for  the  benefit  of  the  poor  and  more  ignorant 
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classes  of  the  population.  The  corporation  chose  to  avail 
itself  of  its  powers  to  erect  these  washhouses,  and  in  the 
discharge  of  the  statutory  duty  thus  undertaken  it  was  bound 
to  exercise  ordinary  care  and  diligence. 

What,  then,  remains  to  be  said  concerning  the  building  here 
under  consideration  f  It  was  not  a  structure,  the  mainte- 
nance of  which  was  enjoined  by  law.  It  was  not  a  building 
used  for  any  of  the  governmental  functions  of  the  munici- 
pality. True,  it  was  maintained  for  the  benefit  of  the  munici- 
pality in  the  sense  that  it  afforded  the  populace  a  meeting 
place  for  many  forms  of  amusement  and  instruction.  But  in 
all  these  respects  it  differed  no  whit  from  any  other  audi- 
torium or  assembly  hall  built  and  maintained  by  private  cap- 
ital for  the  same  purposes.  The  city  had  full  charge  of  it, 
could  let  it  out,  or  refuse  to  let  it  out  at  its  pleasure.  The  act 
under  which  it  was  authorized,  though  not  compelled  to  build 
it,  contemplated  that  it  should  be  let  for  profit,  and  that 
the  proceeds  of  these  lettings  should  go  to  defray  the  ex- 
pense of  maintenance  and  the  cost  of  construction.  That  in 
any  individual  instance  the  city  allowed  it  to  be  used  without 
a  rental  charge,  no  more  affected  the  governing  principle  than 
it  would  be  affected  if  a  private  proprietor  did  the  same 
thing.  The  payment  of  rent,  much  or  little  or  none  at  all, 
did  not  transform  the  particular  use  of  this  assembly  hall, 
which  use  was  let  or  permitted  for  the  celebration  of  the 
birthday  of  a  foreign  potentate,  into  a  governmental  function 
of  the  city  of  Long  Beach.  Appellant  in  its  brief  declares 
the  proposition  to  be  "whether  the  law  authorizing  the  act 
was  such  as  authorized  a  proprietary  or  governmental  insti- 
tution and  in  this  respect  the  design  of  the  act  is  the  main 
thing  to  be  held  in  mind  and  not  the  result.''  Considering 
that  design,  and  therein  noting  that  the  act  provides  for  a 
rental  charge  for  the  use  of  the  assembly  hall,  and  contem- 
plates that  that  rental  charge  should  or  may  be  sufficient  to 
pay  for  the  operating  expenses,  to  provide  a  sinking  fund, 
and  even  to  contribute  to  the  general  funds  of  the  city,  can 
it  be  doubted  for  one  moment  that  in  the  view  of  the 
legislature  the  city  was  simply  empowered  to  enter  into  a 
proprietary  business  for  its  personal  advantage  and  financial 
gain?  Upon  the  other  hand,  that  the  city  of  Long  Beach 
maintained  this  assembly  hall  for  the  very  purposes  indi- 
cated by  the  legislative  permission  is  made  manifest  by  the 
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offered  official  resolution  of  the  city,  ''fixing  the  charges  for 
the  use  of  the  public  auditorium  in  the  city  of  Long  Beach.** 
In  this  resolution  we  find  that  conventions  or  mass  meetings 
not  for  the  purpose  of  financial  gain,  whether  the  assemblage 
be  of  the  residents  or  nonresidents  of  the  city  of  Long  Beach, 
may  have  the  use  of  the  auditorium  free.  If  financial  gain 
enter  into  the  purpose  of  the  convention  or  mass  meeting,  then 
the  charge  shall  be  from  twenty-five  to  one  hundred  dollars  per 
day.  When  used  by  nonresidents  of  the  city  of  Long  Beach  for 
purposes  of  entertainment  and  amusement  the  charge  is  $35 
a  day.  When  used  by  residents  of  the  city  of  Long  Beach 
for  like  purposes  of  amusement  the  charge  is  $15  a  day. 
When  used  by  nonresidents  of  the  city  of  Long  Beach  for 
purely  charitable  or  philanthropic  purposes,  if  "an  admission 
is  charged,  the  proceeds  to  be  used  outside  of  the  city  of 
Long  Beach,  the  charge  shall  be  $25  a  day.  If  only  a  col- 
lection is  taken,  the  charge  shall  be  $15."  Wherein  is  to 
be  drawn  the  slightest  distinction  between  the  use  and  opera- 
tion of  the  city  of  Long  Beach  of  this  hall  and  the  same  use 
and  occupation  if  it  were  owned  by  an  individual  and  let  for 
identical  purposes?  Nor  does  the  fact  that  in  an  individual 
instance  no  rental  charge  was  made  at  all  affect  the  prop- 
osition, nor  work  a  modification  of  the  governing  principle. 
A  private  individual  granting  the  use  of  his  hall  for  this 
occasion  without  rental  charge  would  not  be  exonerated.  The 
city  of  Long  Beach,  doing  precisely  the  same  thing,  stands  in 
precisely  the  same  legal  position.  Therefore  we  consider  the 
conclusion  absolutely  unescapable,  upon  principle  and  under 
the  authorities,  that  the  city  of  Long  Beach  was  acting  in  a 
private  and  proprietary  capacity  in  the  general  maintenance 
of  this  assembly  hall,  and  was  likewise  so  acting  upon  the 
specific  occasion  here  in  question  when  it  was  there  let  op 
its  use  permitted  for  the  celebration  of  ** Empire  Day." 

Neither  of  the  California  cases  relied  upon  by  appellant  is 
at  all  in  point.  In  Melvin  v.  State,  121  Cal.  16,  [53  Pac. 
416] ,  plaintiff  sought  to  recover  damages  from  the  state  for 
injuries  received  at  the  state  fair  at  Sacramento,  and  re- 
ceived a  verdict  which  was  set  aside  on  motion.  This  court 
held  that  the  state  was  not  liable  for  two  reasons :  First,  that 
it  had  distinctly  disclaimed  liability  for  the  acts  of  its  agents 
— the  state  board  of  agriculture — ^in  declaring  that  "in  no 
event  shall  the  state  be  liable  for  any  premium,  award  or 
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debt  created  by  said  board  of  agriculture,"  and  it  declared 
that  such  a  liability  for  injury  was  within  the  meaning  of 
this  language.  Second,  it  held  that  the  state  board  of  agri- 
culture was  a  mere  corporate  agency  of  the  state  for  public 
and  governmental  functions,  saying:  '*We  find  none  of  the 
elements  of  a  private  corporation  in  its  creation,  its  powers, 
or  the  mode  of  their  exercise.  Its  objects  are  public  and  edu- 
cational. ...  It  exists  for  the  sole  purpose  of  promoting  the 
public  interest  in  the  business  of  agriculture  and  kindred 
objects.  It  is  an  agency  of  the  government,  and  in  no  sense 
an  organization  for  pecuniary  profit  to  the  state."  Denning 
V.  State,  123  Cal.  316,  [55  Pac.  1000],  was  an  action  by  an 
employee  of  the  harbor  commission  to  recover  for  injuries 
received  while  in  the  employ  of  the  commission  as  a  night 
deckhand  on  a  tug  belonging  to  the  state.  This  case  is  dis- 
tinguished in  Davoust  v.  City  of  Alameda,  149  Cal.  69,  [9 
Ann.  Cas.  847,  5  L.  R.  A.  (N.  S.)  536,  84  Pac.  760],  and  in  the 
latter  case  it  is  pointed  out  **that  the  plaintiff  when  injured 
was  employed  in  a  distinct  branch  of  the  service,  viz.,  the 
protection  against  or  extinguishment  of  fires,  which,  even  in 
the  case  of  municipal  corporations,  is  uniformly  held  to  be 
the  exercise  of  a  purely  governmental  function." 

The  negligent  maintenance  of  the  structure  was  sufficiently 
established  by  the  evidence  to  justify  the  implied  finding  of 
the  jury. 

The  conclusion  already  expressed  concerning  the  general 
purpose  of  the  construction  of  this  auditorium,  and  the  spe- 
cific purpose  of  its  use  upon  the  day  in  question,  does  not  at 
all  depend  upon  the  evidence  which  was  introduced  to  the 
effect  that  the  city  did  not  charge  any  rental  upon  the  day 
in  question,  and  that  it  did  rent  portions  of  the  auditorium 
for  purposes  of  private  gain.  The  fact  that  no  rental  was 
charged  upon  this  particular  day  is  in  no  wise  determinative 
of  the  question,  and  the  evidence  of  the  rental  for  gain  of 
portions  of  the  structure  and  of  the  pier,  even  if  excluded, 
could  not  have  changed  the  inevitable  result. 

The  appellant  sought  to  introduce  evidence  to  prove  that 
the  building  was  constructed  in  part  upon  tide-lands  belong- 
ing to  the  state,  and  that  its  construction  and  maintenance 
of  the  building  under  these  circumstances  was  ultra  vires. 
We  can  perceive  no  possible  force  to  this  contention,  and 
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state  it  only  that  it  may  appear  that  it  has  not  been  over- 
looked. 

The  judfi:ment  and  order  appealed  from  are  therefore 
affirmed. 

Melvin,  J.,  Lorigan,  J.,  Sloss,  J.,  and  Lawlor,  J.,  concurred. 

SHAW,  J.,  Dissenting. — I  dissent  from  the  opinion  of  the 
majority  of  the  court.  On  the  main  question  of  the  liability 
of  municipalities  for  the  negligence  of  their  officers  whereby 
personal  injuries  are  caused,  I  am  satisfied  with  the  views 
expressed  by  Victor  E.  Shaw,  Justice  pro  tern,,  upon  the  de- 
cision of  the  case  at  the  former  hearing.  The  following  are 
the  parts  of  that  opinion  wherein  the  question  is  discussed : 

**  Conceding  negligence  on  the  part  of  the  officers  and  em- 
ployees of  the  city  by  reason  of  which  Edith  Chafor  was 
killed,  is  defendant  liable  in  damages  to  the  plaintiffs  for  such 
loss  as  they  may  have  sustained  by  reason  of  her  death? 
Municipal  corporations  in  the  performance  of  their  functions 
act  in  a  double  character.  (Dillon  on  Municipal  Corpora- 
tions, 5th  ed.,  sees.  38,  1303.)  In  the  one  they,  as  subordinate 
agencies  of  the  state,  are  intrusted  with  the  exercise  of  lim- 
ited governmental  powers  for  the  benefit  of  the  local  public, 
in  the  performance  of  which,  in  this  state  there  being  no 
statutory  provision,  they  are  not  liable  for  the  negligence  of 
their  officers,  agents,  and  servants  through  whom  they  act. 
(See  concurring  opinion  of  Justice  Shaw  in  the  case  of 
Dawust  V.  City  of  Alameda,  149  Cal.  69,  75,  [9  Ann.  Cas. 
847,  5  L.  R.  A.  (N.  S.)  536,  84  Pac.  760],  and  authorities 
there  cited.)  In  the  other,  they  may  exercise  powers  con- 
ferred, not  for  the  benefit  of  the  public,  but  for  their  own 
private  and  pecuniary  profit,  in  which  case  they  are,  in  exer- 
cising such  powers,  liable  for  damages  resulting  from  the 
negligence  of  their  officers,  agents  and  employees  to  the  same 
extent  and  governed  by  the  same  rules  as  are  applicable  to 
corporations  or  individuals  engaged  in  like  business.  (Do- 
voust  V.  City  of  Alameda,  supra;  Esberg  Cigar  Co.  v.  Port- 
land, 34  Or.  282,  [75  Am.  St.  Rep.  651,  43  L.  R.  A.  435,  55 
Pac.  961] ;  Western  8av.  Fund  Society  v.  Philadelphia,  31 
Pa.  St.  175,  183,  [72  Am.  Dec.  730].) 

**This  distinction  is  recognized  and  conceded  by  counsel  for 
respondents^  who  insists  that  the  construction,  maintenance. 
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and  use  of  this  assembly  hall  was  not  a  goyernmental  func- 
tion, but  that  it  was  maintained,  used,  and  operated  purely 
as  a  corporate  enterprise  from  which  the  city  in  its  private 
or  proprietary  character  received  revenue,  emolument,  and 
gain,  just  as  a  city  does  in  operating  a  lighting  or  water  plant 
by  means  whereof  the  city  distributes  to  its  citizens,  for  hire 
and  tolls,  electric  current  or  water.  If  respondents'  position 
be  sustained,  it  must  follow  that  the  city  should  be  held  liable 
to  plaintiffs  in  damages.  In  support  of  their  contention,  re- 
spondents insist,  first,  that  the  statute  heretofore  referred  to, 
pursuant  to  which  bonds  were  issued  for  the  construction  of 
the  hall,  fixes  the  character  thereof  as  private  and  pro- 
prietary; and,  second,  that  the  evidence  shows  that  the  as- 
sembly hall  was  erected  and  maintained  by  the  city  in  its 
proprietary  capacity,  and  from  the  letting  of  which  and 
exacting  rentals  for  the  use  thereof  it  derived  revenue,  gain, 
and  profit. 

*' Respondents'  proposition  that  the  character,  use,  and 
maintenance  of  the  assembly  hall  or  auditorium  is  conclu- 
sively fixed  as  proprietary,  as  distinguished  from  govern- 
mental, is  based  upon  section  8  of  the  legislative  act  referred 
to  (Stats.  1903,  p.  412),  pursuant  to  which,  as  stated,  bonds 
were  issued  and  from  the  proceeds  of  the  sale  of  which  the 
building  was  constructed.  This  section  provides :  'AH  moneys 
derived  from  the  use  or  hire  of  such  assembly  or  convention 
hall  shall  be  deposited  in  the  treasury  of  the  municipality  to 
the  credit  of  said  public  hall  fund,  and  shall  be  applied,  ex- 
clusively, to  the  following  purposes,  to  wit,  First — ^For  the 
necessary  expenses  of  conducting,  maintaining,  and  insuring 
such  hall,  and  of  making  all  improvements  and  repairs 
thereof.  Second — ^For  the  payment  of  installments  of  in- 
terest or  principal  becoming  due  on  said  bonds  until  the  whole 
of  said  bonded  indebtedness  shall  have  been  paid.  Third — 
Any  surplus  remaining  after  providing  for  the  purposes,  first 
and  second  above  specified,  may  be  appropriated  and  used  for 
general  municipal  purposes.'  At  the  time  in  question  the  city 
of  Long  Beach,  operating  under  a  freeholder's  charter,  had  a 
board  of  public  works,  which,  not  only  as  provided  in  section 
9  of  the  act,  but  in  the  charter  as  well,  committed  to  said 
board  the  control,  management,  letting,  and  use  of  such  hall. 
Save  as  to  these  provisions,  the  act  is  silent  as  to  the  capacity, 
whether  governmental  or  private,  in  which  the  city  should 
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construct  and  maintain  the  hall.  That  the  city  might  let  the 
hall  for  private  use,  exacting  a  rental  therefor,  admits  of  no 
question.  The  act  itself,  however,  does  not  restrict  nor  pur- 
port to  limit  the  power  of  the  city  to  such  use  of  the  hall.  On 
the  contrary,  as  declared  pursuant  to  section  2  thereof,  the 
public  interest  and  necessity  demanded  the  construction  of 
such  hall,  which,  as  we  construe  it,  was  intended  for  use  by 
the  city  in  a  dual  capacity;  that  is,  both  governmental  and 
private.  It  might  be  and,  as  shown  by  the  evidence,  was  used 
as  a  meeting  place  for  its  legislative  body ;  for  gatherings  to 
discuss  questions  of  public  interest ;  for  religious  and  political 
conventions;  for  recreation,  amusement,  or  educational  pur- 
poses, the  function  of  providing  a  place  for  such  meetings  be- 
ing purely  governmental  in  character  for  the  general  benefit 
of  the  public.  (Clarke  v.  Inhabitants  of  Brook  field,  81  Mo. 
503,  [51  Am.  Rep.  243].)  On  the  other  hand,  as  determined 
by  the  city,  it  might,  through  its  proper  officers,  let  all  or  any 
part  of  the  structure  for  private  uses,  exacting  rentals  there- 
for, in  which  case  the  revenue  derived  must  be  applied  as 
provided  by  section  8  of  the  act.  In  the  case  of  Davis  v. 
Rockport,  213  Mass.  279,  [43  L.  R.  A.  (N.  S.)  1139,  100  N.  E. 
612] ,  it  is  said :  'A  municipality  has  the  power  to  let  for  profit 
real  estate  held  for  public  purposes  and  not  needed  for  the 
present  for  such  a  purpose.  It  is  not  compelled  to  let  the 
property  lie  idle.  ...  It  either  could  allow  the  property  to 
remain  unused  or  it  could  let  the  same  or  a  part  thereof  for 
profit.  If  it  took  the  former  course,  it  was  answerable  only 
as  a  municipality  in  possession  of  property  intended  for  pub- 
lic use.  If  it  took  the  latter  course  then  it  became  answerable 
as  a  private  owner.'  Not  infrequently  cities,  anticipating 
future  needs,  acquire  property  for  a  public  use  and  until  de- 
voted to  such  purpose  let  the  same  for  private  use  for  hire. 
The  city  of  Los  Angeles  furnishes  an  illustration  of  the  prin- 
ciple here  stated.  It  holds  real  estate  purchased  for  public 
purposes  which,  not  presently  required  therefor,  it  lets  for 
private  uses.  In  Dillon  on  Municipal  Corporations,  fifth  edi- 
tion, section  1657,  it  is  said:  'It  has  been  held  that  the  main- 
tenance of  a  city  hall  for  the  use  of  the  city  officers  and 
employees  as  well  as  for  the  transaction  of  the  city's  business, 
is  the  exercise  of  a  governmental  function,  and  that  the  city 
cannot  impliedly  be  held  liable  for  negligence  on  the  part  of 
its  officers  and  agents  in  maintaining  and  repairing  the  oily 
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hall  or  in  controlling  and  managing  the  same.  But  the  lia- 
bility of  the  city  has  been  sustained  where  the  city  has  rented 
out  the  city  hall  building  or  some  considerable  part  thereof, 
and  the  person  injured  had  come  to  the  building  to  transact 
business  with  the  city's  tenants.'  (Little  v.  City  of  Holyoke, 
177  Mass.  114,  [52  L.  R.  A.  417,  58  N.  E.  170].)  The  prin- 
ciple is  further  illustrated  by  city  water  systems  which,  like 
this  hall,  serve  a  dual  purpose;  one  being  governmental  in 
supplying  water  through  hydrants  for  fire  protection,  and  the 
other  private  in  supplying  water  for  profit  for  the  use  of  its 
inhabitants.  If  an  individual  sustains  damage  by  reason  of 
the  negligence  of  the  city  in  the  operation  of  a  plant  for  sup- 
plying water  to  its  inhabitants,  it,  like  an  individual,  is  liable 
therefor.  (Denning  v.  Sta^e,  123  Cal.  316,  [55  Pac.  1000] ; 
Esberg  Cigar  Co,  v.  Portland,  34  Or.  282,  [75  Am.  St.  Rep. 
651,  43  L.  R.  A.  435,  55  Pac.  961}.)  On  the  other  hand,  if 
the  damage  results  from  the  operation  of  the  plant  in  the  ex- 
ercise of  the  power  of  the  city  in  affording  protection  from 
fire,  then  the  city  is  not  accountable  for  such  damages. 
(Judson  V.  Borough  of  Winsted,  80  Conn.  384,  [15  L.  R.  A. 
(N.  S.)  91,  68  Atl.  999] .)  Our  conclusion  is  that  the  act  was 
not  designed  as  requiring  the  hall  to  be  constructed  and  main* 
tained  by  the  city  in  its  private  corporate  character  for  emolu- 
ment and  gain,  but  that  it  was  intended  for  either  private  or 
governmental  use,  varying  from  time  to  time,  as  the  city, 
through  its  proper  officers,  might  determine. 

'*  Since  there  is  nothing  in  the  act  of  the  legislature  which 
fixed  the  capacity  in  which  the  city  held  and  conducted  the 
hall  or  restricted  the  purpose  for  which  it  should  be  used,  the 
question  becomes  one  of  fact  to  be  determined  from  the  evi- 
dence. 

*'This  brings  us  to  respondents'  second  proposition,  namely : 
that  defendant  at  all  times  conducted  and  operated  the  as- 
sembly hall,  not  in  the  exercise  of  a  governmental  function, 
but  in  the  capacity  of  a  private  corporation  and  proprietor 
thereof,  by  letting  the  same  for  private  uses  and  reserving 
rental  for  such  use.  It  does  not  appear  from  the  record  that 
the  board  of  public  works  which,  under  the  charter  and  act 
of  the  legislature,  had  control  of  the  letting  and  charge  of  the 
hall,  ever  at  any  time  authorized  the  use  of  it  for  holding  the 
exercises  on  what  was  termed  *  Empire  Day'  to  commemorate 
the  birthday  of  Queen  Victoria.    Indeed,  so  far  as  disclosed. 
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the  committee  of  persons  in  charge  of  the  celebration  assumed 
the  right  to  hold  the  exercises  there,  without  consulting  with 
defendant  or  any  of  its  officials.  Waiving  this  informality, 
however,  and  conceding  that  such  authority  and  right  were 
implied,  no  pretense  or  claim  is  made  that  the  hall  was  let  for 
hire,  or  thai  awy  rental  or  revenue  was  exacted  for  its  %ise  on 
said  occasion.  Indeed,  with  the  exception  of  one  occasion  in 
March,  1910,  when  the  assembly  hall  was  by  the  city  council, 
for  a  consideration  of  $25  paid  to  the  city  clerk,  let  for  the 
purposes  of  a  lecture  delivered  therein,  the  record  fails  to  dis- 
close that  the  assembly  hall  proper,  as  disconnected  from  two 
booths  or  rooms,  was  ever  at  any  time  let  for  hire  for  any 
private  purpose  whatsoever.  On  the  contrary,  during  the 
same  period  of  time,  it  appears  that  the  city,  at  large  expense 
for  services  of  janitors  and  other  necessary  charges  of  main- 
tenance, has  devoted  it  to  the  use  of  the  public,  wherein  to 
hold  political,  religious,  and  other  meetings,  concerts  by  the 
municipal  band,  school  commencements,  and,  indeed,  all  sorts 
of  meetings  of  a  public  nature  and  for  the  public  benefit,  for 
which  no  rental  or  charge  was  exacted.  Notwithstanding  such 
fact,  however,  the  trial  court,  upon  the  apparent  theory  that 
the  structure  wherein  the  hall  was  located,  together  with  the 
pier  and  wharf,  should  be  regarded  as  one  unit  and  the  whole 
thereof  be  deemed  a  *  public  assembly  convention  hall,'  per- 
mitted plaintiffs  to  introduce  evidence  showing  that  since 
1908  defendant  had  received  as  hire  for  the  two  booths,  one  in 
the  northwest  comer  and  one  in  the  northeast  comer  of  the 
building,  the  combined  area  of  which  was  1,582  square  feet 
as  compared  with  an  area  of  17,446  square  feet  in  the  hall 
proper,  the  sum  of  $1,461 ;  that  for  certain  booths  and  rooms 
erected  at  the  ocean-end  of  the  pier  extending  more  than  one 
thousand  feet  beyond  the  assembly  hall  building,  the  city  had 
received  several  thousand  dollars  revenue  for  rent  thereof, 
and  the  sum  of  two  thousand  dollars  for  a  franchise  or  permit 
issued  to  a  bathhouse  company  to  construct  and  maintain  a 
pipe-line  along  the  pier  by  means  whereof  to  obtain  water  for 
its  bathhouse,  besides  receipts  of  other  revenues  from  the  use 
of  the  pier  and  wharf.  In  admitting  such  evidence  the  trial 
court  committed  prejudicial  error.  In  our  opinion,  the  pier 
and  wharf  and  booths  at  the  end  thereof  were  no  part  of  the 
assembly  hall  building,  but  entirely  distinct  and  separate 
therefrom,  as  much  so,  indeed,  as  though  the  approach  or  way 


Digitized  by 


Google 


March,  1917.]     Chapoh  v.  City  op  Long  Beach.  497 

covering  the  intervening  space  between  the  pier  and  entrance 
to  the  hall  had  never  been  constructed.  Hence,  the  rental  re- 
ceived from  this  pier  and  wharf  could  not  be  deemed  revenue 
derived  from  the  letting  of  the  assembly  hall  for  hire. 

**We  perceive  no  reason  why  a  municipality  having  a  city 
hall  building  erected  solely  for  public  uses,  may  not  let  rooms 
therein  which  are  not  immediately  required  for  such  public 
use,  as  to  which  it  would  occupy  the  position  of  a  corporate 
proprietor  and  as  such,  like  a  private  owner,  be  liable  for  dam- 
ages sustained  by  reason  of  its  negligence  in  connection  there- 
with. 'When  a  city  or  town  does  not  devote  such  building 
[public  hall]  exclusively  to  municipal  uses,  but  lets  it  or  a 
part  of  it  for  its  own  advantage  and  emolument  by  receiving 
rents  or  otherwise,  it  is  liable  while  it  is  so  let  in  the  same 
manner  as  a  private  owner  would  be.'  (Warden  v.  City  of 
New  Bedford,  131  Mass.  23,  [41  Am.  Rep.  185] ;  Little  v.  City 
of  Holyoke,  177  Mass.  114,  [52  L.  R.  A.  417,  58  N.  E.  170] ; 
Chicago  v.  8elz  etc.  Co,,  202  111.  545,  [67  N.  E.  386]  ;  Davis 
V.  Rockport,  213  Mass.  279,  [43  L.  R.  A.  (N.  S.)  1139,  100 
N.  B.  612].)  This  being  true,  the  letting  for  hire  of  these 
two  small  booths,  disconnected  as  they  were  from  the  assembly 
hall,  as  to  which  defendant's  character  was  that  of  a  private 
owner,  did  not  fix  or  affect  its  character  or  function  in  the 
maintenance  of  the  assembly  hall.  They  were  no  part  of  the 
hall  and,  like  the  wharf,  the  rental  received  for  the  use  thereof 
was  not  for  the  letting  of  the  hall  for  hire.  Hence,  it  follows 
that  the  ruling  of  the  court  in  admitting  evidence  of  the  let- 
ting of  these  two  booths  was  likewise  erroneous. 

*'Not  only  was  there  no  evidence  of  the  letting  of  the  as- 
sembly hall  by  the  city  or  its  oflScers,  but  there  was  no  evi- 
dence, nor  is  there  any  claim  or  pretense,  that  any  rental  was 
exacted  or  paid  for  such  use  upon  the  occasion  of  the  accident 
wherein  Edith  Chafor  lost  her  life. 

"The  building  or  structure  abutted  a  street -on  the  easterly 
side  thereof  from  which  the  hall  could  be  reached  by  a  stair- 
way leading  to  the  entrance  of  the  building.  The  building 
was  a  two-story  structure,  the  lower  floor  being  uninclosed 
and  at  all  times  open  to  anyone  desiring  to  go  there.  The 
second  floor  upon  which  the  assembly  hall  was  located  was 
surrounded  by  an  open  and  covered  balcony  eleven  feet  wide, 
furnished  with  seats,  and  open  at  all  times  to  the  general 
public,  the  use  of  which  and  the  lower  floor  may  be  likened 
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to  the  use  of  a  public  city  park.  It  thus  appears  that  the 
building  was  not  only  designed  and  constructed  for  a  double 
use,  but  that  in  the  conduct  and  maintenance  thereof  the  city 
has  in  part  used  it  in  its  private  corporate  capacity  in  letting 
for  hire  the  two  small  booths  referred  to ;  that  it  has  used  a 
part  thereof,  to  wit,  the  balconies  and  lower  floor,  at  all  times 
in  its  governmental  capacity,  like  a  public  park,  and  that, 
with  the  exception  of  one  occasion,  in  March,  1910,  has  used 
the  assembly  hall  at  all  times  without  profit,  gain,  or  emolu- 
ment for  the  benefit  of  the  general  public. 

'*If  correct  in  our  conclusion  that  the  maintenance  and  use 
of  the  hall  was  not  impressed  with  an  exclusive  proprietary 
character,  but  that  the  character  of  the  use  on  the  occasion  in 
question  must  be  determined  from  evidence  showing  a  let- 
ting of  the  hall  for  private  use  for  hire,  as  to  which  the  record 
is  wholly  silent,  it  necessarily  follows  that  the  court  com- 
mitted highly  prejudicial  error  in,  of  its  own  motion,  instruct- 
ing the  jury  that  *the  construction,  erection,  and  maintenance 
of  the  auditorium  building  by  the  city  of  Long  Beach  was  an 
act  of  said  city  in  the  exercise  of  its  proprietary  or  private 
capacity,  and  the  measure  of  its  responsibility  or  liability  in 
relation  thereto  is  the  same  as  that  of  any  other  individual 
or  private  corporation  engaged  in  similar  conduct,  and  no 
more  or  no  less.'  " 

For  the  foregoing  reasons  I  am  of  the  opinion  that  the 
judgment  should  be  reversed. 

Angellotti,  C.  J.,  concurred. 

Behearing  denied. 


[8.  P.  No.  8189.    In  Bank.— March  5,  1917.] 

In  the  Matter  of  the  Estate  of  PAUL  SEILER,  Deceased. 

Appeal — Time  fob  Taking — Order  ADMimNa  Will  to  Probate — ^Nbw 
Trial  Pending. — The  provision  of  section  939  of  tbe  Code  of  Civil 
Procedure,  as  amended  in  1915,  providing  that  if  proceedings  on 
motion  for  a  new  trial  are  pending,  the  time  for  appeal  from  the 
judgment  shall  not  expire  until  thirty  days  after  entrj  in  the  trial 
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eourt  of  the  order  determining  the  motion  for  a  new  trial,  or  other 
termination  in  the  trial  court  of  the  proceedings  upon  such  motion, 
is  applicable  in  the  matter  of  an  appeal  from  an  order  admitting  a 
will  to  probate. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco,  ad- 
mitting a  will  to  probate.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  G.  Kazebeer,  and  J.  E.  Pemberton,  for  Appellant. 

Cullinan  &  Hickey,  Wilson  &  Haines,  and  Hugh  K.  Mc- 
Kevitt,  for  Respondents. 

THE  COURT. — This  is  a  motion  to  dismiss  an  appeal  from 
an  order  admitting  a  will  to  probate  on  the  ground  that  the 
appeal  was  not  taken  within  the  time  allowed  by  law.  It  was 
not  taken  within  sixty  days  after  the  date  of  the  entry  of  the 
order  (Code  Civ.  Proc,  sec.  1715),  but  it  was  taken  within 
thirty  days  after  a  motion  for  a  new  trial  duly  made  was 
determined.     (Code  Civ.  Proc,  sec.  939.) 

The  court  is  of  the  opinion  that  the  provision  of  section  939 
of  the  Code  of  Civil  Procedure,  as  amended  in  1915  (Stats. 
1915,  p.  205) ,  providing  that  if  proceedings  on  motion  for  a  new 
trial  are  pending,  the  time  for  appeal  from  the  judgment  shall 
not  expire  until  thirty  days  after  entry  in  the  trial  court  of 
the  order  determining  the  motion  for  a  new  trial,  or  other 
termination  in  the  trial  court  of  the  proceedings  upon  such 
motion,  is  applicable  in  the  matter  of  an  appeal  from  an  order 
admitting  a  will  to  probate,  and  for  that  reason  the  motion 
to  dismiss  the  appeal  is  denied. 
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[S.  P.  No.  7489.    In  Bank.— Marcb  6,  1917.] 

NORTH  PACIFIC  STEAMSHIP  COMPANY  (a  Corpora- 
tion),  Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION  OF  CALIFORNIA  et  al.,  Respondents. 

'Workmen's  Compensation  Act — Constitution auty — ^Death  Bene- 
fits— Injubies  to  Masinebs  on  Navigable  Watebs. — The  general 
Bcheme  of  the  Workmen's  Compensation  Act  is  constitutional,  the 
provisions  allowing  awards  for  death  benefits  are  valid,  and  the  act 
authorizes  awards  for  injuries  received  bj  mariners  on  navigable 
waters. 

Id. — Findings  of  Industbial  Accident  Commission— Wii-lful  Mis- 
conduct— Total  Absence  of  Evidence — Review  by  Supbemb 
CouBT. — The  finding  of  the  Industrial  Accident  Commission  that  the 
injury  to  an  employee  was  not  the  result  of  his  own  willful  miscon- 
duct is  subject  to  review  in  the  supreme  court  if  totally  unsupported 
by  the  evidence.  The  commission  is,  however,  the  body  charged 
with  the  determination  of  issues  of  fact,  and  its  findings  of  fact 
are  not  reviewable  where  they  find  support  under  any  rational  view 
of  the  evidence. 

Id.— Meaning  of  "Willful  Misconduct" — Negugence. — The  phrase 
"willful  misconduct,"  as  used  in  the  section  of  the  Workmen's  Com- 
pensation Act  exempting  an  employer  from  liability  where  the  Ia 
jury  was  caused  by  the  willful  misconduct  of  the  injured  em- 
ployee, means  something  more  than  negligence,  more,  even,  than 
gross  negligence. 

Id. — ^Stbanding  of  Steameb — Disobey ance  of  Captain's  Obdebt  to  Take 
TO  Boats. — Under  the  facts  in  this  case,  it  cannot  be  held,  as  mat- 
ter of  law,  that  the  second  officer  of  a  steamer  which  was  about  to 
strike  upon  the  rocks,  who  had  taken  his  place  in  one  of  the  small 
boats,  in  pursuance  of  the  captain's  order  so  to  do,  was  guilty  of 
willful  misconduct  in  leaving  the  boat  and  returning  to  the  steamer. 

L). — ^Lien  fob  Attobney's  Feb — Payment  Dibectly  to  Attobney. — The 
commission,  to  render  effective  the  lien  of  the  attorney's  fee  for 
legal  services  pertaining  to  a  claim  for  compensation,  as  authorized 
by  section  29(b)  of  the  Workmen's  Compensation  Act,  may  order 
the  amount  allowed  as  a  fee  to  be  paid  by  the  employer  directly  to 
the  attorney  of  the  applicant. 

APPLICATION  of  a  Writ  of  Certiorari  to  review  an  award 
of  the  Industrial  Accident  Commission  of  the  State  of  Cali- 
fornia. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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C.  H.  Sooy,  and  H.  W.  Olensor,  for  Petitioner. 
Christopher  M.  Bradley,  for  Bespondents. 
P.  B.  WaU,  for  Applicant. 

SLOSS,  J. — This  is  a  writ  of  certiorari  to  review  an  award 
of  the  Industrial  Accident  Commission,  allowing  compensa- 
tion to  the  widow  of  James  Bolger  for  injuries  causing  his 
death.  The  petitioner  for  the  writ  was  the  owner  of  the 
steamer  Eureka,  engaged  in  coastwise  trade  between  San 
Francisco  and  other  ports.  Bolger  was  the  second  oflScer  of 
the  Eureka.  On  January  8,  1915,  while  the  vessel  was  off 
Point  Bonita,  outside  the  harbor  of  San  Francisco,  her  engines 
stopped.  The  vessel  was  drifting  toward  the  rocks,  and  the 
captain  ordered  the  crew  to  take  to  the  boats.  All  hands,  with 
the  exception  of  Bolger,  made  their  way  safely  to  shore  in  two 
boats.  Bolger  was  on  the  vessel  when  she  began  to  break 
up  and  was  lost. 

Most  of  the  points  made  against  the  award  have  been  re- 
moved from  the  field  of  discussion  by  decisions  rendered  since 
the  present  proceeding  was  instituted.  It  must  now  be  taken 
as  settled  law  in  this  court  that  the  general  scheme  of  the 
Workmen's  Compensation  Act  (Stats.  1911,  p.  796)  is  consti- 
tutional, that  the  provisions  allowing  awards  for  death  bene- 
fits are  valid,  and  that  the  act  authorizes  awards  for  injuries 
received  by  mariners  on  navigable  waters.  (Western  Indem- 
mty  Co,  V.  Paishury,  170  Cal.  686,  [151  Pac.  398,  10  N.  C. 
C.  A.  1] ;  Western  Metal  Supply  Co.  v.  PiOshury,  172  Cal. 
407,  [Ann.  Cas.  1917E,  390,  156  Pac.  491] ;  North  Pacific 
Steamship  Co.  v.  Industrial  Accident  Commission,  ante,  p.  346, 
[163  Pac.  199].) 

The  petitioner  contends  that  the  commission  was  without 
jurisdiction  to  make  the  award,  for  the  reason  that  the  un- 
contradicted evidence  shows  that  Bolger 's  death  was  the  re- 
sult of  his  own  willful  misconduct.  Under  section  12(a), 
(3)  of  the  Workmen's  Compensation  Act,  [Stats.  1913,  p.  283], 
liability  exists  only  where  the  injury  is  not  **  caused  by  the 
intoxication  or  the  willful  misconduct  of  the  injured  em- 
ployee." The  commission  found  that  Bolger 's  injury  was  not 
so  caused.  But  its  finding  is  subject  to  review  here  if  totally 
unsupported  by  the  evidence.     {Or eat  Western  Power  Co.  v. 
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Paishury,  170  Cal.  180,  [9  N.  C.  C.  A.  466, 149  Pac.  35].)  The 
commission  is,  however,  the  body  charged  with  the  determina- 
tion of  issues  of  fact,  and  its  findings  of  fact  are  not  reviewable 
where  they  find  support  under  any  rational  view  of  the  evi- 
dence. 

The  words  "willful  misconduct,"  or  phrases  of  similar  im- 
port, are  found  in  many  workmen's  compensation  statutes. 
We  need  not  undertake  the  difficult,  perhaps  impossible,  task 
of  giving  an  accurate  and  comprehensive  definition  of  the 
term.  As  is  true,  generally,  of  inquiries  turning  upon  stand- 
ards of  human  conduct,  each  case  must  turn  upon  its  own 
peculiar  facts  and  circumstances.  {Or eat  Western  Power  Co. 
V.  PiUsbwry,  170  Cal.  180,  [149  Pac.  35,  9  N.  C.  C.  A.  466].) 
Certain  it  is,  however,  that  ** willful  misconduct''  means  some- 
thing more  than  negligence — more,  even,  than  gross  negli- 
gence. In  the  Great  Western  Power  Company  case  we  held 
that  a  workman  was  guilty  of  willful  misconduct  where  he 
had  deliberately  and  intentionally  violated  a  reasonable  rule 
established  for  the  very  purpose  of  protecting  men  in  his  oc- 
cupation from  the  danger  of  serious  injury. 

In  the  present  case,  it  is  claimed  that  Bolger  deliberately 
violated  a  proper  command  of  his  superior  officer,  the  captain, 
and  that  his  death  was  the  direct  result  of  this  disobedience. 
The  testimony  shows  that  when  the  engines  stopped,  and  the 
vessel  had  struck,  or  was  about  to  strike,  the  captain  ordered 
the  crew  to  take  to  the  boats.  Two  boats  were  available,  and 
were  launched,  one,  a  ** working  boat"  near  the  bow,  and  the 
other,  a  lifeboat  near  the  stern.  Bolger 's  station  was  at  the 
lifeboat.  Most  of  the  evidence  indicates  that  the  captain  and 
some  of  the  men  took  their  places  in  the  working  boat,  while 
Bolger  and  others  went  into  the  lifeboat.  There  is,  however, 
some  testimony  that  Bolger  was  with  the  captain  in  the  work- 
ing boat.  At  any  rate,  Bolger,  for  some  reason  which  is  not 
disclosed  by  the  evidence,  left  the  boat  in  which  he  was,  and 
went  back  to  the  steamer.  While  he  was  still  absent  from  his 
comrades,  the  lifeboat  was  cast  off,  and  when  Bolger  was  next 
seen,  he  was  on  the  Eureka,  appealing  to  the  men  in  the  boats 
to  save  him.  A  high  sea  was  running,  and  it  was  not  possible 
to  approach  near  enough  to  get  Bolger  off. 

The  willful  misconduct  asserted  is  the  failure  of  Bolger  to 
obey  the  captain's  order  to  take  to  the  boats.  Of  course,  he 
did,  in  the  first  instance,  heed  the  command  by  going  into  the 
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boat.  But  the  order  of  the  captain  may  fairly  be  interpreted 
as  an  order  to  abandon  the  vessel  once  for  all.  This  does  not, 
however,  answer  the  whole  question.  Did  the  evidence  com- 
pel an  inference  that  Bolger'js  act  in  returning  to  the  ship  was 
a  deliberate  and  intentional  defiance  of  his  superior's  com- 
mand, in  reckless  disregard  of  his  own  safety  t  The  situation 
was  obviously  one  of  great  peril,  and  any  competent  mariner 
must  have  realized  the  necessity  for  a  prompt  leaving  of  the 
vessel.  But  when  Bolger  returned  to  the  Eureka  the  lifeboat 
was  still  attached  to  the  main  vessel.  We  do  not  know  the 
purpose  of  his  return.  It  may,  conceivably,  have  been  a  legiti- 
mate purpose,  and  one  that  might  have  been  accomplished  in  a 
few  moments.  The  entire  episode,  from  the  order  to  lower 
the  boats  to  the  final  abandonment  of  the  ship,  occupied  but 
a  brief  time.  Bolger  may  well  have  thought  that  he  could  do 
what  he  set  out  to  do  on  the  vessel,  and  get  back  before  the 
occupants  of  the  boat  should  cast  off.  Some  allowance  may  be 
made  for  errors  of  judgment  in  times  of  sudden  emergency 
and  stress.  There  can  be  no  presumption  that  a  man  reck- 
lessly imperils  his  own  life.  In  view  of  all  the  facts,  we  think 
the  commission  took  no  unreasonable  view  of  the  evidence 
when  it  found  that  Bolger  was  not  guilty  of  willful  miscon- 
duct. His  actions  were  not  those  of  one  intending  to  refuse 
compliance  with  the  captain's  order  to  get  into  the  boat.  On 
the  contrary,  he  showed  his  purpose  of  doing  as  he  was  bid. 
He  was  remiss,  perhaps,  in  not  following  out  the  directed 
course  as  speedily  as  he  might  have  done,  but  it  cannot  be 
said  as  a  matter  of  law  that  his  brief  delay  amounted  to  will- 
ful misconduct.  This  view  of  the  commission's  conclusion  de- 
rives some  additional  support  from  the  testimony  of  one  wit- 
ness, who  stated  that  when  Bolger  left  the  boat  to  return  to 
the  ship,  the  captain  was  in  the  same  boat  and  made  no  objec- 
tion to  Bolger 's  return.  This  is  some  evidence  to  indicate, 
either  that  the  captain  did  not  regard  Bolger 's  return  as  a 
violation  of  his  orders,  or  that  Bolger  was  justified  in  think- 
ing that  the  captain  assented  to  his  conduct. 

A  further  point  is  made.  Section  29(b)  of  the  Workmen's 
Compensation  Act  authorizes  the  commission  to  *'fix  and  de- 
termine and  allow  as  a  lien  against  any  amount  to  be  paid  as 
compensation : 

**  (1)  A  reasonable  attorney's  fee  for  legal  services  pertain- 
ing to  any  claim  for  compensation.  •  •  .  "    The  findings  de- 
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clare  that  Joseph  A.  Brown,  attorney  at  law,  has  rendered 
legal  services  on  behalf  of  applicant  in  this  proceeding,  of  the 
reasonable  value  of  $25.  The  award  directs  the  steamship 
company  to  pay  to  the  widow  the.  sum  of  $3,750.30,  to  be  paid 
as  follows:  (l)To  Joseph  A.  Brown,  attorney  for  applicant, 
the  sum  of  $25  as  a  reasonable  attorney's  fee,  (2)  the  balance 
to  the  widow  in  specified  installments. 

It  is  claimed  that  the  act  does  not  authorize  the  allowance 
of  a  sum  of  money  to  be  paid  directly  to  the  attorney.  It  is 
diflScult  to  see  how  the  petitioner  is  injured  by  the  form  of  the 
order,  since  the  amount  of  the  attorney's  fee  is  deducted  from 
the  compensation  allowed  to  the  petitioner.  But  beyond  this, 
we  think  the  order  complies  with  the  intention  of  the  act.  It 
is  provided  that  the  commission  may  allow  the  attorney's  fee 
as  a  lien  against  the  amount  to  be  determined  as  compensation. 
The  petitioner  does  not  suggest  any  method  by  which  such  a 
**lien"  can  be  made  eflfective  otherwise  than  by  intercepting 
the  amount  before  it  passes  from  the  employer  to  the  applicant. 
The  method  adopted  by  the  commission  seems  to  be  the  only 
available  way  of  enforcing  the  lien. 

The  award  is  affirmed. 

Shaw,  J.,  Lorigan,  J.,  Melvin,  J.,  Henshaw,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 


[8.  P.  No.  701^.    Department  Two.— March  7,  1917.] 

JAMES  AINSA,  in  His  Own  Right  and  as  Trustee  for  Other 
Persons  Owning  Bonds  and  Having  Right  to  Recover  by 
Reason  of  Such  Ownership  and  With  Rights  to  Demand 
of  Defendant  Compensation  for  the  Deceits  and  Wrongs 
Done  by  and  Encouraged  by  the  Defendant,  Appellant, 
V.  MERCANTILE  TRUST  COMPANY  OF  SAN  FRAN- 
CISCO  (a  Corporation),  Respondent. 

Deed  or  Trust — Secubing  Bond  Issu>--Limitation8  on  LuBnjTT  of 
Trustee — Defects  m  Title  or  Mortgagor — ^Misrepresentations 
BT  Mortgagor — CEBTiriOATE  or  Trustee. — A  trustee  under  the 
ordinary  form  of  trust  deed  securing  a  bond  issue,  which  provided 
that  it  "should  not  be  liable  or  accountable  for  the  acts,  defaults, 
or  neglect  of  any  agent  to  he  appointed  in  good  faith  for  any  of 
the  purposes  expressed  in  the  mortgage,"  and  that  "no  other  liabil- 
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ity  or  responsibility  shall  under  any  circumstance  be  borne  by  or 
attach  to  it  than  for  the  exercise  of  reasonable  diligence  only  In  the 
performance  of  the  trust  when  action  on  its  part  for  that  purpose 
shall  become  necessary,  and  that  it  shall  not  be  required  to  take  any 
affirmative  action  on  behalf  of  the  holders  of  said  bonds  unless  in- 
demnified, nor  be  compelled  to  pay  any  taxes  which  may  be  as- 
sessed or  imposed  upon"  the  mortgaged  property,  unless  furnished 
with  the  money  to  make  the  payment,  and  that  "no  liability  ur 
accountability  shall  attach  to  it"  for  failure  to  foreclose  the  mort- 
gage, is  not  liable  for  losses  resulting  to  the  bondholders  from  mis- 
representations made  by  the  mortgagor  in  the  deed  of  trust  respect- 
ing the  ownership  of  the  mortgaged  property,  or  from  defects  in  the 
title  thereto  discovered  after  the  issuance  of  the  bonds,  merely  be- 
cause it  attached  its  certificate  to  each  of  the  bonds  guaranteeing 
that  the  attached  bond  was  one  of  a  particular  series  issued  by  the 
mortgagor  and  described  in  the  mortgage  therein  referred  to,  and 
that  the  bond  and  the  coupons  attached  thereto  were  genuine. 

Id. — ^LiABiLiTT  or  Tbustes — Ersobs  of  Judgment. — Ordinarily  trustees 
are  bound  to  a  fair  exercise  of  their  judgments  and  to  the  unselfish 
exercise  of  good  faith.  Very  supine  negligence  or  willful  default 
will  render  them  liable,  but  not  mere  errors  of  judgment. 

Id. — Obliqations  of  Tbustee  of  Expbxss  Tbust. — The  trustee  of  an 
express  trust  derives  his  power  from  the  instrument  creating  the 
trust,  and  the  same  document  furnishes  the  measure  of  his  obli- 
gations. 

Id. — Tbubtbk  not  an  Insubeb  of  Titlb— Investigation  of  Title — 
Curing  Defects. — ^Under  such  deed  of  trust  the  trustee  was  under 
no  extraordinary  duty,  and  was  not  an  insurer  of  the  title  of  the 
mortgagor  to  the  mortgaged  property,  nor  was  it  bound  to  know  the 
law  of  the  country  where  such  property  was  situated,  or  to  investi- 
gate the  title  in  the  light  of  such  law,  or  cure  subsequently  dis- 
covered defects  therein. 

Id. — Effect  of  Trustee's  Certificate. — The  certificate  of  the  trustee 
merely  guaranteed  the  bonds  and  coupons  as  the  issue  of  the  corpo- 
ration purporting  to  issue  them;  it  did  not  operate  as  a  guaranty 
of  the  legal  sufficiency  of  the  security. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    F.  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Ainsa,  in  pro.  per,,  J.  C.  B.  Hebbard,  Marcel  E.  Cerf , 
C.  H.  Sooy,  and  Monte  A.  Demham,  for  Appellant. 

Morrison,  Dunne  &  Brobeck,  and  E.  L.  Mc Williams,  for 
Respondent. 
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MELVIN,  J. — Plaintiflf  appeals  from  the  judgment  on  the 
judgment-roll  alone. 

James  Ainsa  sued  in  his  own  right  and  as  trustee  for  other 
persons  owning  bonds  issued  by  the  Mexican  Anthracite  Coal 
Mining  Company.  The  basis  of  plaintiff's  claim  is  an  alleged 
breach  of  trust  on  the  part  of  the  defendant,  a  trustee  under  a 
deed  of  trust  executed  by  the  Mexican  Anthracite  Coal  Min- 
ing Company  in  support  of  its  bonds.  The  face  value  of  the 
bonds  held  by  appellant  according  to  the  allegations  in  the 
complaint  was  seven  hundred  thousand  dollars,  and  judgment 
for  that  amount  with  interest  compounded  yearly  at  the  rate 
of  seven  per  cent  per  annum  from  the  first  day  of  January, 
1901,  was  demanded.  It  was  the  theory  of  the  plaintiff  that 
the  conduct  of  the  defendant  as  trustee,  and  as  a  corporation 
which  had  placed  its  certificate  on  the  bonds  of  the  said  Mining 
Company,  had  made  the  Mercantile  Trust  Company  of  San 
Francisco  responsible  for  and  liable  for  the  payment  of  the 
losses  of  the  bondholders  due  to  the  causes  which  will  be  more 
fully  discussed  in  this  opinion. 

The  superior  court  found  that  the  Mexican  Anthracite  Coal 
Mining  Company  (which  we  shall  call  the  ** Mexican  Com- 
pany") was  at  all  times  after  July  25,  1901,  a  corporation 
organized  under  the  laws  of  Arizona  and  doing  business  in 
the  state  of  Sonora,  Mexico;  that  the  defendant  was  at  all 
times  mentioned  in  the  complaint  a  Califomian  corporation 
doing  business  in  San  Francisco;  that  the  "Compania  Ex- 
plotadora  de  Carboniferos  en  Sonora''  (which  we  shall  for 
brevity  term  the  ** Sonora  Corporation"),  was  at  all  times 
indicated  in  the  amended  complaint  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Sonora,  Republic  of  Mexico ;  that  Ainsa  and  his  associates  were 
the  owners  and  holders  of  six  hundred  and  three  thousand  two 
hundred  dollars  of  the  bonds  of  the  Mexican  Company;  that 
on  July  2,  1901,  the  Sonora  Corporation  owned  and  possessed 
certain  coal  mains,  mines  or  zones,  named  in  the  amended 
complaint;  that  said  title  depended  upon  and  was  held  by 
virtue  of  a  concession  and  contract  with  the  state  of  Sonora 
(which  agreement  is  set  out  in  the  findings) ;  and  that  on  or 
about  July  2,  1901,  General  C.  P.  Eagan,  with  the  consent 
of  the  state  of  Sonora,  entered  into  a  contract  for  the  pur- 
chase of  the  said  coal  lands  from  the  Sonora  Corporation. 
With  reference  to  the  last-mentioned  transaction  the  court 
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found  "that  neither  the  contents  of  said  contract  and  deed 
nor  the  facts  set  forth  therein  were  known  to  the  defendant 
exoept  in  so  far  as  its  terms  and  conditions  were  set  forth 
in  the  deed  of  trust  hereinafter  mentioned  until  long  after  the 
execution  of  said  contract."  The  finding  contains  a  quotation 
of  the  contractual  portion  of  this  agreement  for  the  purchase 
of  the  said  coal  lands.  In  substance  it  provided  for  the  pay- 
ment by  General  Eagan  of  twenty-five  thousand  dollars  Ameri- 
can gold ;  that  the  Mexican  Company,  for  which  it  was  speci- 
fied he  was  making  the  purchase,  should  pay  seven  hundred 
thousand  dollars  in  bonds  on  January  1,  1902 ;  that  the  bonds 
should  be  guaranteed  by  a  first  mortgage  on  the  real  and  per- 
sonal property  of  Oeneral  Eagan  and  the  Mexican  Company ; 
that  the  bonds  should  be  issued  **with  all  the  requirements  and 
formalities  required  for  their  validity  by  the  laws  of  the  state 
of  Sonora  and  the  Federal  Government  of  the  United  States 
of  Mexico";  that  the  Mexican  Company,  or  on  its  default  Gen- 
eral Eagan  himself,  would  perform  all  the  obligations  con- 
tained in  the  concession  to  the  Sonora  Corporation ;  and  that 
upon  default  of  any  of  the  stipulated  payments,  Eagan  or 
the  Mexican  Company  would  forfeit  all  sums  previously  paid. 
On  its  part  the  Sonora  Corporation  guaranteed  the  validity 
of  its  contract  with  the  government  of  Sonora. 

There  were  also  findings  that  under  the  laws  of  Sonora  the 
contract  between  General  C.  P.  Eagan  and  the  Sonora  Cor- 
poration was  a  good,  valid,  and  absolute  conveyance  of  that 
corporation's  right,  title,  and  interest  in  and  to  the  coal  lands; 
that  the  seven  hundred  thousand  dollars  of  the  bonds  to  be  paid 
and  delivered  by  General  Eagan  to  the  Sonora  Corporation  in 
consideration  for  said  conveyance  was  the  amount  agreed  upon 
by  the  parties  to  the  contract  as  being  equivalent  to  the  indebt- 
edness of  the  Sonora  Corporation  to  its  creditors  and  those  hav- 
ing claims  upon  the  said  coal  lands  including  plaintiff,  James 
Ainsa,  and  those  represented  by  him ;  that  on  September  13, 
1901,  General  Eagan  deeded  said  coal  lands  to  the  Mexican 
Company,  but  that  his  wife  did  not  join  in  the  conveyance ; 
that  the  deed  was  not  stamped  nor  recorded  as  required  by 
Mexican  law;  but  that  these  defects  in  the  execution  and 
authentication  of  the  deed  were  not  known  to  defendant  when 
a  certain  deed  of  trust  was  executed  and  a  certificate  was  at- 
tached by  defendant  to  the  bonds  issued  by  the  Mexican  Com- 
pany.   Then  follow  findings  regarding  the  making,  execution, 
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and  delivery  to  the  defendant  by  the  Mexican  Company  on 
November  12,  1901,  of  a  trust  deed  in  and  to  the  coal  lands 
described  in  the  conveyance  by  the  Sonora  Corporation,  to 
General  Eagan  and  in  the  deed  by  him  to  the  Mexican  Com- 
pany; and  it  is  specifically  found  that  the  only  representa- 
tions ever  made  by  the  defendant  with  reference  to  said  coal 
lands  were  contained  in  this  trust  deed,  in  the  bonds  issued 
by  the  Mexican  Company  and  secured  by  said  trust  deed,  and 
in  the  coupons  attached  to  said  bonds.  The  deed  of  trust 
is  set  out  at  length  in  the  findings,  as  are  a  copy  of  one  of  the 
bonds  and  a  copy  of  the  trustee's  certificate.  This  certificate 
is  in  the  following  words  and  figures : 

"This  is  to  certify  that  the  within  bond  is  one  of  a  series 
of  nineteen  hundred  (1900)  bonds  issued  by  the  Mexican 
Anthracite  Coal  Mining  Company,  and  described  in  the  mort- 
gage therein  referred  to,  and  that  said  bond  and  the  coupons 
attached  thereto  are  genuine. 

**Mbbcantilb  Tbust  Company  of  San  Francisco, 

**  Trustee. 
*'By  Frbd'k  W.  Zeilb, 
''President." 

The  findings  recite  the  delivery  to  the  Sonora  Corporation 
and  to  the  plaintiff  and  other  creditors  of  seven  hundred 
thousand  dollars  in  bonds  in  accordance  with  the  agreement 
among  the  various  parties  to  the  transaction;  and  that  de- 
fendant's representations  were  made  with  the  purpose  of  in- 
ducing the  creditors  to  accept  the  bonds. 

In  the  thirteenth  paragraph  of  the  amended  complaint  it 
had  been  alleged  that  after  the  sale  of  the  bonds,  the  Mer- 
cantile Trust  Company  of  San  Francisco,  desiring  to  cheat 
the  purchasers  of  said  bonds,  united  with  the  Mexican  Com- 
pany and  abandoned  all  work  on  the  coal  mains,  mines,  and 
zones  and  destroyed  all  mortgaged  estate  of  every  kind ;  that 
defendant  refused  to  demand  of  said  mortgagor  other  estate 
in  lieu  of  that  destroyed  by  the  abandonment  of  all  work ;  that 
defendant  declined  to  provide  money  to  protect  the  mortgaged 
estate ;  that  it  also  refused  as  trustee  to  have  cured  the  defect 
in  title  arising  from  the  infirmities  in  the  deed  from  Eagan ; 
and  that  defendant  assented  to  the  abandonment  by  the  Mexi- 
can Company  of  work  on  the  coal  mains  and  zones.  The 
court  found  against  all  of  these  allegations  and  found  also 
that  no  demand  was  ever  made  upon  defendant  to  do  any  of 
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the  things  which  plaintiff  alleged  in  the  said  thirteenth  para- 
graph of  the  amended  complaint  that  defendant  refused  to 
do.  There  was  also  a  finding  negativing  an  allegation  that 
defendant  had  acted  in  collusion  with  its  legal  advisers  in 
purposely  having  the  bonds  so  drawn  as  to  be  of  no  value.  It 
was  also  found  by  the  court  that  the  Mexican  Company  aban- 
doned entirely  all  control  and  possession  of  the  coal  lands  in 
February,  1903,  and  that  said  lands,  according  to  the  contract 
between  the  Republic  of  Mexico  and  the  other  parties  thereto, 
reverted  to  said  Republic.  There  were  specific  findings  in 
which  certain  of  the  statutes  of  Mexico  were  fully  set  forth. 

Appellant's  principal  contentious  are  that  respondent,  as 
trustee  under  the  ordinary  form  of  trust  deed,  is  liable  for 
the  representations  made  by  the  mortgagor,  and  that  having 
attached  its  certificate  to  the  bonds  the  said  trustee  became 
liable  to  the  bondholders  for  the  defects  in  the  mortgagor's 
title  discovered  after  the  issuance  of  the  bonds. 

The  deed  of  trust  contained  a  representation  by  the  Mexi- 
can Company  that  it  was  the  owner  of  the  property  to  be 
mortgaged ;  that  the  payment  of  the  bonds  was  secured  by  a 
mortgage  on  the  coal  lands  described;  that  the  lands  were 
mortgaged  to  respondent  as  trustee;  and  that  said  trustee 
should  hold  the  property  to  secure  the  payment  of  the  bonds. 
These  representations  were  made  by  the  Mexican  Company 
and  not  by  the  respondent.  The  trustee's  certificate  hereto- 
fore quoted,  merely  guaranteed  that  the  attached  bond  was 
one  of  a  series  of  one  thousand  nine  hundred  ''described  in 
the  mortgage  therein  referred  to,"  and  that  the  bond  and 
coupons  were  genuine.  In  that  part  of  the  deed  whereby 
the  respondent  accepted  the  trust  on  behalf  of  the  holders  of 
the  bonds  it  was  expressly  provided  that  the  Mercantile 
Trust  Company  of  San  Francisco  should  not  be  liable  or  ac- 
countable for  the  acts,  defaults,  or  neglect  of  any  agent  to 
be  appointed  in  good  faith  for  any  of  the  purposes  expressed 
in  the  mortgage,  and  the  instrument  also  contained  the  fol- 
lowing language  referring  to  the  trustee:  ''That  no  other  lia- 
bility or  responsibility  shall  under  any  circumstances  be  borne 
by  or  attach  to  it  than  for  the  exercise  of  reasonable  diligence 
only  in  the  performance  of  the  trust  when  action  on  its  part 
for  that  purpose  shall  become  necessary,  and  that  it  shall  not 
be  required  to  take  any  afiirmative  action  on  behalf  of  the 
holders  of  said  bonds  unless  indemnified,  nor  be  compelled 
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to  pay  any  taxes  which  may  be  assessed  or  imposed  upon  any 
of  the  property  herein  described,  unless  the  moneys  necessary 
to  pay  such  taxes  shall  be  furnished  by  the  Mexican  Anthracite 
Coal  Mining  Company  or  the  holders  of  said  bonds,  and  fur- 
ther that  no  liability  or  accountability  shall  attach  to  it,  if 
it  shall  fail  to  proceed  to  foreclose  this  mortgage,  but  in  that 
case  a  new  trustee  shall  be  appointed  as  hereinabove  pro- 
vided/' 

It  is  very  evident  that  by  becoming  a  trustee  under  such 
a  deed,  and  by  issuing  such  a  certificate,  the  respondent  did 
not  assume  any  of  the  obligations  which  appellant  seeks  to 
place  upon  it.  Ordinarily  trustees  are  bound  to  a  fair  ex- 
ercise of  their  judgments  and  to  the  unselfish  exercise  of  good 
faith.  '*  Very  supine  negligence  or  willful  default  will  render 
them  liable,"  but  not  mere  errors  of  judgment.  {EUig  v. 
Naglee,  9  Cal.  683-695 ;  Estate  of  Cousins,  111  Cal.  441-449, 
[44  Pac.  182] ;  Esiate  of  Schandoney,  133  Cal.  387-393,  [65 
Pac.  877] .)  The  trustee  of  an  express  trust  derives  his  power 
from  the  instrument  creating  that  trust,  and  the  same  docu- 
ment furnishes  the  measure  of  his  obligations.  (Pomeroy's 
Equity  Jurisprudence,  3d  ed.,  sec.  1062;  39  Cyc.  290-294.) 
Applying  the  measure  of  these  rules  we  find  that  the  trustee 
was  under  no  extraordinary  duty.  It  was  not  an  insurer  of 
the  title  of  the  Mexican  Company  to  the  coal  lands,  nor  was 
it  bound  to  know  the  law  of  Mexico  and  to  investigate  the 
title  in  the  light  of  the  statutes  of  that  republic.  A  trustee 
under  a  deed  of  trust  does  not  assume  the  important  obligjsi- 
tions  which  are  in  some  instances  cast  upon  a  trustee  by  opera- 
tion of  law.  An  ordinary  trust  deed  is  little  more  than  a 
mortgage  with  power  to  convey.  (Sacramento  Bamk  v.  Al- 
com,  121  Cal.  379-383,  [53  Pac.  813] ;  Curtin  v.  Krohn,  4 
Cal.  App.  131-135,  [87  Pac.  343] ;  Hollywood  Lumber  Co.  v. 
Love,  155  Cal.  270-273,  [100  Pac.  698] ;  MacLeod  v.  Moran, 
153  Cal.  97-99,  [94  Pac.  604] ;  Tyler  v.  Currier,  147  Cal.  31- 
36,  [81  Pac.  319]  ;  Weber  v.  McCleverty,  149  Cal.  316-321, 
[86  Pac.  706].)  A  trustee  under  an  ordinary  deed  of  trust 
is  the  common  agent  of  both  parties  and  is  required  to  act 
impartially.  (Cook  on  Corporations,  7th  ed.,  p.  3050;  Jones 
on  Mortgages,  6th  ed.,  sec.  1771.)  Some  authorities  hold  that 
he  is  not  a  trustee  at  all  in  a  technical  sense.  (28  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  765.) 
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Appellant  cites  authorities  to  the  effect  that  a  trustee  owes 
a  duty  to  the  bondholder  of  preservation  and  protection  of 
the  security.  This  is  undoubtedly  true  if  the  means  of  de- 
fense are  known  to  the  trustee  or  may  with  diligence  be  dis- 
covered. {Cuthbert  v.  Chauvet,  136  N.  T.  326-332,  [18 
L.  R.  A.  745,  32  N.  E.  1088].)  But  in  the  present  case  the 
court  found  that  the  trustee  was  not  cognizant  of  the  infirmi- 
ties in  the  conveyance  from  General  Eagan,  and  there  is 
nothing  in  the  terms  of  the  trust  itself  which  imposes  upon 
the  trustee  the  duty  of  correcting  defects  of  this  sort.  Ob- 
viously the  defendant  could  not  compel  the  Mexican  Company 
to  perform  the  stipulated  work  on  the  coal  lands,  and  it  is 
equally  clear  that  if  the  title  of  the  latter  corporation  to  the 
land  was  void  by  reason  of  the  defects  in  the  conveyance 
from  General  Eagan,  the  doing  of  such  work  would  not  have 
operated  as  a  protection  to  the  security.  We  may  therefore 
dismiss  from  consideration  the  asserted  neglect  of  the  trus- 
tee in  failing  to  compel  performance  of  mining  operations 
on  the  property  in  Mexico,  and  determine  whether  or  not 
respondent  was  bound  to  know  the  law  of  Mexico  and  to  pro- 
tect the  bondholders  by  having  the  title  of  the  Mexican  Com- 
pany made  perfect.  Even  if  we  assume  that  in  the  ultimate 
execution  of  its  duties  the  trustee  might  have  been  compelled 
to  have  resort  to  the  laws  of  Mexico,  this  assumption  does  not 
charge  it  with  knowledge  of  the  Mexican  law  relating  to  con- 
veyances. In  the  mortgage  or  deed  of  trust,  the  Mexican 
Company,  and  not  the  trustee,  stated  that  the  former  was 
owner  of  the  ** eleven  carboniferous  zones";  that  the  Mexican 
Company  was  about  to  issue  bonds ;  and  that  said  bonds  should 
be  secured  by  a  first  mortgage  on  the  Mexican  Company's 
property.  After  these  representations  were  made  by  the 
Mexican  Company,  then  the  trustee  consented  to  act  but  pro- 
tected itself  by  certain  conditions  expressed  in  the  instrument, 
among  which  was  a  provision  that  no  liability  should  attach 
to  the  said  Mercantile  Trust  Company  of  San  Francisco 
except  **for  the  exercise  of  reasonable  diligence  only  in  per- 
formance of  the  trust  when  action  on  its  part  for  that  pur- 
pose" should  become  necessary.  It  is  evident  that  respondent 
thus  expressly  protected  itself  from  liability  for  the  repre- 
sentations of  the  mortgagor. 

Examining  the  certificate  to  the  bonds  we  find  that  it  merely 
certifies  that  each  bond  to  which  it  is  attached  is  one  of  a 
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series  of  one  thousand  nine  hundred  bonds  and  that  the 
coupons  are  "genuine."  The  word  ** certify"  is  well  under- 
stood. It  means  "to  testify  in  writing;  to  give  a  certificate; 
or  to  make  a  declaration  about  a  writing."  (New  Standard 
Dictionary.)  The  word  "genuine"  means  "not  spurious, 
counterfeit,  or  false."  (Webster's  Dictionary.)  As  was  said 
in  Moore  v.  Copp,  119  Cal.  432,  [51  Pac.  630] :  "By  genuine- 
ness is  meant  nothing  more  than  that  it  is  not  spurious,  coun- 
terfeit, or  of  different  import  on  its  face  from  the  one  exe- 
cuted, but  is  the  identical  instrument  executed  by  the  party." 
The  certificate  merely  guaranteed  the  bonds  and  coupons  as 
the  issue  of  the  corporation  purporting  to  execute  them.  To 
hold  that  the  word  "genuine"  involved  the  legal  sufiiciency 
of  the  security  would  be  to  stretch  the  definition  of  the  word 
beyond  the  limits  of  any  interpretation  of  its  meaning  here- 
tofore given.  The  purpose  of  the  certification  was  not  to 
insure  the  sufficiency  of  the  security.  It  was  to  prevent  an 
overissue.  (Patterson  v.  Guardian  Trust  Co.y  67  Misc.  Rep. 
614,  [122  N.  Y.  Supp.  773].)  The  rule  on  this  subject  is 
well  stated  by  Mr.  Jones  as  follows : 

"The  limited  and  guarded  terms  of  a  trustee's  certificate 
cannot  be  lawfully  held  to  embrace  a  representation  or  guar- 
anty of  the  truthfulness  of  the  description  of  the  obligation 
as  made  by  the  obligor.  Trustees  act  for  a  comparatively 
trifling  consideration,  limiting  their  liability  to  their  own  acts 
of  negligence  and  misconduct,  and  it  would  be  unfair  to  put 
so  serious  a  burden  as  a  guaranty  upon  them.  So  far  as  ap- 
pears, there  is  not  a  single  adjudication  extending  their 
liability  to  even  an  implied  guaranty  of  the  securities  whose 
mere  identity  they  have  authenticated."  (Jones  on  Corpo- 
rate Bonds  and  Mortgages,  3d  ed.,  sec.  287a.)  This  declara- 
tion of  the  law  is  supported  by  Tschetinian  v.  City  Trust  Co,, 
186  N.  T.  432,  [79  N.  E.  401],  Bauemschmidt  v.  Maryland 
Trust  Co.,  89  Md.  507,  [43  Atl.  790],  and  Davidge  v.  Guard- 
ian  Trust  Co.,  203  N.  T.  331,  [96  N.  E.  751]. 

Appellant  contends  that  the  provision  in  the  deed  of  trust 
purporting  to  limit  respondent's  liability  is  ineffectual  and 
void.  In  support  of  this  contention  MuUen  v.  Eastern  Trust 
and  Banking  Co.,  108  Me.  498,  [81  Atl.  948],  is  cited,  but  the 
citation  does  not  sustain  the  position  which  appellant  takes. 
That  was  a  case  in  which  a  false  certificate  was  made  to  sup- 
port an  overissue  of  bonds.    The  trustee  sought  to  avoid  lia- 
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bility  under  th^  language  of  the  trust  deed  exempting  it  from 
responsibility  for  the  acts  or  omissions  of  its  agents.  The 
supreme  court  of  Maine  held  that  this  provision  was  not  in- 
tended to  refer  to  the  act  of  the  trustee  in  authenticating  the 
bonds,  but  to  its  duties,  powers,  and  immunities  after  it 
should  have  taken  possession  of  the  trust  property.  That 
case  is  in  harmony  with  the  other  authorities  cited  above  be- 
cause, in  the  opinion,  the  purpose  of  a  certificate  on  a  bond 
is  declared  to  be  "to  guarantee  not  the  value  or  sufficiency 
of  the  property  behind  the  bond,  but  the  validity  of  the  bond 
itself  as  a  legal  instrument  and  the  fact  that  it  is  secured  by 
a  trust  mortgage.*' 

No  other  alleged  errors  merit  analysis. 

It  follows  from  the  foregoing  discussion  that  no  material 
error  was  committed  by  the  superior  court.  The  judgment  is 
affirmed. 

Henshaw,  'J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  3816.    Department  Two. — ^March  7,  1917.J 

J.  H.  SMITH,  Appellant,  v.  C.  M.  JONES  et  al..  Defendants; 
FRANK  F.  FISHER,  Respondent. 

DErAULT  Judgment— False  Retubn  op  Personal  Service— Setting 
Aside  Judgment  on  Motion. — Although  it  appears  from  the  rec- 
ord of  a  judgment  entered  upon  a  default  that  service  was  made 
upon  a  defendant,  and,  hence,  a  judgment  against  him  is  valid  upon 
its  face,  such  a  judgment  may  be  set  aside  on  motion  either  under 
section  473  of  the  Code  of  Civil  Procedure  on  any  of  the  grounds 
therein  specified,  or  independent  of  that  section,  where  the  motion 
is  made  upon  the  ground  that  its  entry  was  based  solely  on  a  false 
return  of  personal  service  upon  the  defendant. 

Id. — Motion  to  Set  Aside  must  be  Made  in  Beasonablb  Time. — ^In 
order  to  invoke  the  power  of  the  court  to  set  a  judgment  aside  on 
the  ground  that  it  was  entered  against  a  party  defendant  without 
service  of  process  on  him  at  all,  the  motion  must  be  made  within 
a  reasonable  time,  or  the  right  to  make  it  is  lost,  and  the  part^  is 
remitted  to  an  action  in  equity  to  have  the  judgment  declared  void. 
OLXXIV  OiO.— «• 
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Id. — Reasonableness  of  Time  Determined  bt  Period  Fixed  by  Sec- 
tion 473,  Code  op  Civil  Procedure — Equitabub  Beliep. — ^In  do- 
termining  whether  a  motion  to  set  aside  such  a  judgment  is  pre- 
sented within  a  reasonable  time,  the  period  fixed  in  section  473  of 
the  Code  of  Civil  Procedure  within  which  motions  under  it  may  be 
made  is  the  standard  or  criterion  of  reasonableness.  A  motion  made 
more  than  a  year  after  the  entry  of  judgment  is  too  late,  and  be- 
yond the  power  of  the  court  to  grant.  Under  such  circumstances, 
the  defendant  must  seek  whatever  relief  he  is  entitled  to  through 
an  independent  action  in  equity  to  set  aside  the  judgment  for  want 
of  jurisdiction  in  the  court  to  pronounce  it. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  setting  aside  a  default  and  judgment.  Paul 
J.  MeCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  S.  McKelvey,  for  Appellant. 

Conner,  Heath  &  Maxwell,  for  Respondent. 

LORIGAN,  J. — ^Plaintiff  sued  to  quiet  his  alleged  title  to 
a  tract  of  land  in  Los  Angeles  County,  and  among  a  largo 
number  of  other  defendants  was  the  respondent  Frank  P. 
Fisher.  Summons  was  issued  in  the  action  running  to  said 
Fisher  among  the  rest,  and  one  George  S.  King  subsequently 
filed  an  aflBdavit  that  he  had  personally  served  said  Prank 
F.  Fisher,  with  a  copy  of  the  summons  and  complaint  in  the 
action  in  Los  Angeles  County  on  April  9,  1912.  The  default 
of  said  Fisher  was  thereafter  taken  and  on  May  11,  1912,  a 
judgment  was  entered  against  him  in  favor  of  the  plaintiflf 
quieting  the  title  of  the  latter  to  the  land  described  in  the 
complaint.  On  September  5,  1913,  said  Fisher,  through  his 
attorneys  and  upon  notice  given  to  plaintiff,  moved  the  trial 
court  in  which  said  judgment  had  been  entered  to  set  aside 
the  default  and  vacate  the  judgment  on  the  ground  that  said 
Fisher  had  never  been  served  in  said  action.  In  support 
of  the  motion  an  affidavit  of  Fisher  made  in  the  state  of 
Illinois  was  filed.  In  this  he  swore,  among  other  things,  that 
he  had  not  been  served  with  summons  in  said  action  at  any 
time,  or  at  all,  in  Los  Angeles,  or  elsewhere ;  that  he  was  not 
in  the  county  of  Los  Angeles,  or  in  the  state  of  California 
during  the  year  1912,  and  that  he  had  no  knowledge  of  the 
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pendency  of  the  action  until  about  a  year  after  the  rendition 
of  the  judgment  against  him.  The  motion  was  heard  on  this 
affidavit  and  the  judgment-roll  in  the  case,  nothing  further 
being  presented,  and  the  court  thereafter  made  an  order  set- 
ting aside  the  default  and  the  judgment.    Plaintiff  appeals. 

The  only  question  on  this  appeal  is  as  to  the  power  of  the 
trial  court  to  make  the  order  involved  here.  Appellant  in- 
sists that  it  had  no  such  power  on  account  of  the  lapse  of  time 
intervening  between  the  entry  of  the  judgment  and  the  motion 
to  set  it  aside.  It  will  be  observed  that  the  motion  was  made 
more  than  a  year  after  the  entry  of  the  judgment.  It  is  not 
contended,  as  of  course  it  could  not  be,  that  the  judgment 
entered  in  this  action  against  defendant  was  invalid  upon  its 
face.  What  is  claimed  is  that  though  not  so  appearing  on  its 
face  it  was  in  fact  void  because  the  affidavit  of  service  by 
King  was  false ;  that  no  summons  had  ever  been  served  upon 
respondent,  and,  hence,  the  court  was  without  jurisdiction 
to  pronounce  judgment  against  him.  Undoubtedly,  though 
it  appear  from  the  record  of  a  judgment  entered  upon  a  de- 
fault that  service  was  made  upon  a  defendant,  and,  hence, 
a  judgment  against  him  is  valid  upon  its  face,  it  is  well  set- 
tled that  such  a  judgment  may  be  set  aside  on  motion  either 
under  section  473  of  the  Code  of  Civil  Procedure  on  any  of  the 
grounds  therein  specified;  or  independent  of  that  section 
where,  as  here,  the  motion  is  made  upon  the  ground  that  its 
entry  was  based  solely  on  a  false  return  of  personal  service 
upon  the  defendant.  But  in  order  to  invoke  the  power  of 
the  court  to  set  a  judgment  aside  on  the  ground  that  it  was 
entered  against  a  party  defendant  without  service  of  pro- 
cess on  him  at  all,  the  motion  must  be  made  within  a  reason- 
able time,  or  the  right  to  make  it  is  lost,  and  the  party  is  re- 
mitted to  an  action  in  equity  to  have  the  judgment  declared 
void.  While  in  this  discussion  we  have  referred  to  section 
473  of  the  Code  of  Civil  Procedure,  we  have,  however,  only 
done  so  as  bearing  on  the  further  consideration  of  the  ques- 
tion whether  the  motion  of  defendant  was  made  within  a 
reasonable  time,  because  this  application  to  set  aside  the 
judgment  is  not  made  under  said  section  473.  That  section 
provides  for  relief  upon  motion  when  the  judgment  is  taken 
against  a  party  through  *' mistake,  inadvertence,  surprise 
or  excusable  neglect.''  Not  having  been  served  with  process, 
and,  hence,  having  no  knowledge  that  he  was  required  to  ap- 
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pear,  the  failure  of  respondent  to  do  so  cannot  be  said  to 
arise  from  any  mistake,  inadvertence,  surprise,  or  neglect  on 
his  part.  If  respondent,  as  defendant  in  the  action,  had  not 
been  served  with  summons,  he  had  an  absolute  right  on  motion, 
if  timely  made,  to  have  the  judgment  set  aside  independent 
of  section  473,  or  any  other  statute,  as  violative  of  the  funda- 
mental principle  that  one  may  not  be  deprived  of  his  property 
without  due  process  of  law.  The  only  condition  to  his  right 
to  invoke  this  aid  of  the  court  by  a  motion  in  the  action  it- 
self is  that  his  motion  be  made  within  a  reasonable  time. 

Was  the  motion  here  made  within  that  timet  Under  the 
plain  rule  of  the  authorities  in  this  state,  it  was  not.  As 
we  have  stated,  the  motion  was  not  made  until  more  than 
a  year  after  the  entry  of  the  judgment.  Section  473  of  the 
Code  of  Civil  Procedure,  heretofore  referred  to,  provides  that 
motions  made  under  its  provisions  to  set  aside  a  judgment 
shall  be  made  within  six  months  after  it  is  taken,  save  when 
the  motion  is  on  the  ground  that  from  any  cause  the  defendant 
.  has  not  been  personally  served  with  summons,  when  one  year 
is  allowed  within  which  to  make  it.  Whether  the  latter  pro- 
vision would  apply  in  a  case  like  this  {Baker  v.  O'Riordan,  65 
Cal.  368,  [4  Pac.  232] ;  Young  v.  Fink,  11&  Cal.  107,  [50  Pac. 
1060] )  is  not  material  here  because  this  motion  was  not  made 
within  a  year  after  the  rendition  of  the  judgment.  Now, 
while,  as  we  have  said,  this  motion  is  not  made  under  said 
section  473,  it  has,  nevertheless,  been  the  long-settled  rule  in 
this  state  that  in  determining  whether  a  motion  to  set  aside  a 
judgment,  decree,  or  order  made  independent  of  said  section, 
is  presented  within  a  reasonable  time,  the  period  fixed  in  said 
section  within  which  motions  under  it  may  be  made  is  the 
standard  or  criterion  in  all  cases.  And,  so,  as  to  motions 
such  as  the  one  here  made  based  on  the  ground  that  no  ser- 
vice of  process  was  made  on  the  defendant,  it  is  expressly 
held  that  in  no  case  can  the  time  of  making  them  be  extended 
beyond  the  time  limit  specified  in  section  473  for  making 
similar  motions  under  that  section.  (Estate  of  Eikerenkotter, 
126  Cal.  54,  [58  Pac.  370] ;  Norton  v.  Atchison,  T,  &  8.  F.  B. 
Co,,  97  Cal.  388,  [33  Am.  St.  Rep.  198,  30  Pac.  585,  32  Pac. 
452] ;  People  v.  Temple,  103  Cal.  447,  [37  Pac.  414] ;  People  v. 
Dodge,  104  Cal.  487,  [38  Pac.  203] ;  Young  v.  Fink,  119  Cal. 
107,  [50  Pac.  1060]  ;  Canadian  etc.  Trust  Co,  v.  Clarita  etc. 
Inv.  Co.,  140  Cal.  672,  [74  Pac.  301].)     Hence,  as  this  mo- 
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tion  was  made  more  than  a  year  after  the  entry  of  judgment 
it  was  under  these  authorities  made  too  late. 

It  is  contended,  however,  by  respondent  that  if  by  analogy 
the  limitation  of  time  specified  in  said  section  473  be  applied, 
yet  the  order  made  here  may  be  sustained  on  another  prin- 
ciple of  law  which  he  invokes.  This  is  that  when  on  a  motion 
of  this  character  an  affidavit  is  filed  showing  that  no  service 
at  all  was  made  on  a  moving  defendant,  and  no  evidence  is 
produced  countervailing  this  showing,  and  no  objection  or  ex- 
ception is  taken  to  the  introduction  of  such  testimony,  the 
fact  is  then  established  without  controversy  and  a  simple 
question  of  law  is  thus  presented,  and  such  condition  of  undis- 
puted facts  establishes  a  judgment  just  as  void  as  if  its  in- 
validity appears  on  the  face  of  the  judgment,  and  like  such 
a  judgment  may  be  set  aside  at  any  time  when  the  uncon- 
troverted  fact  of  the  failure  to  serve  process  shows  that  the 
court  was  without  jurisdiction  to  pronounce  the  judgment, 
citing  HOI  v.  City  Cab  etc.  Co,,  79  Cal.  188,  [21  Pac.  728]  ; 
People  V.  Harrison,  107  Cal.  541,  [40  Pac.  956],  But  our 
examination  of  those  cases  shows  a  different  condition  from 
that  presented  here.  Here  the  claim  of  respondent  that  no 
personal  service  was  made  on  him  does  not  stand  uncontro- 
verted.  It  appears  from  the  judgment-roll  by  the  affidavit 
of  King  that  defendant  was  personally  served  with  procesi 
in  the  action  and  the  judgment  so  recites.  It  thus  affirma- 
tively appears  from  the  judgment  that  the  defendant  was 
served.  This  fact  he  denies  by  his  affidavit  filed  on  the  mo- 
tion. But,  certainly,  there  is  thus  presented  a  controverted 
fact  of  service  and  not  an  uncontradicted  proof  of  nonserviee 
as  claimed  by  respondent.  Nor,  is  there  anything  to  show 
that  the  hearing  was  without  objection  or  exception  on  the 
part  of  plaintiff.  It  was  not  necessary  for  him  to  file  any 
written  objection  or  exception  to  the  proceeding.  It  is  shown 
in  the  record  that  he  appeared  to  the  motion  at  the  hearing, 
and  in  due  course  prepared  a  bill  of  exceptions  upon  which 
he  presents  the  ruling  of  the  court  here.  He  does  not  appear 
to  have  admitted  anything,  or  to  have  waived  any  legal  rights 
to  attack  the  order  made. 

Under  the  views  expressed,  the  motion  of  respondent  to  set 
aside  the  judgment  was  made  too  late,  and  for  that  reason 
the  court  had  no  power  to  make  the  order.  Under  such  cir- 
cumstances the  respondent  is  required  to  seek  whatever  relief 
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he  is  entitled  to  through  an  independent  action  in  eqnity  to  set 
aside  the  judgment  for  want  of  jurisdiction  in  the  court  to 
pronounce  it.  {Brackett  v.  Banegas,  116  Cal.  278,  [58  Am. 
St.  Rep.  164,  48  Pac.  90] ;  Parsons  v.  Weis,  144  Cal.  410,  [77 
Pac.  1007].) 
The  order  appealed  from  is  reversed. 

Melvin,  J.,  and  Henshaw,  J.,  concurred. 


[L.  A.  No.  »818.    Department  Two.— Marcli  7,  1917.] 

J.  H.  SMITH,  Appellant,  v.  CHARLES  BRATMAN  et  aL, 
Defendants;  FRANK  F.  FISHER  et  al.,  Respondents. 

Defaui/t  Judgment — False  Betusn  of  Personal  Service — Time  tor 
Making  Motion  to  Set  Aside  Judgment. — A  motion  to  set  aside 
a  default  judgment  not  void  upon  its  face,  on  the  ground  that  it 
was  based  on  a  false  showing  of  personal  service  of  process,  must 
be  made  within  a  reasonable  time  after  its  rendition.  What  is  a 
reasonable  time  within  which  to  make  such  a  motion  is  the  same 
time  that  is  allowed  for  motions  which  are  permitted  under  section 
473  of  the  Code  of  Civil  Procedure.  A  motion  made  within  six 
months  after  the  entry  of  the  judgment  is  in  time. 

[d. — Judgment  Should  be  Annulled  Without  Imposition  of  Terms. 
Such  a  motion  is  not  made  under  section  473  of  the  Code  of  Civil 
Procedure,  and  if  made  in  time,  and  the  defendant's  showing  of 
nonservice  of  process  on  him  is  sufficient,  he  has  an  absolute  right 
to  have  the  judgment  annulled  without  the  imposition  of  anj  terms 
or  conditions  whatever. 

APPEAL .  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  setting  aside  a  default  and  judgment.  Paul 
J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  S.  McKelvey,  for  Appellant 

Conner,  Heath  &  Maxwell,  for  Respondents. 

LORIGAN,  J. — The  actual  parties  in  this  appeal  are  the 
same  as  in  the  case  of  Smith  v.  Jones,  ante,  p.  513,  [163  Pae. 
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890],  and  a  similar  question  is  presented  for  consideration 
though  under  different  circumstances. 

Plaintiff  brought  suit  against  a  large  number  of  defendants 
to  quiet  his  alleged  title  to  several  tracts  of  land  in  Las 
Angeles  County,  had  summons  issued  therein,  and  thereafter 
an  affidavit  of  one  V.  Mayer  was  filed  in  the  action  in  which 
she  swore  that  she  had  personally  served  Frank  F.  Fisher,  one 
of  the  defendants  in  the  action,  with  a  summons  and  copy 
of  the  complaint  therein  in  Los  Angeles  County  on  March 
21,  1913.  Subsequently,  an  affidavit  of  service  by  him  of  said 
process  on  another  of  the  defendants  in  the  action — ^Mrs. 
Robert  Bowen — ^in  the  county  of  Los  Angeles  on  March  25, 
1913,  was  made  by  one  George  B.  King,  and  filed.  There- 
after, the  defaults  of  these  two  defendants  were  entered  and 
on  May  9,  1913,  a  decree  quieting  the  title  of  plaintiff  to  the 
property  against  both  said  defendants  was  entered.  On  Sep- 
tember 15,  1913,  on  notice  to  the  plaintiff,  said  defendants — 
Fisher  and  Mrs.  Bowen — made  a  motion  in  the  action  in 
which  the  decree  was  entered  to  have  it  vacated  and  set  aside 
on  the  ground  that  the  affidavits  of  service  upon  them  of  sum- 
mons and  complaint  in  the  action  were  false ;  that  no  service 
whatever  had  been  made  upon  them;  that,  hence,  the  court 
had  not  acquired  jurisdiction  to  pronounce  a  decree  against 
them,  and  that  the  decree  attempted  to  be  pronounced  was 
therefore  void.  In  support  of  their  motion  said  defendants 
each  filed  a  separate  affidavit.  Mrs.  Robert  Bowen  swore  in 
her  affidavit,  made  July  15,  1913,  that  she  was  the  owner  in 
fee  of  land  described  in  the  complaint  and  that  she  was  a 
resident  of  Mesa,  Maricopa  County,  Arizona,  and  that  she 
had  not  been  in  Los  Angeles  County  for  four  and  a  half  years 
last  past;  that  she  had  never  been  served  with  summons  in 
said  action  in  Los  Angeles  County,  or  anywhere  else,  and  had 
no  knowledge  of  the  pendency  of  any  such  action  until  after 
the  entry  of  the  decree  therein.  Frank  F.  Fisher,  in  his  affi- 
davit, swore  that  for  a  number  of  years  past  he  had  been  the 
owner  of  other  property  described  in  the  complaint;  that  he 
had  not  been  served  on  March  21,  1913,  or  at  any  other  time, 
personally,  or  at  all,  in  Los  Angeles  County,  or  elsewhere, 
with  summons  in  said  action;  that  he  was  not  in  the  county 
of  Los  Angeles  during  the  year  1913,  but  that  during  all  of 
said  year  was  without  the  state  of  California;  that  he  knew 
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nothing  of  the  pendency  of  said  action  until  after  the  rendi- 
tion of  the  decree  therein. 

The  court  granted  the  motion  and  set  aside  the  decree  aa  to 
both  defendants.     Plaintiff  appeals. 

As  far  as  this  appeal  affected  the  respondent  Mrs.  Bowen 
we  shall  have  no  occasion  to  consider  it,  because  pursuant  to 
stipulation  between  her  and  the  plaintiff,  the  appeal  as  to  her 
was  dismissed  by  order  of  this  court.  We  shall  therefore  con- 
sider  the  order  appealed  from  only  as  it  affected  the  decree 
entered  against  the  respondent  Fisher. 

It  is  not  claimed  by  appellant  but  that  the  showing  upon 
which  the  court  made  the  order  setting  aside  the  decree  was 
sufficient  to  warrant  it  in  doing  so.  This  being  true,  we  per- 
ceive no  legal  ground  which  can  be  urged  against  the  validity 
of  that  order.  While  it  is  well  settled  that  a  judgment  which 
is  not  void  upon  its  face  (and  the  decree  here  was  of  that 
character)  may  not  be  set  aside  on  motion  unless  made  within 
a  reasonable  time,  it  is  equally  well  settled  that  when  the 
application  to  vacate  and  set  aside  a  judgment  is  made  within 
a  reasonable  time  after  its  rendition,  and  is  based  upon  a  suffi- 
cient showing,  it  is  within  the  power  of  the  court,  and  it  is 
its  duty,  to  set  it  aside.  What  is  a  reasonable  time  within 
which  to  make  such  a  motion  has  been  clearly  laid  down  in 
this  state  as  being  the  same  time  that  is  allowed  for  motions 
which  are  permitted  to  be  made  under  section  473  of  the 
Code  of  Civil  Procedure.  While  the  motion  here  was  not 
made  under  that  section,  but  independent  of  it,  as  is  pointed 
out  in  Waller  v.  Weston,  125  Cal.  201,  [57  Pac.  892],  which 
involved  a  similar  motion,  nevertheless,  it  is  held  that  motions 
to  set  aside  orders,  decrees,  or  judgments  which  are  not  void 
upon  their  face,  whether  made  under  said  section  473  of  the 
Code  of  Civil  Procedure,  or  not,  must  be  made  within  six 
months,  as  provided  in  that  section,  after  the  entry  of  such 
order,  judgment  or  decree.  {Estate  of  Eikerenkotter,  126 
Cal.  54,  [58  Pac.  370].  See,  also,  Norton  v.  Atchison,  T.  A 
S.  F.  n,  Co.,  97  Cal.  388,  [33  Am.  St.  Rep.  198,  30  Pac.  585, 
32  Pac.  452]';  People  v.  Temple,  103  Cal.  447,  [37  Pac.  414] ; 
Canadian  etc.  Trust  Co.  v.  Clarita  etc.  Inv.  Co.,  140  Cal.  672, 
[74  Pac.  301].)  It  will  be  observed  that  the  motion  in  this 
case  was  made  within  six  months  after  the  entry  of  the  de- 
cree. It  was,  hence,  made  within  time  and  a  sufficient  show- 
ing in  the  judgment  of  the  trial  court  having  been  made  to 
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warrant  it,  t&e  order  setting  aside  the  decree  must  be  sus- 
tained. {Waller  v.  Weston,  supra,)  It  is  insisted  by  appel- 
lant that  the  order  is  erroneous  because  the  court  should  in 
granting  the  motion  have  imposed  terms  upon  the  respondent 
— the  payment  of  the  accrued  costs  in  the  action — citing  Heer- 
manr  v.  Sawyer,  48  Cal.  562.  This  authority  has  no  rele- 
vancy. It  relates  to  motions  made  solely  under  section  473 
of  the  Code  of  Civil  Procedure.  Respondent  was  not  pro- 
ceeding in  this  motion  under  that  section.  He  was  not  asking 
to  be  relieved  on  terms  from  some  oversight  or  neglect  on  his 
part  to  appear  to  the  action  after  service.  He  was  asserting 
a  right  independent  of  statute ;  that  he  could  not  be  deprived 
of  his  property  by  judgment  or  by  decree  entered  against  him 
without  due  process  of  law ;  and  that  as  no  service  of  process 
had  been  made  upon  him  the  court  never  acquired  any  juris- 
diction to  pronounce  a  decree  against  him.  His  application 
being  made  timely,  and  his  showing  of  nonservice  of  process 
on  him  sufficient,  he  had  an  absolute  right  to  have  the  judg- 
ment annulled  without  the  imposition  of  any  terms  or  condi- 
tions whatever.  {Waller  v.  Weston,  125  Cal.  201,  [57  Pac. 
892].) 
The  order  appealed  from  is  affirmed 

Melvin,  J.,  and  Henshaw,  J.,  concurred. 


[8.  F.  No.  7010.    Department  One.— March  7,  1917.] 

ANITA  CHRISTAL  PURDY,  Appellant,  v.  ROBERT  P. 
JOHNSON  et  al.,  as  Trustees  Under  the  Last  Will 
and  Testament  of  ALBERTO  TRESCONY,  Deceased, 
Respondents. 

Trust— Obugation  of  Trustees  to  Account — Failure  to  Keep  Ac- 
counts.— Trustees  are  under  an  obligation  to  render  to  their  benefi- 
ciaries a  full  account  of  all  their  dealings  with  the  trust  fund,  and 
where  there  has  been  a  negligent  failure  to  keep  true  accounts,  or  a 
refusal  to  account,  aU  presumptions  will  be  against  the  trustee  upon 
a  settlement. 

Id.— Proof  of  Accuracy  of  Accounts. — In  an  action  by  a  beneficiarj 
against  the  trustee  for  an  accounting,  it  is  incumbent  upon  tho 
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trustee  to  prove  the  accuracy  of  his  account,  and  the  burden  of 
proof  is  not  upon  the  beneficiary  to  point  out  the  particulars  in 
which  the  account  is  erroneous,  or  to  go  forward  and  establish  affirma- 
tively the  impropriety  of  assailed  charges  and  credits. 

Id. — COLLEOTION  OF  NOTES  AND  RENTALS  BY  TRUSTEES. — It  is  the  duty 

of  the  trustees  to  collect  promissory  notes  forming  part  of  the  trust 
estate,  and  they  are  liable  for  the  amount  of  the  notes  with  interest, 
unless  they  make  it  appear  that  the  failure  to  collect  the  notes  was 
not  due  to  their  fault.  The  same  liability  attaches  to  the  failure 
of  the  trustees  to  collect  rentals  accruing  from  the  trust  property. 

Id. — Use  of  Trust  Propebtt  to  Secure  Personal  Advances. — Trustees 
cannot  use  the  trust  property  to  secure  repayment  of  advances  made 
by  them  personally,  as  by  so  doing  they  assume  a  position  antago- 
nistic to  that  of  their  beneficiaries,  and  any  advantage  or  profit 
received  by  them  through  the  transaction  is  deemed  in  law  to  belong 
to  the  beneficiaries. 

Id. — Advances  to  Beneficiaries — ^Bank  Tags — Insufficient  Vouchers. 
Charges  in  the  trustee's  account  for  various  sums  of  money  claimed 
to  have  been  advanced  to  the  beneficiary  through  a  bank  are  not  sus- 
tained by  evidence  merely  of  memorandum  checks  or  tags  found 
among  the  papers  of  the  bank,  not  signed  by  the  beneficiary.  Such 
tags  do  not  constitute  vouchers  showing  payment  to  the  beneficiary. 

Id. — Interest  on  Monet  Unnecessarily  Borrowed. — Trustees  are  not 
justified  in  borrowing  more  money  than  they  need  and  charging  the 
trust  with  interest  on  the  sums  so  borrowed.  Where  they  have  idle 
money  on  hand,  it  is  their  duty  to  so  apply  it  as  to  stop  unnecessary 
interest  charges. 

Id.  —  Stating  Accounts  —  Disallowance  of  Unproved  Items. — ^In 
stating  their  accounts,  it  is  the  duty  of  the  trustees  to  support 
every  item  thereof,*  and  wherever  they  fail  to  support  the  correct- 
ness of  a  charge  or  a  credit  by  satisfactory  evidence,  the  item  must 
be  disallowed. 

Ip._Good  Faith  of  Trustees — Failure  to  Keep  Accounts. — The 
good  faith  of  the  trustees  cannot  save  them  from  the  consequences  of 
their  failure  or  neglect  to  perform  their  duty  of  keeping  full  and 
accurate  accounts  of  their  transactions,  and  whatever  doubts  arise 
from  such  failure  or  their  inability  to  establish  the  items  of  their 
accounts  must  be  resolved  against  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Monterey  County,  and  from  an  order  refusing  a  new  trial. 
B.  V.  Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Houghton  &  Houghton,  for  Appellant. 
Daugherty  &  Lacey,  for  Respondents. 

SLOSS,  J. — The  plaintiff  is  a  granddaughter  of  Alberto 
Trescony,  who  died  testate  in  the  year  1892.  The  defend- 
ants, Robert  P.  Johnson  and  Julius  A.  Trescony,  were  the 
executors  of  the  will  of  said  Alberto  Trescony,  and  are  trus- 
tees thereunder.  At  the  close  of  the  administration  of  the 
estate,  a  decree  of  distribution  was  made,  whereby  one-third 
of  the  residue  of  said  estate  was  distributed  to  the  defend- 
ants as  trustees,  in  trust  to  manage  and  control  the  same  for 
the  use  and  benefit  of  Anita  Christal  (now  Anita  Christal 
Purdy),  the  plaintiff  herein,  and  Leo  Christal,  her  brother, 
until  they  should  respectively  reach  the  age  of  thirty  years, 
at  which  time  or  times  the  trustees  were  to  pay  over  to  said 
Anita  Christal  or  Leo  Christal,  or  both,  their  respective 
shares  of  the  trust  property,  if,  in  the  judgment  of  the  trus- 
tees, said  beneficiaries  should  ''possess  such  habits  of  indus- 
try, prudence,  and  economy  as  to  render  it  suitable  and 
proper  and  expedient  that  she  or  he  shall  have  the  control 
and  management  of  her  or  of  his  property."  Thereafter, 
there  was  a  proceeding  in  partition  which  resulted  in  the  set- 
ting apart  to  the  defendant  trustees  of  certain  parcels  of  land 
in  severalty  in  lieu  of  the  one-third  interest  theretofore  dis- 
tributed to  them. 

The  complaint  herein,  filed  in  November,  1911,  is  in  two 
counts.  The  first  alleges  that  the  plaintiff  has  arrived  at  the 
age  of  thirty  years,  and  that  the  defendants  have  informed 
her  that,  in  their  judgment,  she  possesses  the  necessary  habits 
and  qualifications  to  entitle  her  to  her  share  of  the  trust  prop- 
erty, but  that  the  defendants,  notwithstanding  her  demand 
of  a  conveyance  to  her  of  an  undivided  one-half  interest  in 
said  trust  estate,  refuse  to  convey  the  same.  The  second 
count  is  based  upon  charges  of  misconduct  and  impropriety 
on  the  part  of  the  defendants  in  the  management  of  the  trust 
estate.  It  is  alleged  that  while  the  defendants  were  acting  as 
trustees,  they  filed  in  the  oflBce  of  the  clerk  of  the  county  of 
Monterey,  in  which  the  estate  of  Alberto  Trescony  had  been 
administered,  six  accounts  of  their  transactions  as  trustees. 
Five  of  the  said  accounts  were  settled  by  the  court,  and  no 
appeal  had,  in  any  case,  been  taken  from  the  order  settling 
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the  account,  and  the  time  to  appeal  therefrom  had  expired. 
The  sixth  account  had  been  set  for  hearing  at  the  time  of  the 
filing  of  the  complaint.  It  is  alleged  that  the  first,  second, 
third,  fourth,  and  fifth  accounts  were  filed  and  presented  to 
the  court  for  hearing  at  times  when  the  plaintiff  was  out  of 
the  jurisdiction,  and  had  no  notice  or  knowledge  of  the  pres- 
entation of  said  accounts;  and  that  the  trustees  had  inten- 
tionally concealed  from  her  the  fact  of  the  filing  of  said 
accounts,  and  of  the  hearing  and  settlement  thereof.  It 
is  charged  that  in  each  of  said  accounts  the  trustees  failed  to 
account  for  all  of  the  property  and  moneys  received  by  them 
for  the  use  and  benefit  of  the  plaintiff.  They  have,  it  is 
averred,  wrongfully  and  fraudulently  mingled  the  trust  prop- 
erty with  their  own,  and  have  carelessly  and  negligently 
managed  said  trust,  and  so  carelessly  kept  the  accounts 
thereof  as  to  deprive  plaintiff  of  a  large  amount  of  rents, 
income,  and  assets  thereof.  The  complaint  specifies  a  num- 
ber of  instances  of  alleged  misconduct  by  said  trustees,  con- 
sisting mainly  of  the  renting  by  them  to  J.  A.  Trescony,  one 
of  the  trustees,  of  land  belonging  to  the  estate  at  a  rental 
less  than  that  at  which  similar  lands  were  rented  by  them  to 
others.  It  is  charged  that  the  other  trustee,  R.  P.  Johnson, 
and  his  wife,  have  occupied  and  used  part  of  the  trust  prop- 
erty without  accounting  to  the  estate  therefor ;  that  the  trus- 
tees failed  to  credit  the  trust  property  with  the  full  amount 
received  from  tenants  upon  leases  of  portions  of  the  trust 
property,  that  they  failed  to  deposit  in  bank  funds  of  the 
trust  estate,  using  said  funds  for  their  own  benefit,  and 
thereby  overdrawing  their  account  in  bank,  and  becoming 
liable  for  interest  for  the  amount  of  said  overdraft;  that 
they  have  negligently  permitted  fences,  buildings,  and  other 
improvements  on  the  property  to  become  out  of  repair.  As 
a  result  of  the  failure  of  the  trustees  to  keep  proper  accounts, 
the  plaintiff  has  been  wrongly  charged  in  the  sixth  account 
with  a  sum  of  money  as  due  from  her  to  the  trustees,  whereas, 
-  in  fact,  the  trustees  are  indebted  to  her  in  a  sum  of  money 
exceeding  seven  thousand  dollars. 

The  prayer  of  the  complaint  is  that  the  defendants  be  re- 
quired to  convey  to  plaintiff  an  undivided  one-half  interest  in 
the  trust  property;  that  the  orders  of  the  superior  court 
settling  the  first,  second,  third,  fourth,  and  fifth  accounts  of 
the  trustees  be  set  aside;  and  that  the  defendants  be  corn- 
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pelled  to  account  to  the  plaintiff  for  all  other  dealings  and 
transactions  with  said  trust  estate. 

The  answer  of  the  trustees  denies  all  of  the  alleged  mis- 
conduct and  negligence  with  the  exception  of  two  items  inad- 
vertently omitted  from  the  accounts  settled  by  the  court; 
alleges  that  the  plaintiff  is  indebted  to  the  defendants  as 
trustees  in  a  considerable  sum ;  declares  the  willingness  of  the 
trustees  to  transfer  an  undivided  one-half  interest  in  the 
trust  estate  to  the  plaintiff  upon  the  settlement  of  their  ac- 
counts and  payment  by  plaintiff  to  them  of  the  sum  of, 
approximately,  fourteen  thousand  dollars,  alleged  to  be  due 
them  for  advances  to  her  from  the  trust  estate.  The  answer 
further  denies  all  of  the  charges  affecting  the  propriety  or 
conclusiveness  of  the  orders  settling  the  first  five  accounts 
filed  by  the  trustees,  but  declares  that,  ''inasmuch  as  the 
plaintiff  seems  to  be  dissatisfied  with  the  accounts  referred 
to,  in  her  complaint,"  the  defendants  join  in  plaintiff's 
prayer,  and  ask  that  the  orders  settling  said  five  accounts  be 
vacated,  and  that  a  new  account  be  taken  covering  the  entire 
period  of  the  duration  of  the  trust,  and  that  upon  payment 
of  the  amount  found  to  be  due  by  or  to  the  plaintiff,  t|he 
plaintiff  receive  from  the  defendants  a  conveyance  of  her 
interest  in  the  trust  property. 

The  findings  of  the  court  were,  in  the  main,  in  accord  with 
the  denials  and  averments  of  the  answer.  It  is  found  that  a 
true  accounting  between  the  plaintiff  and  said  trustees  shows 
'that  the  plaintiff  is  indebted  to  the  trustees  in  the  sum  of 
$8,996.17  for  moneys  advanced  to  her  by  said  trustees,  which 
plaintiff  refused  to  pay,  and  that  the  protection  of  the  de- 
fendants requires  that  they  retain  control  of  the  trust  estate 
until  the  settlement  of  their  accounts  and  the  payment  of 
said  balance.  All  of  the  charges  of  concealment,  or  mis- 
representation, of  misconduct,  and  of  negligence  are  nega- 
tived. It  is  found  that  there  are  some  errors  in  the  accounts 
filed  by  the  trustees,  but  these  are  found  to  have  been  in- 
advertent, merely.  There  is  a  further  finding  **that  in  all 
matters  connected  with  said  trust  estate  and  the  management 
thereof  said  trustees  have  acted  with  the  utmost  fidelity 
toward  the  beneficiaries  thereof  and  have  conducted  the 
same  with  prudence  and  economy."  The  court  finds  that 
the  sum  of  five  hundred  dollars  per  annum  is  a  reasonable 
amount  to  be  allowed  to  said  trustees  as  their  compensation, 
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this  amount  having  been  charged  and  allowed  in  the  several 
accounts  heretofore  presented  by  the  trustees. 

The  judgment  declares  that  a  correct  accounting  of  the 
trust  estate  up  to  January  1,  1909,  shows  a  balance  of 
$8,996.17  due  from  plaintiff  to  defendant  trustees,  and  that 
the  defendants  recover  this  sum  from  plaintiff;  that  upon 
payment  of  said  amount  to  the  defendants,  the  defendants, 
as  such  trustees,  execute  and  deliver  to  plaintiff  a  conveyance 
of  an  undivided  one-half  interest  in  the  trust  estate,  but  until 
such  payment  ''said  defendants  as  such  trustees  may  hold 
and  possess  all  of  said  trust  estate."  The  plaintiff  appeals 
from  this  judgment  and  from  an  order  denying  her  motion 
for  a  new  trial. 

The  appellant  attacks  these  findings  and  conclusions  in  al- 
most every  conceivable  particular.  The  record  is  very  volu- 
minous, and  the  appellant's  briefs  little  less  so.  As  it  will 
not  be  practicable  for  us  to  follow  counsel  minutely  into 
every  branch  of  their  exhaustive  discussion  of  the  facts  and 
the  law,  we  shall  have  to  content  ourselves  with  a  more  gen- 
eral survey  and  review  of  the  situation. 

The  course  of  the  trial  was  somewhat  peculiar.  By  their 
answer  the  defendants  waived  any  right  they  might  have  had 
to  stand  upon  the  settlement  of  their  five  accounts  as  a  con- 
clusive adjudication  of  the  matters  embraced  in  the  decrees 
of  settlement.  They  joined  with  the  plaintiff  in  asking  that 
every  item  involved  in  their  management  of  the  trust  estate 
be  investigated.  The  answer  also  admitted  certain  inaccu- 
racies in  the  accounts  as  rendered.  At  the  outset  of  the 
trial,  the  plaintiff  called  the  trustees  and  examined  them  and 
other  witnesses  regarding  a  number  of  items  in  the  various 
accounts  which  had  been  presented  to  the  probate  court. 
The  trial  ran  on  in  this  way  for  a  number  of  days,  when  coun- 
sel for  the  defendants  suggested  that  the  case  be  continued 
to  enable  the  trustees  to  submit  the  accounts  to  the  examina- 
tion of  an  expert  accountant,  with  a  view  to  having  any 
irregularities  and  inaccuracies  reconciled  and  explained.  It 
was  admitted  that  there  were  errors  other  than  those  specified 
in  the  answer,  counsel  saying  that  '*it  seems  impossible  for 
the  court  to  any  more  than  guess  at  what  the  result  should 
be."  After  some  discussion,  the  court  granted  the  continu- 
ance, with  a  direction  that  the  trustees  employ  experts  and 
restate  their  account.    After  a  lapse  of  several  months,  the 
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hearing  was  again  refiumed,  and  there  was  presented  to  the 
court  a  restatement  of  the  account,  prepared  by  Mr.  Lutgen, 
an  expert  accountant.  At  this  point  the  plaintiff  insisted 
that  the  trustees  must  file  their  account  and  prove  its  correct- 
ness. The  course  actually  followed,  however,  was  to  have  the 
trustees  take  the  stand  without  any  direct  examination  on 
their  own  behalf,  and  to  subject  them  to  cross-examination 
by  the  plaintiff.  The  ensuing  inquiry,  involving  an  examina- 
tion of  a  number  of  witnesses  in  addition  to  the  trustees,  and 
the  production  of  much  documentary  evidence,  consumed  a 
great  length  of  time. 

We  think  the  course  pursued  was  irregular,  and  that  its 
adoption  was  the  result  of  a  fundamental  misapprehension  of 
the  nature  and  extent  of  the  obligation  of  trustees  to  account 
to  their  beneficiaries — a  misapprehension  shared  by  the  trial 
judge  with  counsel  for  defendants.  As  shown  by  its  find- 
ings, the  court  below  believed  that  the  trustees  had  acted 
throughout  in  good  faith  and  without  any  intent  to  deceive 
or  overreach  the  plaintiff  in  any  way.  We  are  not  disposed 
to  dissent  from  this  view,  which  we  think  finds  adequate  sup- 
port in  the  testimony.  But,  conceding  the  good  faith  of  the 
trustees,  the  fact  remains  that  they  had,  by  their  own  admis- 
sion, failed  to  comply  with  the  obligation  which  rests  upon 
all  trustees  to  keep  full  and  accurate  accounts  of  the  trust 
funds  coming  into  their  hands,  and  to  render  an  account 
thereof  to  their  beneficiaries.  **  Trustees  are  under  an  obliga- 
tion to  render  to  their  beneficiaries  a  full  account  of  all  their 
dealings  with  the  trust  fund  (3  Pomeroy's  Equity  Juris- 
prudence, sec.  1063 ;  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
p.  1076),  and  where  there  has  been  a  negligent  failure  to 
keep  true  accounts,  or  a  refusal  to  account,  all  presumptions 
will  be  against  the  trustee  upon  a  settlement.  (Lupton  v. 
White,  15  Ves.  Jr.  432,  440,  [33  Eng.  Reprint,  817] ;  Blau- 
velt  V.  Ackerman,  23  N.  J.  Eq.  495 ;  Landis  v.  Scott,  32  Pa. 
St.  495.)''  {Bone  v.  Hai/es,  154  Cal.  759,  766,  [99  Pac. 
172].) 

The  entire  trial  was  conducted  upon  the  erroneous  theory 
that  the  burden  of  proof  was  upon  the  beneficiary  to  point 
out  the  particulars  in  which  the  account  was  erroneous,  and 
that  she  was  bound  to  go  forward  and  establish  affirmatively 
the  impropriety  of  the  charges  and  credits  which  she  assailed. 
Such  is  not  the  law. 
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That  the  defendants  had  failed  to  comply  with  their  duty 
to  keep  accurate  and  detailed  accounts  is  manifest  from  the 
facts  already  recited.  In  their  answer  the  trustees,  after 
admitting  errors  amounting  to  several  thousand  dollars,  al- 
lege that  the  plaintiff  is  indebted  to  them  in  the  sum  of 
fourteen  thousand  dollars.  The  report  of  the  expert  shows 
an  indebtedness  of  the  plaintiff  to  the  trustees  of  $9,904.95. 
The  court  finds  that  such  indebtedness  amounted  to  $8,996.17. 
These  discrepancies,  in  and  of  themselves,  demonstrate  that 
many  errors  must  have  found  their  way  into  the  accounts 
as  presented. 

If  we  take  the  statement  prepared  by  the  expert  as  a  final 
account  of  the  executors,  the  record  furnishes  no  means  of 
ascertaining  how  the  court  arrived  at  its  conclusion  that  the 
balance  due  was  $8,996.17.  There  is  a  mere  general  finding 
that  the  plaintiff  is  indebted  to  the  defendants  in  this 
amount.  Upon  the  new  trial,  which  we  shall  have  to  order, 
the  findings  should  be  drawn  in  such  manner  as  to  disclose 
the  particular  items  allowed  and  rejected.  Even  if  we  ac- 
cept the  ultimate  finding  as  technically  sufficient,  it  must  be 
held  the  trustees  failed  to  prove  an  account  that  would  jus- 
tify the  judgment  under  review.  The  appellant's  attacks 
upon  the  various  items  of  the  accounts  are  well  founded  in  at 
least  enough  particulars  to  bring  the  balance  well  below  the 
figure  found  by  the  court. 

A  few  of  the  matters  dwelt  on  by  the  appellant  may  be 
mentioned.  A  one-third  interest  in  certain  promissory  notes 
belonging  to  the  estate  of  Alberto  Trescony  was  distributed 
to  the  trustees,  and  it  is  claimed  that  the  trustees  should  have 
been  charged  with  one-third  of  the  face  value  of  the  notes  not 
collected.  It  was  the  duty  of  the  trustees  to  collect  these 
notes,  and  they  were  liable  for  the  amount  of  them  with 
interest,  unless  they  made  it  appear  that  the  failure  to  col- 
lect the  notes  was  not  due  to  their  fault.  (In  re  Sanderson, 
74  Cal.  199,  203,  204,  [15  Pac.  753].)  With  respect  to  two 
of  these  notes,  that  of  M.  Orradre  and  that  of  D.  Amestoy, 
there  was  no  satisfactory  showing  that  the  notes  could  not, 
with  due  diligence,  have  been  collected. 

The  trustees  leased  a  part  of  the  trust  lands  to  J.  Parsons, 
the  lease  containing  a  provision  for  the  payment  of  $458.86 
in  addition  to  a  proportion  of  the  crop  grown.  A  lease  to 
Charles  Parsons  called  for  a  payment  of  $116  in  like  man- 
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ner.  By  the  leases  the  trustees  were  given  a  crop  mortgage 
to  secure  these  payments.  The  cash  rentals  were  not  ac- 
counted for.  The  testimony  of  one  of  the  trustees  was  that 
these  payments,  although  described  as  cash  rental,  in  reality 
represented  a  cash  advance  that'  had  been  made  to  the  tenant 
by  the  trustees  personally.  The  explanation  conflicted  with 
the  written  lease  which  the  defendants  had  executed  as  trus- 
tees. Furthermore,  the  arrangement  testified  to  was  in  viola- 
tion of  their  duty.  They  could  not  use  the  trust  property  to 
secure  repayment  of  advances  made  by  them  personally. 
(Civ.  Code,  sec.  2229.)  In  so  doing  they  were  assuming  a 
position  antagonistic  to  that  of  their  beneficiaries,  and  any 
advantage  or  profit  received  by  them  through  the  transaction 
is  deemed  in  law  to  belong  to  the  beneficiaries.  (Western 
States  Life  Ins.  Co.  v.  Lockwood,  166  Cal.  185,  [135  Pac. 
496].) 

Certain  land  was  leased  to  Ingram  and  Sargent  at  an  an- 
nual rental  of  $1,425.  The  accounts  show  that  only  $1,225 
was  collected  for  1894.  The  appellant  claims,  and  rightly, 
that  the  trustees  were  bound  to  account  for  the  balance  of 
two  hundred  dollars,  unless  they  could  show  some  good  reason 
for  the  failure  to  collect  it.  Johnson  knew  nothing  about 
the  subject,  and  Trescony  gave  a  vague  and  uncertain  ex- 
planation which  can  hardly  be  termed  satisfactory. 

Prom  time  to  time  the  trustees  advanced  money  to  the 
beneficiaries  for  living  expenses.  In  the  account  prepared 
by  Lutgen  the  plaintiff  was  charged  with  $1,228,  claimed  to 
have  been  advanced  to  her  in  the  Salinas  City  Bank,  and  not 
charged  to  her  in  the  original  accounts.  These  charges  are 
attacked  as  not  being  supported  by  vouchers  or  by  the  testi- 
mony. The  objection  is  supported  by  the  record.  The 
charges  were  based  by  the  expert  solely  on  memorandum 
checks  or  tags  found  among  the  papers  of  the  bank.  They 
were  not  signed  by  the  plaintiff.  Such  tags  do  not  constitute 
vouchers  showing  payment  to  her.  (Estate  of  Rose,  63  Cal. 
349.)  Furthermore,  many  of  the  tags  do  not  purport  to 
be  for  remittances  to  the  plaintiff,  but  contain  merely  the 
words,  '*For  Remittance.  Debit  Christal  Heirs,"  **For 
Check  to  S.  F.,  Debit  Christal  Heirs  Estate,''  "For  Ck. 
D.  K.  B.  Co.  Debit  Christal  Heirs  Estate,''  and  the  like. 
The  appellants  claim  that  the  tags  of  this  class  aggregate 
$700.35.    The  defendants  do  not  dispute  this  computation, 
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and  we  do  not  feel  called  upon  to  make  a  minnte  examina- 
tion of  the  record  to  verify  the  figures.  Regarding  this 
charge  of  $1,228,  the  respondents  say  in  their  brief  that  the 
plaintiff  was  present  during  the  trial  and  did  not  take  the 
stand  to  deny  receipt  of  the  amounts  specified  in  the  tags. 
The  fault  in  this  argument  is  that  which  we  have  already 
mentioned  as  permeating  the  entire  proceeding,  viz.,  that  it 
is  assumed  that  the  burden  is  upon  the  beneficiary  to  dis- 
prove the  correctness  of  items  in  the  account,  whereas,  in 
fact,  the  burden  is  upon  the  trustees  to  prove  that  charges 
made  by  them  are  proper. 

The  accounts  filed  in  the  probate  court,  as  well  as  the  re- 
stated account  of  Lutgen,  contain  charges  against  plaintiff 
for  interest,  aggregating  thousands  of  dollars.  Early  in  the 
history  of  the  trust,  the  trustees  opened  an  account  with  the 
Salinas  City  Bank.  This  account  was  almost  continually 
overdrawn,  and  the  bank  charged  interest  on  the  overdraft 
at  varying  rates,  compounded  monthly.  If  it  was  necessary 
to  borrow  this  money  and  the  terms  of  the  borrowing  were 
reasonable,  the  charge  was  a  proper  one  against  the  trust 
estate.  But  it  appears  that  during  all  this  time  one  of  the 
trustees  was  collecting  money  for  the  trust  estate.  This 
money,  or  a  large  part  of  it,  he  would  hold  without  depositing 
it  in  bank,  and  would  pay  it  out  from  time  to  time  on  behalf 
of  the  trust  estate.  Obviously,  if  this  money  had  been  de- 
posited promptly  when  received,  it  would  have  reduced  the 
overdraft,  and  consequently  the  interest  charges  of  the  bank. 
While  trustees  are  not  ordinarily  liable  for  interest  on 
moneys  coming  into  their  hands  unless  they  have  improperly 
failed  to  invest  them  (Civ.  Code,  sec.  2261),  they  are  cer- 
tainly not  justified  in  borrowing  more  money  than  they  need, 
and  charging  the  trust  with  interest  on  the  sums  so  borrowed. 
Where  they  have  idle  money  on  hand,  it  is  their  duty  to  so 
apply  it  as  to  stop  unnecessary  interest  charges.  It  is  totally 
impossible  to  determine  from  the  record  what  the  proper  com- 
putation of  interest  should  be.  As  is  said  by  respondents 
themselves,  ''it  is  undisputed  that  these  books  were  kept  with- 
out any  reference  to  the  correctness  of  the  dates  of  the  entry 
of  receipts  and  expenditures.*'  Upon  the  new  trial,  it  will 
be  the  duty  of  the  trustees  to  establish  these  dates,  and  where 
they  are  unable  to  do  so,  the  computation  must  be  made  upon 
the  basis  most  unfavorable  to  them. 
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Numerous  other  items  in  the  account  are  attacked  by  appel- 
lant, but  we  think  we  have  discussed  enough  of  them  to  show 
that  the  judgment  appealed  from  cannot  be  sustained.  The 
case  must  be  remanded  for  the  taking  of  a  new  account  in 
accordance  with  the  established  principles  of  equity.  The 
court  may  either  take  the  account  itself  or  make  a  reference 
for  that  purpose.  But  whichever  mode  is  followed,  the  ac- 
count should  be  stated  in  accordance  with  the  rules  to  which 
we  have  adverted,  i.  e.,  that  it  is  the  duty  of  the  trustees  to 
support  every  item  of  their  account,  and  that  wherever  they 
fail  to  support  the  correctness  of  a  charge  or  a  credit  by  satis- 
factory evidence,  the  item  must  be  disallowed.  It  is  probable 
that  upon  any  such  settlement  of  the  account,  these  trustees 
will  be  compelled  to  forego  repayment  of  sums  which  they 
have  properly  and  in  good  faith  expended  for  the  trust,  and 
that  they  will  be  charged  as  having  received  money  in  cases 
where  they  have  not,  in  fact,  received  it,  and  could  not  with 
reasonable  diligence  have  received  it.  But,  if  this  be  the 
result,  it  will  follow  from  the  failure  and  neglect  of  the 
trustees  to  perform  their  duty  of  keeping  full  and  accurate 
accounts  of  their  transactions.  Their  good  faith  cannot  save 
them  from  the  consequences  of  this  neglect.  "Whatever 
doubts  arise  from  their  failure  to  keep  proper  records  or 
their  inability  to  establish  the  items  of  their  accounts,  must 
be  resolved  against  them. 

We  shall  not  make  any  disposition  at  this  time  of  the  ques- 
tions of  compensation  of  trustees  and  costs,  both  of  which  are 
discussed  in  the  briefs.  These  matters  can  be  disposed  of  by 
the  court  below  upon  the  new  trial,  in  view  of  the  facts  as 
then  developed,  and  in  accordance  with  equitable  principles. 

The  judgment  and  the  order  denying  a  new  trial  are 
reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  3855.    Department  Two.— March  8,  1917.] 

ANNA  K.  JONES,  Respondent,  v.  LOUIS  LUCKEL  et  al.. 
Defendants;  LOUIS  LUCKEL,  Appellant. 

Taxation — ^Pboof  of  Titls  Under  Tax  Beii) — ^Deeds  to  and  from 
State  must  be  Introduced. — A  defendant  in  an  action  to  quiet 
title,  claiming  title  under  a  tax  deed,  in  order  to  establish  that  he 
had  acquired  the  title  of  the  delinquent  taxpayer  to  the  land,  must 
introduce  in  evidence  a  deed  to  the  state  Testing  in  it  the  title  of 
the  delinquent  taxpayer,  as  well  as  a  deed  from  the  state  to  the 
purchaser. 

Id. — ^Waiver  of  Proof  of  Died  to  State— Stipulation  as  to  Plain- 
tiff's Title. — The  introduction  of  such  a  deed  to  the  state  is  not 
waived  by  reason  of  a  stipulation  entered  into  by  the  parties  at  the 
trial,  to  the  effect  that  the  "plaintiff  is  the  owner  of  the  prop- 
erty .  .  .  unless  the  title  to  said  property  has  become  vested  in  said 
defendant  by  virtue  of  the  tax  deed  to  be  introduced  in  evidence  by 
him." 

Id. — Proof  of  Deed  to  State — Recitals  in  Assessment-roll  of  Sale 
TO  State. — The  execution  of  such  a  deed  to  the  state  is  not  proven 
by  recitals  contained  in  the  delinquent  asse&sment-roll  and  in  the 
state  controller's  authorization  for  a  sale,  to  the  effect  that  the  prop- 
erty had  been  sold  to  the  state  on  a  specified  date. 

Id. — ^Quietikg  Title — Purchase  Price  Paid  to  State — Subsequent 
Taxes — ^Repayment  as  Condition  of  Equitable  Beuxf. — The 
owner  of  the  land  is  entitled  to  a  decree  quieting  his  title  against 
such  claimant  under  the  deed  from  the  state,  without  paying  the 
amount  paid  by  him  as  the  purchase  price  of  the  property  to  the 
state  and  other  amounts  subsequently  paid  as  taxes  on  it,  where  the 
evidence  fails  to  show  that  the  state  ever  had  any  lien  against  or 
title  to  the  property,  or  that  the  defendant  ever  acquired  any. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  McLachlan,  Louis  Luckel  and  George  P.  Adams,  for 
Appellant. 

Carter,  Kirby  &  Henderson,  Collier  &  Clark,  and  John 
Schlegel,  for  Respondent. 
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LORIGAN,  J. — Plaintiff  brought  this  action  to  quiet  her 
title  to  a  tract  of  lanS  in  Los  Angeles  County.  On  the  trial, 
and  preliminary  to  the  introduction  of  any  evidence,  it  was 
stipulated  between  the  parties  ''that  said  plaintiff  is  the 
owner  of  the  property  described  in  the  complaint  .  .  .  unless 
the  title  to  said  property  has  become  vested  in  said  defend- 
ant (Luckel)  by  virtue  of  the  tax  deed  to  be  introduced  in 
evidence  by  him  and  the  deed  to  him  by  William  P.  Young 
which  is  to  be  introduced  in  evidence  by  him.'* 

Plaintiff  rested  her  case  upon  this  stipulation,  and  defend- 
ant then  offered  in  evidence  a  tax  deed  from  the  state  of 
California  to  himself  and  his  codefendant  Young  made  June 
30,  1903,  which  recited  a  delinquency  in  the  payment  of  state 
and  county  taxes  on  land  in  Los  Angeles  County  (describing 
it)  for  the  year  1895,  a  sale  to  the  state  thereof,  and  subse- 
quently a  deed  to  the  state  made  July  3,  1901,  and  a  purchase 
by  the  defendants  from  the  state  of  the  same  for  the  sum  of 
$40.64,  being  the  amount  of  accrued  taxes,  penalties,  and  costs 
up  to  the  date  of  sale.  Further  proof  was  made  by  defendant 
Luckel  of  a  deed  to  him-  from  his  codefendant  Young  of  his 
interest  in  the  property  described  in  the  deed  from  the  state 
to  them,  and  in  addition,  proved,  as  alleged  in  his  answer,  the 
payment  by  him  of  $26.14  as  an  aggregate  amount  of  taxes 
imposed  on  the  property  described  in  the  tax  deed  for  the 
different  years  from  the  date  of  said  tax  deed  to  the  com- 
mencement of  the  action.  No  further  evidence  at  all  was 
offered  on  the  part  of  defendant.  Plaintiff  in  rebuttal  intro- 
duced in  evidence  certain  ofQcial  tax  records  and  proceedings 
for  the  purpose  of  showing  that  the  property  described  in 
the  tax  deed  from  the  state  to  the  defendant  was  not  the  same 
property  described  in  the  complaint;  nor  was  it  the  same 
property  on  which  a  delinquency  in  the  payment  of  taxes  ac- 
crued and  upon  which  the  deed  from  the  state  relied  on  by 
defendant  Luckel  was  based.  Other  evidence  was  also  intro- 
duced by  plaintiff  under  which  it  was  claimed  that  the  tax 
deed  to  defendant  was  invalid. 

The  court  made  general  findings  in  favor  of  plaintiff — that 
she  was  the  owner  of  the  property  described  in  the  complaint, 
and  that  the  defendant  Luckel  had  no  title  or  interest  therein. 
It  made  no  finding  on  the  issue  tendered  of  the  purchase  price 
paid  by  Luckel  to  the  state  at  the  sale,  or  of  the  taxes  subse- 
quently paid  by  him. 
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A  decree  quieting  her  title  was  entered  in  favor  of  plaintiff, 
and  defendant  liuekel  appeals  therefrom,  and  also  from  an 
order  denying  his  motion  for  a  new  trial. 

Several  grounds  are  urged  by  the  plaintiff  in  support  of 
the  judgment.  Some  of  these  consist  of  particulars  in  which 
it  is  claimed  the  tax  deed  from  the  state  to  the  defendant  is 
invalid.  Independent  of  these  claims,  however,  it  is  further 
insisted  by  plaintiff  that  the  judgment  must  be  affirmed  for 
the  reason  that  the  evidence  on  the  part  of  defendant  failed 
to  show  that  he  ever  acquired  any  title  to  the  land  described 
in  the  complaint.  It  will  be  perceived  that  the  only  evidence 
introduced  by  defendant  in  support  of  his  claim  of  title  to 
the  land  described  in  the  complaint  was  the  deed  from  the 
state  to  himself  and  his  codef  endant,  Young.  He  introduced 
no  deed  whatever  in  evidence  to  show  that  the  state  had  ever 
acquired  any  title  to  the  land  from  the  predecessor  in  interest 
of  plaintiff,  or  from  herself,  or  at  all.  This  could  only  be 
shown  by  the  production  of  a  deed  to  the  state  made  on  a  sale 
to  it  after  delinquency  by  the  owner  in  the  payment  of  his 
taxes  assessed  against  it.  As  there  -was  no  such  deed  to  the 
state  produced  in  evidence,  there  was  no  sufficient  showing 
that  the  defendant  had  ever  acquired  title  to  the  property 
against  plaintiff.  This  being  true,  then  under  the  stipulation 
between  the  parties  as  to  title,  the  court  was  warranted  in  its 
finding  against  defendant  and  in  favor  of  plaintiff  and  in 
awarding  judgment  to  the  latter.  Further  discussion  of  this 
point  is  made  unnecessary  as  just  this  precise  question  was  in- 
volved in  County  Bank  v.  Jack,  148  Cal.  437,  [113  Am.  St. 
Rep.  285,  83  Pac.  7051',  where  it  was  decided  that  the  pro- 
duction in  evidence  of  a  deed  to  the  state  vesting  the  title 
of  the  delinquent  taxpayer  in  the  state,  together  with  the  in- 
troduction of  a  deed  from  the  state  to  the  purchaser,  was 
essential  in  order  to  establish  that  the  purchaser  had  acquired 
the  title  of  the  delinquent  taxpayer  to  the  land ;  and  that  the 
production  of  the  deed  from  the  state  to  the  purchaser  was 
not  alone  sufficient.  That  case  must  control  here.  Counsel 
for  defendant  questions  the  applicability  of  that  decision  here 
because  he  claims  that  under  the  preliminary  stipulation 
above  quoted,  proof  of  a  deed  to  the  state  was  waived.  Be- 
sides, he  asserts  that  on  the  trial  it  was  proven  by  plaintiff 
that  such  a  deed  had  been  made,  which  proof  was  sufficient. 
But  the  stipulation  is  not  susceptible  of  any  such  eonstruc- 
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tion.  It  was  a  stipulation  really  in  the  interest  of  plaintiff 
obviating  the  necessity  of  proof  by  her  of  her  chain  of  title 
to  the  property,  while  it  was  also  a  limitation  on  the  right 
of  defendant  to  assert  any  title  to  the  property  except  under 
some  tax  deed  from  the  state.  Nothing  was  conceded  on  the 
part  of  plaintiff  respecting  this  deed.  She  was  not  precluded 
from  attacking  it  or  questioning  the  validity  of  all  the  essen- 
tial proceedings  upon  which  it  was  based,  a  right  which  in  sev- 
eral particulars  was  availed  of  on  the  trial.  Nor  was  it  a 
limitation  upon  her  right  to  question  the  sufSciency  of  the 
evidence  in  the  case  offered  by  defendant  in  support  of  his 
alleged  title  to  the  property  described  in  the  complaint.  It 
was  in  no  respect  a  waiver  of  any  proof  which  was  essential 
on  the  part  of  defendant  that  he  should  introduce  in  order 
to  make  out  a  title  on  his  part  to  the  lands.  Counsel  does  not 
present  any  argument,  or  suggest  any  language  used  in  the 
stipulation,  which  supports  the  assertion  of  a  waiver  of  this 
essential  evidence.  He  contents  himself  simply  by  saying 
that  it  was  waived.  But  we  cannot  agree  with  him.  Nor  is 
there  any  merit  in  his  claim  that  evidence  of  a  deed  to  the 
state  was  sufiBciently  proven  by  the  plaintiff  to  supply  the 
failure  to  do  so  on  his  part.  It  is,  of  course,  not  claimed  by 
defendant  that  any  deed  to  the  state  was  produced  on  the 
trial  by  either  side.  Plaintiff,  for  the  purpose  of  showing 
that  the  description  in  the  delinquent  assessment-roll,  and  in 
the  state  controller's  authorization  for  a  sale  of  the  prop- 
erty, embraced  in  the  deed  from  the  state  to  defendants,  were 
of  different  property,  and  that  none  of  the  descriptions  were 
of  the  property  mentioned  in  the  complaint,  introduced  the 
record  entries  in  the  delinquent  assessment-roll  and  in  the  au- 
thorization of  the  controller  to  prove  those  facts.  Aside 
from  the  description  and  other  recitals  appearing  in  the 
delinquent  assessment-roll,  was  an  entry  **Sold  to  the  state, 
July  2,  1896,"  and  in  the  authorization  is  a  recital  that  the 
property  described,  various  pieces  of  which  were  authorized 
to  be  sold,  including  that  subsequently  conveyed  to  defend- 
ant by  the  state  deed,  had  been  theretofore  sold  to  the  state. 
It  is  these  recitals  which  defendant  claims  obviated  the  neces- 
sity of  the  production  of  a  deed  to  the  state.  But  this  evi- 
dence cannot  be  given  the  effect  of  showing  the  execution  of  a 
deed  sujficient  to  transfer  title  to  the  state,  and,  hence,  a 
waiver  of  the  necessity  of  producing  the  deed  to  the  state 
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as  an  otherwise  essential  chain,  with  the  deed  from  the  state, 
to  establish  title  in  the  defendant.  The  effect  of  a  simple 
recital  that  a  deed  was. made  to  the  state  appearing  in  some 
of  the  proceedings  under  which  the  property  of  the  delin- 
quent taxpayer  was  ultimately  sold  by  the  state  is  no  greater 
than  would  be  given  to  a  recital  of  such  a  fact  which  appears 
in  all  deeds  from  the  state,  and  as  it  was  recited  in  the  one 
to  defendant  here,  and  as  it  also  appeared  in  the  deed  from 
the  state  under  consideration  in  County  Bank  y!  Jack,  148 
Cal.  437,  [113  Am.  St.  Rep.  285,  83  Pac.  705].  It  was  held 
in  the  case  cited  that  such  a  recital  did  not  obviate  the  neces- 
sity of  the  production  by  the  purchaser  from  the  state  of  a 
deed  to  the  state,  and  if  such  a  recital  would  be  of  no  avail 
there,  it  cannot  be  perceived  how  a  similar  recital  in  the  delin- 
quent assessment-roll,  or  the  controller's  authorization,  would 
obviate  the  necessity  of  producing  in  evidence  a  deed  to  the 
state  as  an  essential  element  in  proof  of  his  title  to  property 
described  in  the  complaint  as  purchased  of  it  from  the  state. 

It  is  further  contended  by  defendant  that  the  court  erred 
in  failing  to  find  on  the  issue  of  the  amount  paid  by  him  as 
the  purchase  price  of  the  property  to  the  state,  and  the  other 
amounts  subsequently  paid  as  taxes  on  it,  and  in  failing  by 
its  decree  to  require  repayment  to  him  of  the  money  so  ex- 
pended. It  is  held  in  Holland  v.  Hotchkiss,  162  Cal.  366, 
[L.  R.  A.  1915C,  492,  123  Pac.  258],  that  a  court  of  equity 
in  an  action  brought  by  the  owner  of  property  to  remove  or 
cancel  a  tax  deed  or  tax  sale  as  a  cloud  upon  his  title,  or  to 
obtain  a  judgment  which  in  effect  will  declare  invalid  such  a 
sale  or  deed,  should  refuse  such  owner  relief  except  on  con- 
dition that  he  first  repay  to  the  tax  purchaser  the  taxes,  pen- 
alties, interest,  and  costs  of  sale  chargeable  upon  the  land, 
and  which  the  purchaser  has  paid  at  the  sale  by  the  state,  as 
also  the  taxes  he  had  subsequently  paid.  But  this  is  only  re- 
quired where  it  appears  that  such  taxes  are  justly  chargeable 
upon  the  lands  affected  by  the  sale  or  tax  deed.  There  is 
nothing  in  this  case  to  show  that  the  state  ever  acquired  any 
lien  for  taxes  chargeable  against  the  property  described  in 
the  complaint,  or  that  the  state  ever  acquired  any  claim 
against  it,  legal  or  equitable,  by  lien  or  sale  or  deed,  or  that 
defendant  had  acquired  any  interest  or  title  in  the  property 
described  in  the  complaint  under  any  tax  proceedings  or  deed. 
It  is  a  case  where  it  simply  does  not  appear  that  the  state 
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ever  had  any  lien  against  or  title  to  the  property  of  plaintiff 
described  in  the  complaint,  or  that  the  defendant  ever  ac- 
quired any.  Under  such  circumstances  there  is  no  ground  or 
reason  for  imposing  as  a  condition  upon  the  right  of  plaintiff 
to  have  a  judgment  quieting  her  title  entered  that  she  re- 
imburse the  defendant  for  anything.  As  under  the  evidence 
a  finding  by  the  court  in  the  matter  of  payment  of  taxes 
would  be  of  no  benefit  to  defendant  if  the  court  had  made  it, 
no  prejudice  was  worked  against  him  by  a  failure  to  make 
such  finding. 
The  judgment  and  order  appealed  from  are  affirmed. 

Melvin,  J.,  and  Henshaw,  J.,  concurred. 


[8.  P.  No.  8035.    In  Bank.— March  8,  1917.] 

ETHEN  ANDERSON,  Petitioner,  v.  SHAPTER  MATHEWS, 
County  Clerk  of  Lake  County,  Respondent. 

Citizenship — Treaty  of  Queretaro — Descendants  or  Persons  Livino 
IN  Territory  Acquired  from  Mexico.— Article  VIII  of  the  treaty 
of  Queretaro,  providing  that  "Mexicans  now  established  in  terri- 
tory previously  belonging  to  Mexico,  and  which  remain  for  the 
future  within  the  limits  of  ther  United  States,  as  defined  by  the 
present  treaty,"  shall  become  eitiEens  of  the  United  States  if  they 
remain  in  such  territory  for  one  year  without  declaring  their  inten- 
tion to  retain  Mexican  citizenship,  only  applies  to  persons  living  at 
the  date  of  the  treaty.  To  ascertain  the  citizenship  of  after-born 
children  or  descendants  of  the  persons  then  living  in  the  territory 
acquired  from  Mexico,  recourse  must  be  had  to  the  laws  of  the 
United  States. 

Id. — Indian  Born  in  Caufornia — Absence  of  Tribal  Organization  or 
Becoonition  by  United  States. — A  person  of  the  Indian  race,  who 
was  bom  in  the  st!ate  of  California  after  the  making  of  such  treaty 
and  had  always  lived  therein,  affiliating  and  residing  with  a  group 
of  Indians  having  no  tribal  laws  or  regulations,  and  no  organisation 
or  means  of  enforcing  any  such  laws  or  regulations,  and  that  ac- 
knowledged the  jurisdiction  of  the  state  over  them,  and  who  was 
not  a  member  of  or  a  descendant  from  a  member  of  any  tribe  or 
group  of  Indians  whom  the  United  States  had  ever  recognized  as  a 
distinct  political  community  by  treaty  or  otherwise,  is  a  native  citi- 
Een  of  the  United  States  and  of  the  state  of  California,  by  virtue 
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of  the  provision  of  the  fourteenth  amcmdment  of  the  constitution 
of  the  United  States  declaring  that  "All  persons  bom  or  natural- 
ized in  the  United  States  and  subject  to  the  jurisdiction  thereof  are 
citizens  of  the  United  States  and  of  the  state  wherein  thej  reside/' 
Such  person  is  entitled  to  register  as  a  voter  under  section  1  of 
article  II  of  the  state  constitution. 

Id. — Citizenship  by  Bibth — Subject  to  Jurisdiction  or  United  States 
Ordinarily  every  person  residing  in  the  United  States  is  subject  to 
its  jurisdiction,  and  if  born  here  is,  by  that  fact,  a  citizen.  The 
only  exception  to  this  rule  are  persons  who,  although  residing  here, 
or  born  here,  are,  for  some  adventitious  reason,  subject  to  the  juris- 
diction of  some  other  country  or  political  community,  as  for  example, 
resident  ministers  of  some  other  country  and  their  children  bom 
here,  or  members  of  Indian  tribes  recognized  as  such  by  the  fed- 
eral government. 

L). — Indian  Teibes  Eecoqnized  by  United  States  as  Separate  Com- 
munities.— The  Indian  tribes  recognized  by  the  federal  government 
are  not  subject  to  the  laws  of  the  state  in  which  they  are  situated. 
They  are  under  the  control  and  protection  of  the  United  States,  but 
they  retain  the  right  of  local  self-government,  and  they  regulate  and 
control  their  own  local  affairs  and  rights  of  person  and  property, 
except  as  Congress  has  otherwise  specially  provided  by  law.  For 
this  reason  Indians  of  that  description  are  not  deemed  to  be  "sub- 
ject to  the  jurisdiction''  of  the  United  States,  within  the  meaning 
of  that  phrase  in  the  fourteenth  amendment,  and,  though  bom  here, 
they  do  not  thereby  become  citizens. 

Id.  —  Civilized  Indian  Living  Separate  fbom  Tube  —  Citizenship 
Under  Dawes  Act. — Such  an  Indian,  who  lives  separate  and  apart 
from  any  recognized  tribe,  and  works,  dresses,  eats,  and  lives  with 
and  maintains  a  lawful  wife  and  his  family,  after  the  manner  of 
civilized  peoples,  is  a  citizen  of  the  United  States,  under  section 
6  of  the  act  of  Congress  of  February  8,  1887,  known  as  the  Dawes 
Act  (24  U.  S.  Stats.,  p.  390). 

Id. — Acts  not  Amounting  to  Tribal  Recognition. — The  establish- 
ment by  the  federal  government  of  a  school  for  the  use  of  the  Indians 
with  whom  such  individual  is  affiliated,  and  the  purchase  of  land 
for  allotment  to  them,  do  not  constitute  a  recognition  of  them  as 
a  distant  tribe  with  independent  self-government,  and  thus  not 
"subject  to  the  jurisdiction"  of  the  United  States,  within  the  mean- 
ing of  the  fourteenth  amendment. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  the 
County  Clerk  of  Lake  County. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Charles  Easch,  and  J.  E.  Pemberton,  for  Petitioner. 
Bobert  Duncan,  and  H.  B.  Churchill,  for  Respondent. 

SHAW,  J. — The  plaintiff  prays  for  a  writ  of  mandate 
against  the  defendant,  as  county  clerk  of  Lake  County,  to 
compel  the  said  defendant,  as  such  clerk,  to  register  plain- 
tiff as  an  elector  of  Scotts  Valley  precinct  in  Lake  County. 

A  demurrer  and  answer  were  filed  to  the  petition,  but  the 
case  has  been  submitted  upon  a  stipulation  between  the  par- 
ties in  which  all  of  the  facts  are  stated  bearing  upon  the 
case,  and  it  is  unnecessary  to  refer  to  the  pleadings  further. 

Section  1  of  article  II  of  the  constitution  declares  that 
**  Every  native  citizen  of  the  United  States,  every  person  who 
shall  have  acquired  the  rights  of  citizenship  under  or  by  vir- 
tue of  the  treaty  of  Queretaro,''  and  who  possesses  certain 
other  qualifications,  all  of  which  it  is  admitted  are  possessed 
by  the  plaintiff,  shall  be  entitled  to  vote  at  all  elections  author- 
ized by  law.  Under  this  provision  the  plaintiff  is  entitled  to 
registration,  provided  he  is  a  native  citizen  of  the  United 
States,  or  is  a  person  who  has  acquired  citizenship  by  virtue 
of  the  treaty  of  Queretaro. 

The  defendant  refused  registration  to  the  plaintiff  on  the 
ground  that  he  is  of  the  Indian  race,  and  that  because  of  that 
fact,  although  bom  in  this  state,  he  is  neither  a  native  citizen 
of  the  United  States,  nor  a  person  who  acquired  the  rights 
of  citizenship  under  the  treaty  of  Queretaro. 

The  treaty  of  Queretaro,  or  Guadalupe  Hidalgo,  as  it  is 
often  called,  by  which  the  territory  embracing  the  present 
state  of  California  was  obtained  from  Mexico  by  the  United 
States,  was  made  at  Guadalupe  Hidalgo  on  February  28,  1848, 
was  ratified  on  March  16,  1848,  and  was  formally  exchanged 
between  the  two  governments  at  Queretaro  on  May  30,  1848. 
Article  VIII  thereof  (9  U.  S.  Stats.  929)  declares  that  **  Mexi- 
cans now  established  in  territories  previously  belonging  to 
.Mexico,  and  which  remain  for  the  future  within  the  limits 
of  the  United  States,  as  defined  by  the  present  treaty,"  shall 
become  citizens  of  the  United  States  if  they  remain  in  such 
territory  for  one  year  without  declaring  their  intention  to 
retain  Mexican  citizenship.  This  provision  establishes  the 
status  of  persons  then  living  within  the  territory  referred  to, 
but  it  does  not  relate  to  persons  bom  in  the  ceded  territory 
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after  it  became  a  part  of  the  United  States.  It  applies  only 
to  persons  then  living;  ''Mexicans  now  (then)  established'* 
in  that  territory.  To  ascertain  the  citizenship  of  after-born 
children  or  descendants  of  the  persons  then  living  in  the  ter- 
ritory acquired  from  Mexico  we  must  look  to  the  laws  of  the 
United  States,  not  to  the  treaty  of  Queretaro.  The  plaintiff 
was  bom  long  after  the  making  of  that  treaty,  but  he  is  a 
lineal  descendant  of  Indians  who  were  then  living  in  that 
territory.  The  treaty  can  have  no  bearing  upon  the  question 
of  his  citizenship,  unless  the  fact  that  his  ancestors  were  made 
citizens  by  that  treaty,  if  it  is  a  fact,  is  material  thereto. 
The  first  question  for  consideration,  therefore,  is  whether  or 
not  he  is  a  citizen  of  the  United  States  by  reason  of  his  birth 
therein  after  California  became  a  part  of  the  United  States. 

The  fourteenth  amendment  of  the  constitution  of  the  United 
States  declares  that,  ''AH  persons  bom  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction  thereof,  are  citi- 
zens of  the  United  States  and  of  the  state  wherein  they 
reside."  It  was  said  by  Field,  J.,  while  sitting  in  the  circuit 
court,  that,  "Independently  of  the  constitutional  provision 
it  has  always  been  the  doctrine  of  this  country,  except  as 
applied  to  Africans  brought  here  and  sold  as  slaves,  that 
birth  within  the  dominion  and  jurisdiction  of  the  United 
States  of  itself  creates  citizenship."  (In  re  Look  Tin  Sing, 
21  Fed.  905,  909 ;  see,  also,  McKay  v.  Campbell,  2  Sawy.  118, 
122,  [Fed.  Cas.  No.  8840]  ;  Inglis  v.  Sailors'  Snug  Harbor, 
3  Pet.  (28  U.  S.)  99,  120,  [7  L.  Ed.  617,  625] ;  United  States 
V.  Wong  Kim  Ark,  169  U.  S.  649,  658,  [42  L.  Ed.  890,  894,  18 
Sup.  Ct.  Rep.  456]  ;  Lynch  v.  Clarke,  1  Sand.  Ch.  (N.  Y.)  583, 
639.)  In  McKay  v.  Campbell,  the  court  said :  "To  be  a  citizen 
of  the  United  States  by  reason  of  his  birth,  a  person  must  not 
only  be  bom  within  its  territorial  limits,  but  he  must  also 
be  born  subject  to  its  jurisdiction — that  is,  in  its  power  and 
obedience."  The  plaintiff's  place  and  time  of  birth,  under 
this  doctrine,  makes  him  a  citizen  of  the  United  States,  unless 
the  fact  that  he  is  of  the  Indian  race,  together  with  such 
tribal  relations  as  he  may  have,  place  him  in  the  class  of 
persons  who  are  not  born  within  the  "jurisdiction  of  the 
United  States,"  or  who  are  not  "bom  .  .  .  subject  to  the 
jurisdiction  thereof/'  as  it  is  expressed  in  the  fourteenth 
amendment* 
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Indians  inhabiting  the  territories  embraced  within  the 
United  States,  prior  to  the  acquisition  of  territory  from  Mex- 
ico in  1848,  were  divided  into  separate  tribes,  sometimes 
called  nations.  The  political  relation  of  these  tribes  or 
nations  to  the  United  States  first  came  up  for  consideration 
in  the  Supreme  Court  of  the  United  States  in  1831,  in  the 
case  of  Cherokee  Nation  v.  Georgia,  5  Pet.  (30  U.  S.)  1,  [8 
L.  Ed.  25],  It  was  held  that  an  Indian  tribe,  though  not 
a  foreign  nation,  and  though  under  the  protection  of  the 
United  States,  is  yet  "a  distinct  political  society,  separated 
from  others,  capable  of  managing  its  own  affairs  and  of  gov- 
erning itself.''  And  m  Worcester  v.  Georgia,  6  Pet.  (31 
U.  S.)  515,  [8  L.  Ed.  483],  it  was  said:  ''The  Indian  nations 
had  always  been  considered  as  distinct,  independent,  political 
communities,  retaining  their  original  natural  rights,  as  the 
undisputed  possessors  of  the  soil,  from  time  immemorial." 
(6  Pet.  559,  [8  L.  Ed.  501].)  This  doctrine  has  been  uni- 
formly  followed  and  enforced  ever  since  with  regard  to  all 
Indian  tribes  within  the  territories  mentioned,  including  those 
within  the  country  situated  in  the  district  formerly  known 
as  the  territory  of  Oregon.  {United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649,  681,  [42  L.  Ed.  890,  902,  18  Sup.  Ct.  Rep. 
456] ;  McKay  v.  Campbell,  2  Sawy.  118,  132,  [Fed.  Cas.  No. 
8840] ;  United  States  v.  Osbom,  6  Sawy.  406,  [2  Fed.  58]  ; 
Ex  parte  Reynolds,  5  Dill.  398,  [Fed.  Cas.  No.  11,719]; 
Jackson  v.  Ooodell,  20  Johns.  (N.  Y.)  188,  193;  The  Kansas 
Indians,  5  Wall.  (72  U.  S.)  737,  [18  L.  Ed.  667]  ;  Scott  v. 
Sandford,  19  How.  393,403,  [15  L.  Ed.  691,  700].)  In  Elk  v. 
WUkins,  112  U.  S.  94,  [28  L.  Ed.  643,  5  Sup.  Ct.  Rep.  41], 
the  right  of  a  member  of  one  of  these  Indian  tribes  to  register 
as  a  voter  in  the  state  of  Nebraska  was  considered.  He 
had  fully  and  completely  surrendered  himself  to  the  juris- 
diction of  the  United  States,  but  it  did  not  appear  that  this 
was  done  under  any  federal  law  or  treaty,  or  that  the  United 
States  had  accepted  his  surrender,  or  in  any  way  treated 
or  recognized  him  as  a  citizen.  Speaking  of  these  Indian 
tribes  the  court  there  said  (112  U.  S.  102,  [28  L.  Ed.  643, 
5  Sup.  Ct.  Rep.  41]): 

"Indians  bom  within  the  territorial  limits  of  the  United 
States,  members  of,  and  owing  immediate  allegiance  to,  one 
of  the  Indian  tribes  (an  alien,  though  dependent,  power), 
although  in  a  geographical  sense  bom  in  the  United  States, 
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are  no  more  'bom  in  the  United  States  and  subject  to  the 
jurisdiction  thereof,'  within  the  meaning  of  the  first  section 
of  the  fourteenth  amendment,  than  the  children  of  subjects 
of  any  foreign  government  bom  within  the  domain  of  that 
government,  or  the  children  bom  within  the  United  States, 
of  ambassadors  or  other  public  ministers  of  foreign  nations." 

The  Indian  tribes  which  were  the  subject  of  these  decisions 
were  all  well  known  and  recognized  as  distinct  communities 
having  laws  and  regulations  binding  upon  each  member,  and 
which  were  in  some  manner  enforced  by  the  tribal  authorities. 
There  were  other  Indians,  in  various  places  in  the  different 
states  of  the  Union,  of  tribes  which,  to  use  the  words  of  Jus- 
tice Johnson  in  his  dissenting  opinion  in  Fletcher  v.  Peck, 
6  Cranch  (10  U.  S.)  ,  at  page  146,  [3  L.  Ed.  181],  had  ''totally 
extinguished  their  national  fire,  and  submitted  themselves  to 
the  laws  of  the  states,"  or,  as  stated  in  Worcester  v.  Georgia, 
6  Pet.  (31  U.  S.)  580,  [8  L.  Ed.  483,  508],  were  ''smaU 
remnants  of  tribes,  .  .  .  surrounded  by  white  population,  and 
who,  by  their  reduced  numbers,  had  lost  the  power  of  self- 
government,"  and  had  become  subject  to  state  laws.  In 
Darnell  v.  Webqmsh,  108  Mass.  133,  it  is  said  that  these  In- 
dians in  Massachusetts,  though  forming  well-known  tribes, 
"having  never  been  recognized  by  any  treaties  or  executive 
or  legislative  acts  of  the  government  of  the  United  States 
as  independent  political  communities,  were  under  the  control 
of  the  legislature  of  the  state."  The  decision  in  Elk  v. 
Wilkin^,  supra,  is  avowedly  based  entirely  on  the  premise 
that  Elk  ''was  born  a  member  of  one  of  those  Indian  tribes 
within  the  limits  of  the  United  States  which  still  exists  and 
is  recognized  as  a  tribe  by  the  government  of  the  United 
States,"  and  that  the  United  States  had  never  provided  for 
or  recognized  his  separation  from  his  tribe,  accepted  him  as 
a  citizen,  or  assumed  jurisdiction  over  him  except  in  connec- 
tion with  its  political  relations  with  his  tribe. 

Under  the  facts  stipulated,  the  status  of  the  plaintiff,  with 
respect  to  these  two  classes  of  Indians,  is  not  clear.  He  was 
bom  in  California,  after  its  admission  into  the  Union,  and 
has  always  resided  there.  At  the  time  of  the  treaty  of 
Queretaro  his  ancestors  were  wild  and  uncivilized  Indians 
settled  in  and  permanently  inhabiting  Indian  villages  in  the 
region  now  forming  Lake  County.  Then,  and  for  several 
years  thereafter,  they  lived  in  tribes  and  maintained  tribal 


Digitized  by 


Google 


March,  1917.]         Anderson  v.  Mathews.  543 

relations,  the  nature  of  which  is  not  stated.  The  name  of 
the  tribe  is  not  given.  It  does  not  appear  that  it  was  known 
by  any  name.  The  United  States  has  never  made  any  treaty 
with  the  tribe,  or  with  any  tribe  of  which  it  ever  formed  a 
part,  or  with  the  particular  group  or  village  of  Indians  with 
whom  the  plaintiff  associates  and  resides.  It  does  not  appear 
that  the  original  tribe  had  any  form  of  government,  laws  or 
regulations  of  any  kind.  He  is  one  of  a  group  of  Indians 
residing  in  Lake  County,  and  who,  although  surrounded  by 
white  neighbors,  practically  associate  exclusively  with  each 
other  and  with  other  Indians  in  that  and  adjacent  counties. 
The  group  has  no  tribal  laws  or  regulations,  and  no  organiza- 
tion or  means  of  enforcing  any  such  laws  or  regulations.  The 
only  sort  of  communal  organization  or  semblance  of  political 
autonomy  it  has  consists  of  the  fact  that  one  of  them  has  the 
title  of  ''Captain,''  and  is  treated  as  their  leader  or  spokes- 
man and  receives  some  deference  and  respect  on  that  account. 
But  he  has  no  authority.  Disputes  are  sometimes  submitted 
to  him  for  settlement,  but  his  decisions  are  considered  wholly 
advisory.  Each  party  accepts  or  rejects  them  as  he  chooses, 
and  there  is  neither  enforcement  nor  means  of  enforcement 
thereof. 

Some  years  ago  a  white  man  named  Bucknall  donated  a 
tract  of  land  to  another  group  of  Indians  in  the  vicinity,  on 
which  said  Indians  reside  as  in  a  village.  In  this  village  the 
United  States  has  established  a  school  for  the  benefit  of  all 
the  Indians  of  the  vicinity,  and  it  provides  transportation 
thereto  for  the  children  of  the  plaintiff's  group  or  village. 
This  land  is  held  in  trust  for  the  benefit  of  all  these  Indian 
villages,  and  they  all  contribute  to  pay  the  taxes  thereon. 
They  have  never  been  taxed  on  other  property,  and  the  plain- 
tiff has  not  otherwise  paid  taxes.. 

A  few  years  ago  the  federal  government  purchased  a  tract 
of  land  in  Lake  County  for  a  home  for  these  Indians,  includ- 
ing the  group  of  which  plaintiff  is  a  member,  upon  which  any 
family  of  the  group  can  live  and  make  its  home.  It  has  been 
subdivided  into  lots  for  allotment,  in  severalty,  to  the  bene- 
ficiaries. The  plaintiff  has  selected  a  lot  and  has  established 
a  residence  thereon  where  he  lives  when  not  employed  else- 
where. He  has  not  received  any  certificate  or  patent  for  the 
allotment.  The  Indian  agent  at  Bound  Valley  Reservation 
furnishes  some  food  and  clothing  to  these  Indians  in  cases 
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of  extreme  necessity  ''and  attends  to  their  ordinary  wants." 
No  explanation  is  given  of  the  meaning  of  the  phrase  just 
quoted.  In  no  other  manner  has  the  United  States  dealt 
with  these  Indians  or  recognized  their  distinct  or  communal 
existence,  separate  from  other  inhabitants  of  the  state. 

The  plaintiff  and  the  other  Indians  of  his  group  maintain 
themselves  and  their  families  chiefly  by  doing  farm  work  for 
wages  on  the  farms  of  their  white  neighbors.  They  also  catch 
fish  and  gather  acorns,  which  they  dry  and  store  for  winter 
food.  When  at  work  for  farmers  they  live  in  houses  fur- 
nished by  their  employers,  or  in  camps  in  the  fields  near  their 
work,  returning  to  their  village  when  the  employment  ends. 
White  employees  also  camp  in  the  fields  at  such  times  in  sim- 
ilar manner.  They  all  acknowledge  themselves  bound  by 
state  laws,  and  do  not  dispute  the  jurisdiction  of  the  state 
over  them.  The  plaintiff  was  married  under  state  law,  and 
when  the  petition  was  filed  he  was  living  with  his  family  in 
a  house  on  the  land  of  a  farmer  for  whom  he  was  working. 
He  expects  to  return  to  the  village  when  his  employment 
ceases.  It  is  not  the  custom  of  those  Indians  to  marry  by 
state  law.  They  usually  take  *a  woman  and  live  with  her 
according  to  the  Indian  custom,  by  her  parents'  consent,  but 
without  a  ceremonial  marriage  after  our  forms.  They  wear 
clothes  similar  to  those  worn  by  their  white  neighbors. 

Prom  these  circumstances  we  think  it  is  clear  that  the  plain- 
tiff is  a  citizen  of  the  United  States  and  entitled  to  regis- 
tration as  a  voter.  Ordinarily  every  person  residing  in  the 
United  States  is  subject  to  its  jurisdiction,  and  if  bom  here 
is,  by  that  fact,  a  citizen.  The  only  exceptions  to  this  rule 
are  persons  who,  although  residing  here,  or  bom  here,  are,  for 
some  adventitious  reason,  subject  to  the  jurisdiction  of  some 
other  country  or  political  community,  as,  for  example,  resident 
ministers  of  some  other  country  and  their  children  bom  here, 
or  members  of  Indian  tribes  recognized  as  such  by  the  fed- 
eral government.  The  Indian  tribes  recognized  by  the  federal 
government  are  not  subject  to  the  laws  of  the  state  in  which 
they  are  situated.  They  are  under  the  control  and  protection 
of  the  United  States,  but  they  retain  the  right  of  local  self- 
government,  and  they  regulate  and  control  their  own  local 
affairs  and  rights  of  persons  and  property,  except  as  Con- 
gress  has   otherwise   specially   provided   by   law.     {Kansas 
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Indians,  72  U.  S.  737,  756,  [18  L.  Ed.  667,  673] ;  United  States 
Y.  Kagama,  118  U.  S.  375,  381-384,  [30  L.  Ed.  228,  6  Sup. 
Ct.  Rep.  1109]  ;  Wall  v.  Williamson,  8  Ala.  48,  52;  Turner  v. 
Fish,  28  Miss.  306,  311;  Boyer  v.  Dively,  58  Mo.  510,  529.) 
For  this  reason  Indians  of  that  description  are  not  deemed 
to  be  ''subject  to  the  jurisdiction"  of  the  United  States, 
within  the  meaning  of  that  phrase  in  the  fourteenth  amend- 
ment and  in  the  decisions  first  above  cited,  and,  though  bom 
here,  they  do  not  thereby  become  citizens. 

The  plaintiff,  and  the  group  of  Indians  with  whom  he  asso- 
ciates, do  not  belong  to  any  tribe  that  was  ever  known  or 
recognized  as  such  by  the  United  States  as  a  distinct  political 
community.  The  tribe,  so  far  as  we  know,  never  had  a  tribal 
government  of  any  sort.  Admitting  that  the  original  tribe 
may  have  had  such  government,  yet  the  plaintiff's  group 
never  had  any  form  of  self-government  of  any  kind.  Neither 
the  members  of  the  group  nor,  so  far  as  known,  the  members 
of  the  tribe,  were  subject  to,  or  owed  allegiance  to,  any  gov- 
ernment, except  that  of  the  United  States  and  the  state  of 
California,  and,  prior  to  1848,  that  of  Mexico.  The  reason 
for  the  rule  laid  down  in  Elk  v.  WUJcins,  supra,  declaring 
that  a  tribal  Indian  is  not  a  citizen  of  the  United  States,  is 
wholly  wanting  here,  and  therefore  this  case  is  governed  by 
the  general  rule  that  the  place  of  birth  confers  citizenship. 
The  plaintiff  and  his  group  rather  belong  to  that  class  of 
Indians  described  in  Danzell  v.  Wehquish,  108  Mass.  133,  and 
Fletcher  v.  Peck,  6  Cranch  (U.  S.),  146,  [3  L.  Ed.  181],  as 
Indians  who  have  lost  their  power  of  self-government  and  be- 
come subject  to  state  laws,  and  who  accordingly  must  be  citi- 
zens by  birth,  since  they  have  never  been  subject  to  any 
jurisdiction  other  than  that  of  the  United  States. 

Another  consideration  leads  to  the  same  conclusion,  with 
respect  to  the  plaintiff  particularly.  Section  6  of  the  act  of 
Congress  of  February  8,  1887,  known  as  the  Dawes  Act  (24 
U.  S.  Stats.  390),  provides  that  "every  Indian  born  within 
the  territorial  limits  of  the  United  States  who  has  voluntarily 
taken  up,  within  said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  a  citizen  of  the  United 
States,  .  .  .  whether  said  Indian  has  been  or  not,  by  birth 
or  otherwise,  a  member  of  any  tribe  of  Indians"  within  the 
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United  States.  The  tribes  of  Indians  here  referred  to  must 
be  taken  to  include  only  the  tribes  recognized  as  such  by  the 
United  States,  and  constituting  independent  communities  un- 
der the  decisions  above  cited.  The  provision  contemplates 
that  Indians  not  of  such  tribes  may  become  citizens  in  the 
manner  specified.  This  would  include  the  plaintiff,  if  it  be 
conceded  that  he  would  not  be  a  citizen  but  for  this  statute. 
He  voluntarily  lives  separate  and  apart  from  any  recognized 
tribe,  he  works,  dresses,  eats,  and  lives  with  and  maintains  his 
lawful  wife  and  his  family,  after  the  manner  of  civilized 
peoples.  He  comes  within  the  terms  of  the  statute,  and  is, 
therefore,  a  citizen. 

The  plaintiff  earnestly  contends  that  all  Indians  residing  in 
California  at  the  time  of  the  cession  of  the  territory  to  the 
United  States  in  1848  were  citizens  of  Mexico  under  the  "Plan 
of  Iguala,"  declaring  that  "All  the  inhabitants  of  New 
Spain,  without  distinction,  whether  Europeans,  Africans,  or 
Indians,  are  citizens  of  this  monarchy,  with  a  right  to  be 
employed  in  any  post  according  to  their  merits  and  virtues" 
(United  States  v.  Ritchie,  58  U.  S.  525,  538,  [15  L.  Ed.  236, 
240]);  that  the  ancestors  of  the  plaintiff  were  "Mexicans 
now  established"  in  the  territory  ceded  to  the  United  States 
by  the  treaty  of  Queretaro,  that  accordingly  they  became  citi- 
zens of  the  United  States  by  article  VIII  thereof,  and  that 
plaintiff  became  a  citizen  by  reason  of  his  ancestry  and 
birthplace.  It  has  been  said  that  the  translation  of  the  word 
"habitantes,"  in  the  original  statement  of  the  Plan  of  Iguala, 
as  "inhabitants,"  in  the  version  above  given,  is  not  accu- 
rate, that  the  term  "habitantes"  in  Mexican  usage,  "is  limited 
to  persons  having  a  place  of  abode,  and  does  not  embrace 
vagrants  or  nomads."  (United  States  v.  Santistevan,  1  N.  M. 
583,  591.)  There  may  be  doubt,  therefore,  whether  Indians 
of  the  northern  part  of  California,  such  as  plaintiff's  ances- 
tors, were  intended  to  be  included  in  the  phrase  "Mexicans 
now  established"  in  the  treaty  of  Queretaro.  Inasmuch  as 
the  proposition  is  not  necessary  to  the  plaintiff's  case,  we 
express  no  opinion  concerning  it. 

It  is  proper  to  add  that  the  establishment  of  a  school  by 
the  federal  government  for  the  use  of  these  Indians,  and  the 
purchase  of  land  for  allotment  to  them,  does  not  constitute 
a  recognition  of  them  as  a  distinct  tribe  with  independent  self- 
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government,  so  as  to  bring  them  within  the  doctrine  of  Elk 
V.  WUkins,  supra. 
Let  a  writ  of  mandate  issue  as  prayed  for. 

Sloss,  J.,  Melvin,  J.,  Henshaw,  J.,  Lorigan,  J.,  Lawlor,  J., 
and  Angdlotti,  C.  J.,  concurred 


[S.  F.  No.  7739.    Department  Two.— March  9,  1917.] 

In  the  Matter  of  the  Estate  of  JAMES  STEWART,  De- 
ceased.  JOHN  S.  CHAMBERS,  as  Controller  of  the 
State  of  California,  Appellant. 

Inheritance  Tax — Act  of  1913 — Liability  of  Homestead  Property. 
Oommujiitj  property  impressed  with  a  homestead  during  the  Gfe 
of  the  husband,  title  to  which  vested  absolutely  in  his  widow  upon 
his  death,  is  liable  to  the  inheritance  tax  imposed  by  subdivision  1 
of  section  2  of  the  Inheritance  Tax  Act  of  1913. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  fixing  an  inheritance  tax.  J.  V. 
Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  A.  Waring,  Inheritance  Tax  Attorney,  and  Albert 
H.  Elliot,  Assistant  Inheritance  Tax  Attorney,  for  Appellant. 

James  C.  Sims,  for  Respondent. 

HENSHAW,  J.— In  1913  Emma  Georgina  Stewart,  then 
wife,  now  widow,  of  James  Stewart,  deceased,  declared  a 
homestead  upon  community  property.  Upon  his  death  title 
to  the  land  impressed  with  this  homestead  vested  absolutely 
in  the  widow.  (Civ.  Code,  sec.  1265;  Code  Civ.  Proc,  sec. 
1474.) 

In  the  adjustment  of  the  inheritance  tax  due  to  the  state 
from  the  estate  of  James  Stewart,  deceased,  the  judge  in  pro- 
bate relieved  from  liability  for  such  inheritance  tax  the  sum 
of  five  thousand  dollars,  as  a  homestead  exemption.  The  ques- 
tion here  presented  is  whether  or  not  under  the  law  an  inherit- 
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ance  tax  is  imposed  upon  the  value  of  property,  title  to  which 
is  thus  vested  by  virtue  of  the  homestead  laws. 

The  Inheritance  Tax  Act  of  1913,  in  section  2,  declares  that 
^'a  tax  shall  be  and  is  hereby  imposed  upon  the  transfer  of 
any  property  ...  in  the  following  cases :  1.  When  the  trans- 
fer is  by  will  or  by  the  intestate  or  homestead  laws  of  this 
state,  from  any  person  dying  seised  or  possessed  of  the  prop- 
erty while  a  resident  of  the  state,  or  by  any  probate  home- 
stead set  apart  from  said  property."  (Stats.  1913,  c.  595, 
[p.  1067].)  By  the  sections  of  the  Civil  Code  and  Code  of 
Civil  Procedure  above  cited,  title  to  the  property  impressed 
with  the  homestead  vested  in  the  widow  upon  the  death  of 
the  husband.  {Hart  v.  Taber,  161  Cal.  20,  [118  Pac.  252] ; 
Humboldt  Sav.  Bank  v.  McCleverty,  161  Cal.  285,  [119  Pac. 
82] ;  Wall  V.  Brown,  162  Cal.  307,  [122  Pac.  478].)  Subdi- 
vision 1  of  section  2  of  the  Inheritance  Tax  Act  above  quoted 
unmistakably  indicates  that  a  transfer  of  title  or  of  interest 
as  used  in  the  inheritance  tax  law  means  a  transfer  accom- 
plished by  operation  of  law  as  well  as  by  the  act  of  the  par- 
ties. It  appears  too  plain  to  permit  of  discussion  that  under 
these  circumstances  the  homestead  property,  title  to  which  was 
transferred  to  the  widow  by  and  on  the  death  of  her  husband, 
was  liable  for  the  inheritance  tax  under  the  law  that  has  been 
quoted.  Respondent  has  filed  no  brief  upon  this  appeal,  and 
we  are  without  light  as  to  the  views  she  may  entertain  in 
support  of  the  court's  decree.  Wherefore  that  decree,  so  far 
as  it  exempts  from  the  inheritance  tax  the  homestead  prop- 
erty, is  reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
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[S.  p.  No.  7113.    Department  Two.— March  »,  1917.] 

WILLIAM  B.  VARCOB,  AppeUant,  v.  ALAMBDA  LODGE 
No.  1015,  BENEVOLENT  AND  PROTECTIVE  OR- 
DER OF  ELKS  OF  UNITED  STATES  OF  AMERICA, 
Respondent. 

Municipal  Corporations — Citt  of  Alameda — Restriction  on  Sale  op 
Intoxicating  Liquors — Social  Clubhouse. — The  provision  of  the 
charter  of  the  city  of  Alameda  rendering  it  unlawful  for  any  per- 
son, firm,  or  corporation  to  e&tablish,  open,  keep,  maint)Eiin,  or  carry 
on  any  saloon,  bar,  store,  dramshop,  tippling  place,  stand  or  any 
place  where  spirituous,  malt  or  fermented  liquors  or  wines  or  any 
admixture  thereof,  are  sold  or  given  away,  or  to  sell  or  barter  or 
give  away  within  the  limits  of  the  city  any  such  liquors,  without 
having  permission  pursuant  to  an  ordinance  of  the  council  or  people, 
and  empowering  the  council  to  impose  license  taxes  for  the  selling 
and  giving  away  of  such  liquors,  is  designed  merely  to  limit  and 
restrict  the  business  of  selling  such  liquors,  and  does  not  apply 
to  a  fraternal  organization  which  maintains  a  clubhouse  and  buffet 
where  liquors  are  dispersed,  not  as  a  business  or  for  profit,  but  as 
an  incidental  accommodation  to  its  members  desiring  such  refresh- 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    J.  D.  Murphy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qeorge  W.  HoUister,  and  Samuel  Poorman,  Jr.,  City  At- 
torney of  Alameda,  Amicus  Curiae,  for  Appellant. 

L.  R.  Weinmann,  and  Raymond  Benjamin,  for  Respondent. 

HENSHAW,  J. — The  purpose  of  this  action  was  to  enjoin 
the  selling  or  serving  of  liquors  by  defendant  to  its  members 
and  their  guests,  upon  the  ground  that  such  sales  are  vio- 
lative of  the  provisions  of  the  charter  of  the  city  of  Alameda 
(art.  X^  sec.  1).  A  general  demurrer  to  the  complaint  was 
sustained,  and  upon  plaintiff's  failure  to  amend,  judgment 
passed  for  defendant.  Upon  plaintiff's  appeal  the  city  attor- 
ney of  the  city  of  Alameda  has  presented  a  brief  on  behalf  of 
the  city,  which  brief  is  both  admirable  in  its  learning  and 
commendable  in  its  fairness. 
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The  facts  are  unquestioned  and  may  be  thus  stated,  in  the 
language  of  appellant's  brief:  **The  defendant  maintains  a 
bona  fide  clubhouse,  not  as  its  business,  but  'solely  as  an  inci- 
dent possessing  and  having  a  tendency  to  foster  and  further 
the  spirit  of  charity  and  kindly  good  fellowship  between  its 
members.'  The  maintenance  of  such  clubhouse  is  not  one  of 
the  purposes  for  which  defendant  was  organized,  nor  is  the 
operation  of  said  buffet.  The  clubhouse  is  not  owned  by 
defendant,  but  by  Elks'  Hall  Association,  a  corporation,  'the 
directors  of  which  corporation  are  members  of  said  Alameda 
Lodge,  and  have  been  selected  by  said  Lodge.'  The  dispen- 
sing of  liquor  at  said  buffet  is  not  for  profit,  and  can  in  no 
commercial  sense  be  termed  defendant's  business,  but  is 
rather  an  incidental  accommodation  to  its  members  desiring 
such  refreshment,  just  as  the  supplying  of  newspapers  and 
meals  is  an  incident  to  the  real  business  purposes  of  any 
social  or  fraternal  club.  A  license  is  held  by  defendant 
under  the  Internal  Revenue  Laws  of  the  United  States." 

The  charter  of  Alameda,  in  article  X,  section  1,  above 
noted,  declares  as  follows:  *'It  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation  to  establish,  open,  keep,  maintain, 
or  carry  on  within  thg  city  of  Alameda  any  saloon,  bar,  store, 
dramshop,  tippling  place,  stand,  or  any  place  where  spiritu- 
ous, malt,  or  fermented  liquors  or  wines  or  any  admixture 
thereof,  are  sold  or  given  away,  or  for  any  person,  firm,  or 
corporation  (except  as  hereinafter  provided)  to  sell  or  barter 
or  give  away  within  the  limits  of  the  city  any  spirituous, 
malt,  or  fermented  liquors  or  wines  or  any  admixture  thereof, 
without  having  permission  pursuant  to  an  ordinance  of  the 
council  or  people,  as  provided  in  this  article."  By  section  2 
of  the  same  article  the  council  is  empowered  to  impose  all 
license  taxes  for  the  selling  and  giving  away  of  such  liquors 
and  the  number  of  licenses  is  limited.  By  section  7  it  is  pro- 
vided that,  "No  license  shall  be  issued  entitling  the  licensee 
to  carry  on  the  business  licensed  at  more  than  one  place"; 
and  that  the  licensee  shall  keep  his  license  posted  ''in  his 
saloon  or  place  of  making  sales  thereunder."  Section  8  pro- 
vides that,  "No  license  shall  be  required  for  the  purpose  of 
selling  liquors  at  wholesale  to  any  retail  dealer  in  this  city 
who  holds  a  license  under  the  provisions  of  this  article." 

The  contention  of  appellant  is  that  this  case  is  to  be  distin- 
guished from  that  of  Cuzner  v.  California  Club,  155  Cal.  303, 
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[20  L.  B.  A.  (N.  S.)  1095,  100  Pac.  868],  in  that  the  language 
of  the  charter  of  the  city  of  Alameda  is  broader  and  more 
comprehensive  than  the  language  of  the  Los  Angeles  ordi- 
nance considered  in  the  Cuzner  case;  that  the  Los  Angeles 
ordinance  was  directed  against  sales  as  a  business,  while  the 
charter  of  Alameda,  while  also  directed  against  the  same 
thing,  still  further  prohibits  any  and  all  selling  or  giving 
away  excepting  such  selling  or  giving  away  under  license. 
It  IS  quite  manifest,  and  is  recognized,  that  this  construction 
would  make  criminal  the  giving  away  of  wine  or  liquor  by  a 
host  to  his  guests  in  his  own  house,  but  to  this  the  complete 
answer  is  that  it  is  within  the  power  of  the  law  to  do  this 
thing,  and  if  it  has  done  so,  unquestioned  obedience  is  the 
law's  due. 

It  would  not  here  be  profitable  to  attempt  an  analysis  of 
the  cases,  nor  even  to  set  forth  at  length  the  divergent  views 
of  the  courts,  because  it  very  rarely  happens  that  the  lan- 
guage of  an  ordinance  or  charter  which  a  particular  court 
may  be  engaged  in  construing  is  sufiBciently  identical  with 
that  of  other  ordinances  or  charters  which  have  been  inter- 
preted 80  as  to  give  the  decisions  so  doing  any  considerable, 
much  less  controlling,  weight.  SuflSce  it,  then,  to  refer  to 
such  cases  as  State  v.  Minnesota  Club,  106  Minn.  515,  [20 
L.  B.  A.  (N.  S.)  1101,  119  N.  W.  494] ;  County  of  Ada  v. 
Boise  Commercial  Club,  20  Idaho,  421,  [38  L.  B.  A.  (N.  S.) 
101, 118  Pac.  1086] ;  Manning  v.  Canon  City,  45  Colo.  571,  [23 
L.  B.  A.  (N.  S.)  192, 101  Pac.  978] ;  South  Shore  Country  Club 
v.  People,  228  111.  75,  [119  Am.  St.  Bep.  417, 10  Ann.  Cas.  383, 
12  L.  B.  A.  (N.  S.)  519,  81  N.  E.  805] ;  United  States  v.  Alexis 
Club,  98  Fed.  725,  as  dealing  elaborately  with  one  view  of 
the  matter;  while  the  opposing  view  will  be  found  in  such 
cases  as  Oraff  v.  Evans,  L.  B.  8  Q.  B.  Div.  373;  People  v. 
Adelphi  Club,  149  N.  Y.  5,  [52  Am.  St.  Bep.  700,  31  L.  B.  A. 
510,  43  N.  E.  410] ;  Klein  v.  Livingston  Club,  177  Pa.  224, 
[55  Am.  St.  Bep.  717,  34  L.  B.  A.  94,  35  Atl.  606] ;  State 
ex  rel.  Bell  v.  St.  Louis  Club,  125  Mo.  308,  [26  L.  B.  A.  573, 
28  S.  W.  604] ;  State  etc.  v.  Colonial  Club,  154  N.  E.  177, 
[Ann.  Cas.  1912A,  1079,  31  L.  B.  A.  (N.  S.)  387,  69  S.  E. 
771] ;  state  ex  rel.  Columbia  Club  v.  McM aster,  35  S.  C.  1, 
[28  Am.  St.  Bep.  826,  14  S.  E.  290] ;  Cuzner  v.  California 
Club,  155  Cal.  303,  [20  L.  B.  A.  (N.  S.)  1095,  100  Pac.  868] ; 
State  V.  Austin  Club,  89  Tex.  20,  [30  L.  B.  A.  500,  33  S.  W. 
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113]  ;  Tennessee  Club  v.  Dwyer,  11  Lea,  452,  [47  Am.  Rep. 
298] ;  Piedmont  Club  v.  Commonwealihy  87  Va.  540,  [12  S.  E. 
963];  Commonwealth  v.  Smith,  102  Mass.  144;  Borden  v. 
Montana  Club,  10  Mont.  330,  [24  Am.  St.  Rep.  27,  11  L.  R.  A. 
593,  25  Pac.  1042]. 

In  every  case  the  fundamental  question  is  the  scope  of  the 
ordinance,  and  in  this  case  that  question  may  thus  be  stated : 
Fully  conceding  the  power  of  the  city  of  Alameda,  under  a 
proper  law  designed  to  that  end,  absolutely  to  prohibit  in 
every  instance  any  sort  of  sale  or  any  sort  of  giving  away  of 
intoxicants,  did  its  charter  provisions  in  this  instance  design 
to  do  that  thing,  or  did  they  design  to  limit  and  restrict  the 
business  of  selling  ?  We  think  that  it  is  clear  that  the  charter 
was  directed  to  the  regulation  of  the  business,  and  in  this 
view  the  case  is  not  distinguishable  from  that  of  Cuzner  v. 
California  Club,  155  Cal.  303,  [20  L.  R.  A.  (N.  S.)  1095,  100 
Pac.  868].  And,  finally,  of  this  and  of  every  like  case,  it  may 
be  said  that  if  the  construction  of  the  existing  law  does  not 
meet  the  views  of  the  municipal  authorities  or  the  people,  the 
remedy  is  ready  to  their  hand,  to  enact  such  a  law  as  will  put 
all  such  questions  beyond  peradventure. 

The  judgment  appealed  from  is  therefore  aflBrmed, 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[S.  F.  No.  7106.    Department  Two.— Marcli  9,  1»17.] 

E.   D.    HEDGES,   Respondent,   v.   GEORGE   K,   PRINK, 

Appellant. 

Corporation  —  Illegal  Contract  for  Division  of  Capptal  Stock 
Amongst  Stockholders. — An  agreement  between  the  stockholders 
of  an  insolvent  corporation  and  one  of  itls  creditors,  by  which  all 
the  assets  of  the  corporation,  except  certain  promissory  notes,  were 
taken  over  by  the  creditor  in  satisfaction  of  his  indebtedness,  and 
such  notes  were  transferred  to  a  trustee  for  collection,  and  the 
proceeds  when  collected  were  to  be  distributed  amongst  the  stock- 
holders, is  valid  to  the  extent  that  it  provided  for  the  collection  of 
the  notes  by  the  trustee,  but  illegal  and  void  in  so  far  as  it  at- 
tempted to  provide  for  a  division  of  the  proceedB  amongst  the 
stockholders. 
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Id. — Neither  Directors  nor  Stockholders  can  Authorize  Such  Con- 
tract.— Such  a  method  of  distributing  a  portion  of  the  capital 
stock  of  a  corporation  is  illegal  aild  void  and  not  permitted,  whether 
attempted  bj  the  directors,  the  stockholders,  or  both. 

Id. — Contract  Partly  Lawful  and  Partly  Unlawful. — Where  a 
contract  has  several  distinct  objects,  of  which  one  at  least  is  law- 
ful, and  one  at  least  is  unlawful,  the  eonttact  is  Toid  as  to  the 
latter  and  valid  as  to  the  rest. 

Id. — Estoppel— Assent  of  Stockholder. — The  maker  of  one  of  such 
notes,  who  was  also  a  stockholder,  is  not  estopped  by  giving  his 
assent  to  the  illegal  contract  from  urging  its  invalidity  in  a  suit 
on  the  note. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Goodfellow,  Eells  &  Orrick^  and  Goodfellow,  Eells,  Moore 
&  Orrick,  for  Appellant. 

McClanahan  &  Derby,  and  H.  W.  Qlensor,  for  Respondent. 

HENSHAW,  J. — Appellant  was  indebted  to  the  American- 
Hawaiian  Mahogany  Lumber  Company,  a  corporation,  in 
which  he  was  a  stockholder.  His  indebtedness  was  evidenced 
by  his  promissory  note.  The  corporation  became  financially 
involved  to  such  an  extent  that  it  was  insolvent  It  owed  one 
C.  Bolte  about  eight  thousand  dollars  for  money  advanced  by 
him.  It  owed  other  smaller  indebtednesses.  It  had  entered 
into  contracts  which  it  could  not  fulfill,  and  under  one  of 
these  it  apprehended  a  serious  liability  for  damages.  A  spe- 
cial meeting  of  the  stockholders  was  held  under  these  circum- 
stances and  the  principal  creditor,  Mr.  Bolte,  offered  to  take 
over  the  assets  of  the  company  in  satisfaction  of  its  indebted- 
ness to  him,  and  to  assume  all  the  liabilities  of  the  company, 
and  to  guarantee  protection  to  the  individual  stockholders 
against  their  stockholder's  liability.  A  modification  of  this 
offer  was  tendered  by  the  stockholders  and  accepted  by  Mr. 
Bolte.  Under  this  modified  agreement  all  of  the  assets  of  the 
corporation  were  to  be  made  over  to  Mr.  Bolte  and  retained 
by  him  under  his  guaranty,  saving  two  notes  and  their  pro- 
ceeds, one  of  these  being  the  note  of  the  defendant  here  in 
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suit.  Touching  these  notes  and  their  proceeds  it  was  agreed 
that  Bolte  should  transfer  them  to  respondent,  as  trustee  for 
all  the  shareholders  of  the  company,  excepting  himself.  The 
proceeds  of  the  notes  when  collected  were  to  be  distributed 
ratably  amongst  all  the  stockholders  saving  himself.  The 
appellant  as  a  stockholder  executed  this  agreement  and  two- 
thirds  of  the  stockholders  joined  therein.  The  not«  was  in- 
dorsed by  Bolte  to  the  respondent  after  maturity,  and  re- 
spondent's title  to  the  note  and  his  right  to  proceed  in  this 
action,  which  is  for  the  collection  of  it,  is  based  wholly  upon 
the  agreement  above  set  forth  between  Bolte  and  the  stock- 
holders of  the  corporation. 

The  defense  to  the  action  was  that  this  agreement  between 
Bolte  and  the  stockholders  was  void,  in  consequence  of  which 
this  respondent  acquired  no  title  to  the  note.  The  court 
found  and  concluded  that  the  trust  agreement  was  violative 
of  section  309  of  the  Civil  Code,  but  that  appellant,  maker  of 
the  note,  who  as  a  stockholder  had  entered  into  the  agreement, 
was  estopped  to  deny  its  validity.  It  therefore  gave  judg- 
ment accordingly,  from  which  judgment  this  appeal  is  taken. 

The  language  of  our  law  and  of  our  decisions  permits  of  no 
doubt  but  that  this  attempted  method  of  distributing  a  por- 
tion of  the  capital  stock  of  the  corporation  was  illegal  and 
void.  Section  309  of  the  Civil  Code  forbids  it.  Section  560 
of  the  Penal  Code  condemns  it  as  criminal.  Such  an  act  of 
distribution  is  not  permitted,  whether  attempted  by  the  direc- 
tors, the  stockholders,  or  both.  {Kohl  v.  LUienthal,  81  Cal. 
378,  385,  t6  L.  R.  A.  520,  20  Pac.  401,  22  Pac.  689] ;  Kreamer 
V.  Earl,  91  Cal.  112,  [27  Pac.  735] ;  Tapscott  v.  Mexican  Colo- 
rado etc.  Co.,  153  Cal.  664,  667,  [96  Pac.  271};  Burne  v.  Lee, 
156  Cal.  221,  228,  [104  Pac.  438].) 

The  conclusion  is  therefore  not  to  be  avoided  that  in  so  far 
as  this. trust  agreement  contemplated  the  division  by  the  re- 
spondent of  the  proceeds  of  these  notes,  the  agreement  itself 
was  illegal  and  void,  as  the  court  found.  But  does  this  con- 
clusion vitiate  the  whole  contract  and  thus  destroy  plaintiff's 
right  of  action?  We  think  not,  and  our  conclusion  is  based 
upon  the  fact  that  the  agreement  between  Bolte  and  the  stock- 
holders contains  two  severable  and  distinct  objects.  It  is  both 
familiar  and  declared  law  (Civ.  Code,  sec.  1599)  that  where 
a  contract  has  several  distinct  objects,  of  which  one  at  least 
is  lawful,  and  one  at  least  is  unlawful,  the  contract  is  void  as 
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to  the  latter  and  valid  as  to  the  rest.  Here  the  essence  of  the 
agreement  between  the  parties  was  that  Bolte  would  take  not 
all,  but  only  a  part,  of  the  assets  of  the  corporation  for  the 
considerations  which  in  turn  he  would  give.  The  assets  which 
were  to  remain  in  the  corporation  were  these  proraissoiy  notes. 
But  instead  of  permitting  the  legal  title  to  remain  in  the  cor- 
poration, the  devious  method  of  collection  through  a  trustee 
was  agreed  upon,  and  only  after  collection  was  the  duty  im- 
posed upon  this  trustee  of  a  ratable  distribution  of  the  as- 
sets. It  would  seem  to  be  quite  plain  herefrom  that  this  re- 
spondent was  vested  with  title  authorizing  him  to  reduce  this 
chose  in  action  to  judgment  and  to  collect  that  judgment. 
Up  to  that  point  the  agreement  violated  no  law.  The  forbid- 
den step  was  the  next  separable  one  which  he  was  called  upon 
to  take — the  ratable  distribution  of  the  fruits  of  his  judg- 
ment. An  effort  upon  the  part  of  this  trustee  so  to  execute 
this  void  and  illegal  trust  could,  at  the  instance  of  any  party 
in  interest,  be  stopped.  But  there  is  nothing,  as  we  construe 
this  contract,  which  prevents  the  trustee  from  collecting  the 
amount  due  upon  the  promissory  note,  which  amount  becomes 
an  asset  of  the  corporation  for  disposition  under  the  law. 
Wherefore  it  would  become  the  trustee 's  duty  upon  collection 
to  pay  the  moneys  over  to  the  corporation,  or,  if  this  were  im- 
practicable, to  seek  the  aid  of  a  court  of  equity  for  its  final 
disposition. 

Appellant's  position  is  sound,  that  he  is  not  estopped  by 
virtue  of  his  written  assent  to  this  illegal  contract,  from  ur- 
ging its  invalidity  here.  No  ratification  or  attempted  ratifica- 
tion can  validate  such  a  contract  as  this,  denounced  by  both 
our  civil  and  our  criminal  law,  nor  silence  an  objector  to  its 
enforcement,  even  though  he  may  originally  have  assented 
thereto.  {ViscUia  etc.  Co.  v.  Sims,  104  Cal.  326,  [43  Am.  St. 
Rep.  105,  37  Pac.  1042] ;  Colby  v.  Title  Ins.  <&  Trust  Co.,  160 
Cal.  632,  [Ann.  Cas.  1913A,  515,  35  L.  R.  A.  (N.  S.)  813,  Jl? 
Pac.  913};  Ppmeroy's  Equity  Jurisprudence,  sec.  805.) 

The  judgment  appealed  from  is  therefore  afSrmed. 

Lorigan,  J.,  and  Melvin  J.,  concurred. 
Hearing  in  Bank  denied. 
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[L.  A.  No.  3853.    Department  Two.^Marcli  9,  1917.] 

J.  WALTER  HUGHES,  Respondent,  r.  WARMAN  STEEL 
CASTING  COMPANY  (a  Corporation),  AppeUant. 

Nboligenos — Pleading. — Negligence  may  be  charged  in  general  terms, 
and  a  complaint  is  sufficient  which  alleges  that  what  plaintiff  claims 
was  done  by  defendant  was.  done  negligently  bj  him,  and  farther 
shows  that  the  negligence  caused  or  contributed  to  the  injury  of  the 
plaintiff. 

Id.— Dangebous  Method  of  Work— Sufkciency  or  Oomflaint. — ^In 
an  action  to  recover  for  personal  injuries  to  an  employee  in  a 
foundry  resulting  from  the  negligence  of  the  employer  in  failing  to 
furnish  him  with  suitable  tools  and  appliances  with  which  to  per- 
form the  labor  assigned  him,  the  complaint  is  sufficient  if  it 
describes  the  method  of  doing  the  work,  alleges  that  such  method 
is  dangerous,  and  describes  in  what  respect  it  is  dangerous,  and 
further  alleges  that  the  defendant  in  adopting  the  method  was 
negligent,  and  that  as  a  result  of  such  negligence  the  plaintiff  was 
injured,  describing  the  manner  in  which  the  injury  occurred.  Such 
allegations  are  of  facts  and  not  conclusions  of  law. 

Id.— Safe  Tools  and  Appliances — Method  of  Work  Employed  El8S> 
WHERE. — While  an  employer  is  only  required  to  furnish  such  tools 
and  appliances  as  are  reasonably  safe  in  pursuing  the  method  of 
work  he  assigns  his  employees  to  perform,  the  f^ct  that  the  method 
adopted  by  him  in  doing  a  certain  kind  of  work  is  that  usually 
employed  elsewhere  does  not  necessarily  excuse  him  from  adopting 
any  other  or  safer  method. 

Id.— Reasonable  Care  in  Adopting  Method  of  Work. — The  question 
always  is,  Did  the  employer  exercise  ordinary  and  reasonable  care 
in  adopting  the  method  he  set  his  employee  to  pursue  in  doing  his 
workt  In  determining  this  the  jury  may  take  into  consideration 
methods  adopted  elsewhere,  but  they  are  not  controlling  in  the 
matter  of  reasonable  care;  that  is  to  be  determined  from  all  the 
circumstances  of  the  employment. 

Id. — Contributory  Negligence — Insufficient  Plea. — The  defense  of 
contributory  negligence  is  an  affirmative  one,  and  must  be  pleaded, 
and  a  mere  averment  that  the  injury  to  plaintiff  was  entirely  caused 
by  his  own  negligence  is  not  a  plea  of  contributory  negligence. 

Id. — Affirmative  Plea  of  Plaintiff's  Neougenoe — General  Issue — 
Evidence. — Where  the  answer  denies  all  negligence  on  the  part  of 
the  defendant,  a  defense  that  the  injury  to  the  plaintiff  was  solely 
caused  by  his  own  negligence,  though  specially  pleaded,  was  availa- 
ble  under  the  general  issue,  and  the  evidence  respecting  it  would 
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have  to  be  eonsidered  with  all  the  other  evideiice  in  the  case  in 
determining  whether  it  justified  a  verdict  for  the  plaintiff. 

Id.~Evu)enck  or  Safer  Appliances. — In  snch  action  it  was  proper  to 
admit  in  evidence  certain  readilj  obtainable  tools  which  would  be 
suitable  and  less  dangerous  in  doing  the  work  than  the  appliances 
furnished  the  plaintiff  for  that  purpose. 

Id. — EXPERT  Evidence— PoBsiBiUTY  of  Being  Hit  by  Flying  Nail. — 
The  question  whether  or  not  it  was  possible  for  a  foundryman, 
while  working  at  the  side  of  a  easting  in  chipping  nails  therefrom, 
to  be  struck  by  a  eut  nail,  is  not  a  matter  for  expert  evidence. 

Id. — Employers'  Liability  Act  of  1911 — Assumption  of  Risk. — 
Section  1  of  the  Employers'  Liability  Act  of  1911  (Stats.  1911, 
p.  796),  abolishing  the  defense  of  assumption  of  risk,  applies  to 
all  actions  by  employees  against  employers  where  the  negligence  of 
the  employer  is  the  basis  of  the  suit,  irrespective  of  the  election 
of  the  parties  to  come  under  the  provisions  of  the  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Fuller,  for  Appellant. 

Joseph  Scott,  for  Respondent. 

LOBIGAN,  J. — This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  to  plaintiff,  who  had  a  verdict  and 
judgment  for  three  thousand  dollars.  Defendant  appeals 
from  the  judgment  and  an  order  denying  its  motion  for  a 
new  trial. 

Several  grounds  are  urged  by  defendant  for  a  reversal. 

1.  It  is  insisted,  first,  that  the  court  erred  in  overruling  its 
demurrer  to  the  complaint,  which  was  made  both  general  and 
special. 

The  complaint  alleged  that  defendant  conducted  a  foundry 
at  Redondo  Beach,  California,  and  manufactured,  among 
other  things,  steel  castings,  and  the  plaintiff  was  employed 
therein  as  a  laborer;  that  a  part  of  his  duties  consisted  for  a 
couple  of  hours  a  day  in  swinging  a  sledge  or  hammer  to  trim 
nails  from  steel  castings  in  which,  when  molded,  the  heads  of 
nails  were  imbedded,  leaving  the  points  and  remaining  parts 
of  the  nails  projecting  outward  from  the  castings;  that  to 
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trim  such  nails  it  was  customary  at  the  plant  of  defendant 
for  one  man  to  hold  the  point  of  a  cold  chisel  against  the 
nails  to  be  cut  while  another  struck  the  chisel  with  a  sledge 
or  hammer,  cutting  the  nail  and  causing  it  to  fly  from  the 
casting;  that  said  method  of  trimming  nails  from  castings 
was  a  dangerous  method,  well  known  to  be  such  by  defend- 
ant, but  which  method  defendant  ordered  plaintiff  to  use 
without  taking  any  means  or  steps  to  protect  said  plaintiff 
from  harm  and  injury;  that  the  use  of  a  heavy  sledge,  in- 
stead of  a  lighter  hammer,  in  such  trimming,  is  dangerous, 
and  causes  the  nails  to  fly  from  said  casting  with  greater 
velocity  than  when  a  lighter  hammer  is  used ;  that  defendant, 
with  full  knowledge  of  these  facts,  directed  and  caused  plain- 
tiff to  use  a  sledge  in  performing  such  labor ;  that  defendant 
knew  that  the  occupation  of  defendant  was  unsafe  and 
dangerous  to  him,  but  with  full  knowledge  of  this  fact  per- 
mitted and  caused  plaintiff  to  continue  said  work  without 
using  any  means  or  protection  to  lessen  said  danger ;  that 
plaintiff  was  an  ordinary,  and  not  a  skilled,  laborer,  and 
did  not  appreciate  the  real  danger  connected  with  his  em- 
ployment; that  on  April  9,  1913,  when  plaintiff  was  regu- 
larly engaged  in  the  performance  of  his  duties  in  trimming 
nails  from  said  castings  and  in  swinging  a  sledge-hammer  for 
that  purpose  in  accordance  with  the  order  of  defendant,  and 
was  using  due  care,  one  of  the  nails  cut  from  said  casting  flew 
with  great  velocity  therefrom,  embedding  itself  in  the  left 
eye  of  plaintiff,  whereby  the  sight  thereof  was  destroyed, 
necessitating  the  removal  of  said  eye;  that  said  injury  was 
caused  solely  by  the  failure  of  defendant  to  provide  a  safe, 
sufficient,  and  suitable  place  for  plaintiff  to  work  in,  and  a 
failure  of  defendant  to  furnish  plaintiff  with  safe  and  suit- 
able tools  with  which  to  labor. 

Error  of  the  court  in  overruling  the  demurrer  of  defendant 
is  based  on  its  contention  that  while  the  complaint  charges 
that  defendant  was  negligent  in  providing  a  safe,  sufficient, 
and  suitable  place  for  plaintiff  to  work,  and  was  further 
negligent  in  providing  plaintiff  with  safe  and  suitable  tools 
with  which  to  labor,  there  are  no  averments  of  facts  showing 
in  what  particular  the  defendant  was  negligent  in  either  re- 
spect ;  that  the  allegation  that  the  method  adopted  by  defend- 
ant for  trimming  nails  from  castings  which  plaintiff  was 
ordered  to  follow  was  dangerous  is  a  conclusion  of  law,  and 


Digitized  by 


Google 


March,  1917.]     Hughes  v.  Warman  Steel  Casting  Co.    559 

not  an  averment  of  any  fact  from  which  the  court  can 
determine  whether  the  method  of  defendant  was  dangerous 
or  not. 

It  is  well  settled  in  this  state  that  negligence  may  be 
charged  in  general  terms.  It  is  sufficient  to  allege  that  what 
plaintiff  claims  was  done  by  defendant  was  done  negligently 
by  him,  and  that  it  appears  from  the  allegations  of  the  com- 
plaint that  the  negligence  caused  or  contributed  to  the  injury 
of  plaintiff.  (Smith  v.  Buitner,  90  Cal.  95,  96,  [27  Pac. 
29] ;  House  v.  Meyer,  100  Cal.  592,  [35  Pac.  308] ;  Cham- 
pagne V.  A,  Hamburger  cfe  Sons,  169  Cal.  683,  [147  Pac.  954].) 

While  the  complaint  in  this  case  charged  negligence  on  the 
part  of  defendant  in  furnishing  plaintiff  with  a  safe  and 
suitable  place  to  work,  it  is  likewise  charged  that  the  injury 
he  received  was  due  to  the  negligence  of  the  defendant  in 
failing  to  furnish  him  with  safe  and  suitable  tools  and  appli- 
ances with  which  to  perform  the  labor  assigned  him,  and  it  is 
apparent  that  the  particular  negligence  to  which  the  allega- 
tions of  the  complaint  were  directed  was  of  the  latter  char- 
acter; that  the  negligence  of  the  defendant  consisted  in 
requiring  and  directing  plaintiff  to  use  a  dangerous  and  un- 
suitable method  in  trimming  nails  from  castings.  As  to  this, 
it  will  be  observed  from  an  examination  of  the  matters  in 
the  complaint  as  we  have  epitomized  them  above  that  the 
method  of  trimming  liails  is  described ;  it  is  alleged  that  this 
method  is  dangerous,  and  describes  in  what  respect  it  is 
dangerous;  aUeges  that  defendant  in  adopting  the  method 
was  negligent,  and  that  as  a  result  of  such  negligence  plain- 
tiff was  injured,  and  describes  the  manner  in  which  the 
injury  occurred.  None  of  these  were  conclusions  of  law,  but 
were  allegations  of  facts  upon  which  negligence  on  the  part 
of  defendant  is  charged.  The  demurrer  was  properly 
overruled. 

Its  demurrer  having  been  overruled,  defendant  answered, 
denying  the  material  allegations  of  the  complaint,  and  as 
special  defenses  set  up,  first,  that  any  injury  sustained  by 
plaintiff  was  the  proximate  result  of  his  own  negligence  and 
carelessness,  particularly  in  standing  in  front  of  the  casting 
which  he  was  trimming  instead  of  standing  at  the  side,  where, 
defendant  alleged,  he  was  ordered  to  stand ;  and,  second,  that 
the  plaintiff  entered  upon  the  work  of  cutting  said  nails  with 
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knowledge  of  the  dangers,  and  hence  assumed  the  risk  inci- 
dent to  such  work. 

2.  As  to  the  alleged  errors  committed  during  the  trial  of 
the  cause.  The  court  denied  a  motion  of  defendant  for  a 
nonsuit  made  at  the  close  of  the  evidence  of  plaintiflf.  We 
do  not  think  it  necessary  to  give  this  point  any  particular 
consideration.  If  there  was  evidence  presented  on  the  trial 
of  the  whole  case  to  sustain  the  verdict  rendered,  it  is  imma- 
terial as  to  the  ruling  of  the  court  on  the  motion  for  nonsuit, 
and  whether  there  was  such  evidence  is  one  of  the  points 
made  on  this  appeal  next  to  be  considered. 

3.  Now  as  to  the  claim  that  the  evidence  was  insufficient  to 
justify  the  verdict.  As  has  been  stated,  the  negligence  com- 
plained of  was  in  putting  plaintiff  to  work  cutting  these 
nails  from  the  castings  without  taking  any  measures  or  steps 
to  protect  him  from  harm  and  injury  while  doing  so,  and 
further,  in  not  providing  plaintiff  with  safe  and  suitable 
tools  with  which  to  work.  The  evidence  shows  that  plaintiff 
and  his  companion  were  placed  at  such  work  by  the  manager 
of  defendant  and  directed  to  use  a  sledge  eight  or  ten  pounds 
in  weight  to  strike  the  cold  chisel  against  the  nails,  princi- 
pally six  and  eight  penny  nails,  in  some  instance  twenty 
penny  spikes — with  instructions  to  hit  hard  but  to  avoid 
shooting  the  nails  in  the  direction  of  a  window  (broken), 
as  they  might  hit  the  molders  working  there.  When  placed 
at  work  plaintiff  was  told  to  stand  at  the  side  of  the  casting 
and  he  would  not  be  injured.  In  working  under  this  method 
the  severed  nails  would  fly  in  all  directions — ^sometimes 
twenty  feet — "just  go  wild,''  as  one  witness  described  it; 
striking  the  windows  and  doors  and  walls  of  the  working- 
room.  It  was  in  evidence  that  if  instead  of  being  required 
to  use  a  heavy  sledge  the  plaintiff  had  been  furnished  with 
a  lighter  hammer,  the  method  would  not  have  been  so 
dangerous,  as  the  nails  would  not  fly  with  such  force;  that 
a  net  or  shield  or  sacking  placed  against  the  direction  the 
nail  would  fly  would  have  removed  the  danger  by  retarding 
its  flight,  and  that  aside  from  this,  certain  cutting  appliances 
— cutters  and  shears  which  were  exhibited  to  the  jury  and 
introduced  in  evidence — could  be  readily  obtained  at  small 
expense  with  which  all  these  nails  could  be  readily  pinched 
or  cut  off  flush  with  the  casting — in  effect,  producing  as  clean 
and  finished  a  job  as  that  accomplished  by  the  use  of  the 
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sledge  and  cold  chisel  and  without  any  danger  from  the  work. 
It  was  at  the  commencing  of  his  work  on  a  particular  casting 
on  April  9,  1912,  that  plaintiff  was  hurt.  The  casting  was 
on  the  ground,  leaning  up  against  an  anvil,  and  it  was  im- 
mediately after  the  first  nail  was  struck  off  from  the  casting 
by  plaintiff,  in  pursuing  the  method  directed  with  a  sledge 
and  cold  chisel,  that  he  felt  the  sting  in  his  eye  and  pulled 
the  nail  out  of  it.  The  result  was  the  permanent  loss  of  the 
left  eye  and  the  impairment  of  the  vision  of  the  other  to  an 
extent,  as  testified  by  plaintiff,  that  he  is  just  able  to  get 
about.  It  does  not  appear  exactly  how  the  nail  came  to  hit 
the  plaintiff.  It  may  have  flown  directly  from  the  casting 
or  rebounded  from  the  anvil,  which  was  near  it,  or  from  some 
other  object  in  the  room.  There  was  teirtimony  introduced 
by  defendant  contradictory  of  the  testimony  of  plaintiff  and 
his  witnesses  as  to  essential  issues  in  the  case,  it  being  testi- 
fied to  by  the  witnesses  for  defendant  that  the  method  used 
by  it — the  sledge  and  cold  chisel — in  cutting  the  nails  from 
the  castings  was  that  adopted  for  similar  work  in  foundries 
on  this  coast  and  in  some  of  the  eastern  states  where  the 
witnesses  had  worked. 

The  contention  of  the  defendant  that  the  verdict  was  not 
sustained  by  the  evidence  is  really  based  on  the  theory  that 
when  it  is  shown  that  a  method  adopted  in  doing  a  certain 
kind  of  work  is  that  usually  employed  elsewhere  in  doing  it, 
that  the  employer  is  excused  from  adopting  any  other  or 
different  method.  This  is  not  the  rule.  It  is,  of  course,  true 
that  the  employer  is  not  bound  to  supply  his  employee  with 
the  latest,  safest,  and  best  tools  or  appliances  that  can  be 
secured.  What  he  is  required  to  do  is  to  furnish  such  tools 
and  appliances  as  are  reasonably  safe  in  pursuing  the  method 
of  work  he  assigns  his  employees  to  perform.  But  it  is  not 
a  sufiScient  answer  in  an  action  for  negligence  for  the  em- 
ployer to  say  that  he  uses  the  same  method  or  ways  used  by 
employers  elsewhere  when  as  a  reasonable  man  it  is  evident 
not  only  that  the  method  so  used  is  dangerous,  but  that  by 
the  exercise  of  ordinary  care  safer  tools  may  be  used  in  doing 
the  work  and  a  safer  method  adopted.  The  question  always 
is.  Did  the  employer  exercise  ordinary  and  reasonable  care  in 
adopting  the  method  he  set  his  employee  to  pursue  in  doing 
his  work?  In  determining  this  the  jury  may  take  into  con- 
sideration  methods   adopted   elsewhere,   but   they   are   not 
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controlling  in  the  matter  of  reasonable  care;  that  is  to  be 
determined  from  all  the  circumstances  of  the  employment — 
the  tools  or  appliances  used,  the  method  pursued,  the  attend- 
ant risks;  whether  there  are  other  tools  and  appliances  in 
general  use  which  are  adapted  to  perform  the  work  with  a 
lesser  or  entire  removal  of  danger.  Having  all  these  matters 
before  it,  it  is  for  the  jury  to  say  whether  the  employer  exer- 
cised ordinary  care  or  not  in  pursuing  the  method  whereby 
the  employee  was  injured.  In  this  case  the  jury  has  held 
that  such  reasonable  care  was  not  exercised,  and,  adopting 
as  true,  as  it  undoubtedly  did,  the  testimony  presented  on 
behalf  of  the  plaintiff,  it  cannot  be  said  that  their  conclusion 
was  not  justified. 

4.  It  is  contended  by  defendant  under  its  special  defense 
interposed  in  that  regard  that  the  evidence  shows  that  the 
injury  to  plaintiff  was  entirely  caused  by  his  own  negligence. 
This,  of  course,  is  not  a  plea  of  contributory  negligence  on 
the  part  of  plaintiff.  Such  a  defense  is  an  afSrmative  one, 
and  must  be  pleaded.  No  attempt  to  plead  it  appears  in 
this  case.  {Crdbhe  v.  Mammoth  Channel  0.  Min.  Co,,  168 
Cal.  500,  [143  Pac.  714].)  Defendant  having  in  its  answer 
denied  all  negligence  on  its  part,  this  plea,  though  denomi- 
nated a  special  defense,  is  simply  an  affirmative  charge  of 
negligence  on  the  part  of  plaintiff  which  was  available  under 
the  general  issue  without  special  plea,  and  the  evidence  re- 
specting it  would  have  to  be  considered  with  all  the  other 
evidence  in  the  case  in  determining  whether  it  justified  a 
verdict  for  the  plaintiff,  which  the  jury  of  course  did.  This 
might  dispose  of  this  point  made  by  defendant,  but  as  its 
position  under  it  will  not  involve  much  time  to  consider,  we 
will  take  it  up.  In  support  of  the  special  defense  defendant 
insists  that  the  evidence  clearly  showed  that  plaintiff's  injury 
was  proximately  caused  by  his  own  negligence,  and  that  he 
must  have  been  standing  and  working,  not  on  the  side  of  the 
casting  where  he  had  been  instructed  by  defendant  to  stand, 
but  in  front  of  the  casting  where  it  is  always  dangerous;  that 
the  evidence  shows  that  the  nails  always  fly  straight  out  from 
the  position  in  which  the  cold  chisel  is  held,  and  therefore 
plaintiff  must  have  been  standing  directly  in  front  of  the 
casting  and  in  a  position  of  danger  from  the  flying  nails. 
But  the  evidence  shows  no  such  clear  or  unquestioned  condi- 
tion as  defendant  claims.    There  was  testimony,  it  is  true, 
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introduced  on  the  part  of  defendant  that  plaintiff  was  work- 
ing standing  in  front  of  the  casting  at  the  time  of  his  injury, 
but  there  was  also  testimony  that  plaintiff  was  not  doing  so, 
but  was  standing  at  the  side  of  the  casting  and  working  there, 
as  he  had  been  directed  to  do,  and  that  instead  of  its  being 
true  that  the  nails  flew  straight  out  from  the  casting,  they 
flew  in  all  directions.  The  jury  doubtless,  as  they  had  a 
right  to  do,  accepted  this  testimony  on  the  part  of  plaintiff. 

5.  As  to  certain  alleged  errors  of  law  committed  by  the 
court  in  the  admission  or  rejection  of  testimony :  It  was  not 
error  for  the  court  to  admit  in  evidence  certain  appliances 
offered  by  plaintiff.  These  consisted  of  a  pair  of  shears  and 
a  pair  of  clippers.  The  claim  of  negligence  by  plaintiff 
against  defendant  was  that  defendant  failed  to  supply  him 
with  proper  appliances  and  suitable  tools  to  do  the  work  as- 
signed him.  The  offer  of  the  shears  and  clippers  was  in 
connection  with  testimony  showing  that  these  tools  could  be 
readily  obtained  which  would  be  suitable  and  less  dangerous 
in  doing  the  work. 

Exception  was  taken  to  the  ruling  of  the  court  sustaining 
objections  to  inquiries  made  of  expert  witnesses  called  by  de- 
fendant as  to  whether  it  is  ''possible"  or  whether  it  is  a 
"physical  impossibility"  for  a  nail  flying  from  a  casting  to 
hit  a  man  standing  at  the  side  of  it.  It  is  insisted  by  defend- 
ant that  such  testimony  was  admissible  as  on  a  question  of 
** science,  art,  or  trade"  and  provided  for  by  subdivision  9 
of  section  1870  of  the  Code  of  Civil  Procedure.  We  perceive 
no  error  in  the  ruling.  All  these  witnesses  were  permitted  to 
testify  as  to  what  was  the  effect  of  cutting  nails  as  plaintiff 
was  engaged  in  doing;  in  what  direction  they  would  fly,  and 
whether  from  the  observation  of  the  witnesses  or  their  ex- 
perience they  would  fly  in  any  other  than  a  particular  direc- 
tion. It  was  not  matter  of  expert  evidence,  however,  whether 
•it  was  ** possible"  or  not  for  plaintiff  to  be  struck  by  a  cut 
nail  while  working  at  the  side  of  a  casting.  That  was  not  a 
question  of  ''science,  art,  or  trade."  It  was  one  of  the  essen- 
tial facts  to  be  determined  by  the  jury,  and  to  be  determined 
not  from  the  opinion  of  experts  as  to  whether  it  was  "possi- 
ble" or  not,  but  whether,  in  the  judgment  of  the  jury  from 
all  the  evidence  given  in  connection  with  the  work,  including 
the  direction  which  the  testimony  showed  the  nails  would  or 
would  not  fly,  the  plaintiff  could  have  received  the  injury,  as 
he  claimed  he  did,  while  standing  on  the  side  of  the  casting. 
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6.  It  is  next  insisted  that  the  court  erred  in  certain  instnic- 
tioDs  to  the  jury.  It  is  claimed  that  the  effect  of  one  of  the 
instructions  was  to  tell  the  jury  that  if  defendant  failed  to 
furnish  plaintiff  reasonably  suitable  and  safe  appliances  to 
do  the  work  he  was  ordered  to  do,  or  with  instruments  in 
themselves  unsafe  either  because  other  appliances  to  render 
them  safe  were  not  furnished  with  the  tools,  plaintiff  was 
entitled  to  recover.  But  this  does  not  fully  state  the  instruc- 
tions. They  were  more  explicit.  The  court  told  the  jury 
that  it  was  the  duty  of  the  employer  to  furnish  the  employee 
suitable  and  reasonable  tools  to  do  the  particular  work  he  is 
engaged  in,  and  that  the  servant  has  a  right  to  rely  on  this 
duty  being  discharged  by  the  employer ;  that  the  use  of  like 
tools  in  other  establishments  is  a  circumstance  to  be  taken  into 
consideration  by  them  in  determining  the  care  which  the 
employer  used  in  that  regard,  but  that  it  was  not,  however, 
the  sole  test ;  that  the  real  test  was  whether  they  were  such  as 
a  reasonably  prudent  and  careful  man  under  like  circum- 
stances and  having  a  proper  regard  for  the  safety  of  his 
employee  would  have  furnished,  EMrther,  that  if  the  jury 
found  that  defendant  had  exercised  such  care  as  men  of 
ordinary  prudence  and  intelligence  ordinarily  exercised  un- 
der like  circumstances  and  conditions  in  view  of  the  character 
of  the  work  to  be  done,  that  defendant  had  done  all  that  was 
required  of  him  and  plaintiff  could  not  recover.  If,  however, 
they  found  that  defendant  failed  to  furnish  suitable  reason- 
ably safe  tools  for  the  work  plaintiff  was  put  at,  or  ordered 
plaintiff  to  do  it  with  instruments  unsafe  for  the  work  either 
in  themselves  or  because  some  other  appliances  or  contriv- 
ances to  render  them  safe  were  not  furnished  with  them,  and 
if,  in  so  doing,  defendant  failed  to  use  reasonable  care  for 
the  protection  of  plaintiff  and  on  account  of  such  failure 
plaintiff  was  injured,  plaintiff  was  entitled  to  recover.  We 
perceive  nothing  wrong  with  these  instructions.  In  fact,  the 
complaint  of  defendant  is  not  so  much  directed  to  an  attack 
on  the  legal  principles  involved  in  the  instructions  as  to  a 
claim  that  there  was  no  evidence  in  the  case  of  negligence  on 
the  part  of  defendant  to  which  they  were  applicable.  But  as 
we  have  heretofore  discussed  the  suflSciency  of  the  evidence 
and  found  it  sufficient,  nothing  more  need  be  said  as  to  this 
point  on  the  instructions. 
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As  to  a  further  instruction  complained  of  respecting  as- 
sumption of  risk — a  defense  interposed  by  defendant:  When 
the  injury  to  plaintiff  occurred  on  April  9,  1913,  the  Em- 
ployers' Liability  Act  of  1911  (Stats.  1911,  p.  796)  was  in 
force.  Section  1  of  that  act  provided  (stating  only  its  terms 
pertinent  here)  that  in  any  action  for  personal  injury  sus- 
tained by  an  employee  in  the  course  of  his  employment  in 
which  recovery  is  sought  on  the  ground  of  want  of  ordinary 
or  reasonable  care  on  the  part  of  the  employer,  it  shall  be  no 
defense  that  the  employee  either  expressly  or  impliedly  as- 
sumed the  risk  of  the  hazard  complained  of.  The  court  in 
harmony  with  these  provisions  of  the  act  instructed  the  jury 
that  under  said  Employers'  Liability  Act,  the  defense  of 
assumption  of  risk  or  hazards  of  the  work  did  not  apply ;  that 
it  was  no  bar  to  recovery  on  account  of  injury  caused  by  the 
use  of  unsafe  tools  or  appliances  that  plaintiff  merely  with 
knowledge  of  their  lack  of  safety  accepted  or  continued  the 
employment.  The  provisions  of  the  Employers'  Liability  Act 
warranted  this  instruction  by  the  court.  This  section  1  as  to 
all  defenses  which  are  mentioned  therein,  including  the  de- 
fense of  assumption  of  risk,  declared  rules  of  substantive  law 
which  applied  in  all  actions  brought  by  employees  against 
employers.  It  is  claimed  by  defendant  that  the  act  has  no 
application  between  employers  and  employees,  unless  where 
both  parties  had  elected  to  come  under  its  provisions.  There 
is  nothing  in  this  point.  The  act,  as  far  as  the  defense  of 
assumption  of  risk  (the  only  one  we  are  now  considering)  is 
concerned,  applies  to  all  employers  and  employees  and  in  all 
actions  where  the  negligence  of  the  employer  is  the  basis 
of  the  suit  by  the  employee.  As  we  have  said,  section  1  lays 
down  rules  of  substantive  law  governing  all  actions  by  em- 
ployees against  employers  for  injuries  resulting  from  the 
negligence  of  the  employer.  It  is  only  as  to  other  matters 
that  the  election  of  the  parties  to  come  within  its  terms  have 
relation. 

While  other  points  are  made  by  the  defendant,  we  think  it 
is  unnecessary  particularly  to  refer  to  them.  We  have  ex- 
amined them  but  do  not  perceive  that  any  of  them  have  merit 
sufficient  to  require  discussion. 

The  judgment  and  order  appealed  from  are  afiirmed* 

HenshaWy  J.,  and  Melvin,  J.,  concurred. 
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[8.  F.  No.  7109.    Department  Two.— March  10,  1917.] 

JUDSON  MANUPACTUBING  COMPANY  (a  Corporation), 
Respondent,  v.  RICHARD  LUTGE,  Doing  Businefis 
Under  the  Name  and  Style  of  Polsom  Street  Iron  Works, 
Appellant. 

Damages — Pleading — Delay  in  Delivery  of  Ooods  Sold. — ^Damages 
claimed  by  a  purchaser  of  materials,  solely  on  account  of  the  seller's 
delay  in  delivering  them  within  the  time  specified  in  the  contract, 
must  be  specially  and  specifically  pleaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  refus- 
ing a  new  trial.  W.  M.  Conley,  Trial  Judge,  and  George  A, 
Sturtevant,  Judge  denying  motion  for  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leon  Samuels,  for  Appellant. 

Thomas,  Beedy  &  Lanagan,  for  Respondent. 

HENSHAW,  J.— Plaintiff  sued  to  recover  for  the  value  of 
materials  furnished  to  defendant.  It  charged  in  two  counts; 
the  first  an  express  contract  with  a  fixed  price  for  the  ma- 
terials; the  second  in  q^lafUum  vdlebat.  The  court  gave 
plaintiff  judgment  in  the  amount  sued  for,  and  from  that 
judgment  and  from  the  order  denying  his  motion  for  a  new 
trial  defendant  appeals. 

The  material  which  plaintiff  agreed  to  and  did  furnish  was 
steel  and  iron  to  be  used  by  defendant  in  the  performance  of 
his  contract  in  the  construction  of  the  "New  Coliseum  Build- 
ing'* in  the  city  and  county  of  San  Francisco.  By  his  con- 
tract with  the  owners  defendant  agreed  to  perform  his 
contract  within  eighteen  working  days.  He  pleaded  that 
plaintiff  had  delayed  in  the  delivery  of  the  material,  and  did 
not  deliver  the  material  until  after  the  agreed  time,  **and  that 
by  reason  of  the  failure  of  said  plaintiff  to  perform  its  said 
contract  with  defendant  according  to  plans,  specifications,  and 
details  as  aforesaid,  said  Coliseum  Amusement  Company  (the 
owner  of  the  premises)  has  claimed  and  does  claim  that  this 
defendant  has  caused  a  damage  in  the  sum  of  $4,000." 


Digitized  by 


Google 


March,  1917.]     Judson  Manupacturinq  Co.  v.  Lutge.    567 

The  court  found  that  plaintiff  duly  performed  its  contract 
in  all  respects,  saving  that  it  did  not  furnish  the  defendant 
the  material  within  the  agreed  time.  It  further  found  that 
the  material  when  furnished  was  accepted  and  used  by  the 
defendant,  and  that  the  defendant  was  not  in  any  respect 
damaged  by  the  delay.  The  court,  however,  found  both  the 
value  of  the  material  under  the  count  in  quantv^m  valebat, 
and  found  also  the  contract  price  of  the  material  in  the  same 
sum.  It  further  found  the  performance  of  the  contract,  ex- 
cepting in  the  matter  of  the  delay  of  the  delivery,  and  that  this 
delay  woiked  no  damage  to  defendant,  hence  the  allowance  of 
interest  was  proper  as  addressed  to  the  finding  of  the  con- 
tract price. 

Defendant's  own  testimony  was  to  the  effect  that  he  suf- 
fered no  damage  saving  for  the  delay.  But  in  this  regard  he 
merely  pleads,  **that  by  reason  of  plaintiff's  said  breaches  of 
its  said  contract  with  this  defendant,  this  defendant  has  been 
damaged  in  the  sum  of  $4,000."  The  damage  for  which  re- 
covery is  here  sought  is,  under  every  rule  of  pleading  and 
authority  as  to  damage,  one  which  must  be  specially  and 
specifically  pleaded.  {Cole  v.  Swanston,  1  Cal.  51,  [52  Am. 
Dec.  288};  Stevenson  v.  Smith,  28  Cal.  102,  [87  Am.  Dec. 
107] ;  Nunan  v.  San  Francisco,  38  Cal.  689 ;  Mitchell  v.  Clarke, 
71  Cal.  163,  [60  Am.  Rep.  529,  11  Pac.  882] ;  HarrorirRickard 
<t  McCone  v.  Wilson-Lyon  dk  Co,,  4  Cal.  App.  488,  [88  Pac. 
512]';  2  Sutherland  on  Damages,  3d  ed.,  sec.  419.)  Defend- 
ant's failure  specifically  to  plead  this  special  damage  which 
here  he  asserts  he  suffered,  justified  the  court's  refusal  to 
receive  evidence  upon  it,  and  demanded  the  finding  which  the 
court  made  against  it. 

Something  is  said  about  a  concerted  fraud  practiced  upon 
the  owner  of  the  building  by  plaintiff  and  defendant  in  the 
substitution  of  iron  rods  for  steel.  But  the  evidence  estab- 
lishes that  plaintiff  in  furnishing  the  iron  rods  furnished  pre- 
cisely those  which  by  its  contract  with  defendant  it  had  agreed 
to  furnish,  and  if  this  were  in  fact  a  fraud  upon  the  owner 
it  was  a  fraud  of  the  defendant  and  not  of  the  plaintiff. 

The  judgment  and  order  appealed  from  are  aflSrmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
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[S.  P.  No.  6615.    Departtnent  Two.— March  10,  1M7.] 

L.  WOODARD,  Respondent,  v.  GLENWOOD  LUMBER 
COMPANY  (a  Corporation),  et  al.,  Respondents;  WILL- 
IAM M.  AYDBLOTTE,  AppeUant. 

LUMBERINO  CONTRAOT — AGREEMENT  FOB  SEBVICES  IN  BeCURING — ^MEAS- 
URE or  Ck)MPENSATiON. — In  an  action  to  recover  the  agreed  price 
for  services  in  securing  for  a  lumber  eompanj  the  contractual  right 
to  cut  and  remove  timber  from  the  lands  of  the  owner,  it  is  held 
that  the  companj's  obligation  under  the  terms  of  its  agreement 
is  to  be  measured  b^  the  amount  of  the  timber  actuallj  cut,  and  not 
bj  the  amount  it  might  have  cut  had  it  completed  its  contract 
with  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Jarman,  for  Appellant. 

Beasly  &  Fry,  for  Respondents  Glenwood  Lumber  Com- 
pany and  Jacob  Miller. 

W.  P.  Netherton,  for  Respondent  I.  T.  Bloom. 

George  Clark,  and  J.  A.  Elston,  for  Respondent  L.  Wood- 
ard. 

Charles  B.  Younger,  for  Respondent  First  National  Bank 
of  Santa  Cruz. 

HENSHAW,  J. — The  general  facts  in  this  case  are  set 
forth  in  another  appeal  taken  from  the  same  judgment.  The 
decision  of  this  court  will  be  found  in  171  Cal.  513,  [153  Pac. 
951]. 

For  his  services  in  securing  for  the  Glenwood  Lumber  Com- 
pany from  L.  Woodard  a  contract  authorizing  the  former  to 
cut  and  remove  timber  from  the  lands  of  the  latter,  the  Glen- 
wood Lumber  Company,  by  written  contract,  agreed  to  pay 
appellant  Aydelotte  ten  cents  per  thousand  feet  ''for  each 
and  every  one  thousand  feet  of  lumber  that  the  first  party 
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or  its  successors  or  assigns  may  become  indebted  to  said 
Woodard  for  under  the  said  contract  between  them."  Plain- 
tiff Woodard  in  time  brought  suit  for  a  cancellation  of  the 
contract  for  sundry  breaches  of  it,  and  for  a  decree  quieting 
his  title  and  restoring  him  to  the  possession  of  his  timber 
lands.  Bloom  and  Miller,  who,  by  assignment,  had  succes- 
sively succeeded  to  the  rights  of  the  Olenwopd  Lumber  Com- 
pany under  the  contract,  were  made  parties  defendant,  as 
was  this  appellant.  It  appeared  that  Bloom  and  Miller  ac- 
cepted the  assignment  of  Woodard 's  contract  with  the  Glen- 
wood  Lumber  Company,  subject  to  appellant's  rights  under 
his  contract  with  the  Glenwood  Lumber  Company,  and  the 
court  so  found.  It  found  also  that  if  these  defendants  had 
performed  their  contract  and  cut  the  millions  of  feet  of  tim- 
ber upon  these  lands,  appellant  would  have  been  entitled  to 
severd  thousand  dollars  by  virtue  of  his  contract  of  ten  cents 
per  thousand  feet.  They  did  not,  however,  perform  their  con- 
tract nor  cut  this  wood  nor  **  become  indebted  to  Woodard 
under  the  contract"  for  any  wood  cut.  The  court,  finding 
all  of  these  facts,  found  that  his  fellow-defendants  had  not 
breached  their  contract  with  Aydelotte,  and  that  he  was 
therefore  not  entitled  to  a  recovery.  Upon  this  appeal  it  is 
argued  that  under  the  facts  found  he  was  entitled  to  a  re- 
covery for  the  full  amount  of  ten  cents  per  thousand  feet  of 
the  fifty  or  more  million  feet  of  timber  left  standing  on  the 
land.  The  difficulty  with  appellant's  position,  however,  arises 
from  the  very  terms  of  the  contract  itself.  It  has  been  suffi- 
ciently pointed  out  that  his  codefendants  did  not  agree  with 
appellant  to  cut  all  or  any  part  of  the  timber  upon  the  land. 
Their  agreement  to  do  this  was  with  Woodard  alone.  All,  so 
far  as  appellant  is  concerned,  that  they  agreed  to  do  was  to 
pay  him  ten  cents  per  thousand  feet  for  such  portion  as  they 
did  cut,  and  this  in  fact  they  did,  and  as  their  contract  went 
no  further  the  court's  judgment  was  correct,  and  is  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
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[S.  P.  No.  7147.    Departtnent  Two.— March  10,  1917.] 

ISAACK  KOHN,  Respondent,  v.  C.  E.  PARENT  et  al., 

Appellants. 

Deed  Absolute  upon  Its  Face — Evidence  to  Estabush  a  Mobtoagb. 
The  evidence  xmist  be  clear  and  convincing  to  establish  that  a  deed 
absolute  upon  its  face  is  a  mortgage.  In  this  case  the  evidence 
is  held  not  of  such  character. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County,  and  from  an  order  refusing  a  new  trial.  Edgar  T. 
Zook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  F.  Hanlon,  and  S.  C.  Denson,  for  Appellants. 

James  W.  Cochrane,  D.  Preidenrich,  and  Heller,  Powers  & 
Ehrman,  for  Respondent. 

HENSHAW,  J.— Plaintiff  sued  to  quiet  title  to  a  certain 
piece  of  land.  The  defendant  A.  B.  Kreft  was  trustee  of  the 
estate  of  Phillip  Kohn  in  bankruptcy,  plaintiff  having  acquired 
his  title  by  deed  from  Phillip  Kohn  and  wife.  The  other  de- 
fendants appealing  are  judgment  creditors  of  the  insolvent. 
Their  contention  is  that  the  deed  of  Phillip  Kohn  to  his  father, 
the  plaintiff,  was  intended  as  a  mortgage,  to  secure  the  pay- 
ment of  ten  thousand  dollars,  and  that  their  judgments  duly 
docketed  are  valid  and  subsisting  liens  on  the  property  sub- 
ject to  this  mortgage,  and  that  title  to  the  property  is  in  the 
trustee  in  bankruptcy,  subject  to  the  mortgage  and  to  these 
judgment  liens.  The  deed  was  absolute  in  form.  The  testi- 
mony of  plaintiff  was  that  he  paid  ten  thousand  dollars  for 
the  property,  and  this  is  abundantly  established  by  his  can- 
celed check  drawn  in  favor  of  and  paid  to  Phillip  Kohn.  Since 
the  date  of  the  deed  he  has  occupied  the  property  and  spent 
over  six  thousand  dollars  in  improvements  thereon.  He  has 
continuously  resided  upon  the  property  since  the  date  of  the 
deed  and  paid  all  city,  county,  and  state  taxes  upon  it.  His 
testimony  was  supported  by  that  of  his  son,  that  the  transac- 
tion between  himself  and  his  father  was  an  absolute  sale. 
The  deed  to  the  father  was  executed  by  the  son  Phillip  and 
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by  his  then  wife,  Stella  Eohn.  She  testifies  that  her  father- 
in-law  told  her  that  he  was  going  to  lend  the  son  ten  thou- 
sand dollars  upon  the  security  of  the  property  to  enable  him 
to  adjust  the  property  disputes  between  the  husband  and  the 
wife  in  the  matter  of  their  divorce  suit  then  pending  or  in 
prospect;  that  her  father-in-law  said  that  the  property  was 
valued  at  twenty-five  thousand  dollars ;  that  he  thought  it  was 
good  security ;  that  the  security  was  so  good  that  he  was  will- 
ing to  loan  twenty-five  thousand  dollars  on  the  strength  of  it. 
The  occasion  of  this  conversation  was  the  first  time  that  she 
had  ever^spoken  to  her  father-in-law.  Called  in  rebuttal  he 
testified  that  he  had  never  seen  his  daughter-in-law  except  in 
court;  he  had  never  had  any  such  conversation  with  her;  that 
the  property  in  fact  was  not  worth  what  he  gave  his  son  for 
it,  and  that  he  gave  him  this  money  over  and  above  the  value 
of  the  property  because  of  the  son's  difficulties.  Further  evi- 
dence was  introduced  to  the  effect  that  the  property  was  as- 
sessed for  but  little  over  two  thousand  five  hundred  dollars ; 
that  Phillip  Kohn,  when  owner,  had  in  vain  offered  it  for 
sale  to  the  assessor  for  seven  thousand  five  hundred  dollars. 

It  scarcely  needs  the  citation  of  authority  in  support  of  the 
statement  that  to  establish  that  a  deed  absolute  upon  its  face 
requires  clear  and  convincing  evidence  thus  to  vary  its  writ- 
ten terms  and  establish  that  it  is  a  mortgage.  {Mahoney  v. 
Bostmck,  96  Cal.  53,  [31  Am.  St.  Rep.  175,  30  Pac.  1020] ; 
Sherman  v.  Sandell,  106  Cal.  373,  [39  Pac.  797] ;  Sheehan  v. 
Sullivan,  126  Cal.  189,  193,  [58  Pac.  543] ;  Woods  v.  Jensen, 
130  Cal.  200,  [62  Pac.  473].) 

Mrs.  Kohn's  testimony  touching  her  execution  of  the  deed, 
which  was  that  she  glanced  over  it,  did  not  understand  its 
meaning,  and  was  told  that  it  was  a  mortgage,  is  flatly  contra- 
dicted by  Mr.  Cochrane,  an  attorney.  "He  was  not  Mrs.  Kohn's 
attorney,  but  was  present  at  her  execution  of  the  deed.  He 
denied  that  he  made  any  such  misrepresentations  to  her,  and 
testified  that  it  was  explained  to  her  that  the  instrument  was 
a  deed  at  the  time  she  executed  it,  and  that  no  reference  what- 
ever was  made  to  it  as  being  a  mortgage. 

All  of  the  parties  to  this  controversy  claim  from  a  common 
source  of  title — Phillip  Kohn.  His  deed  to  plaintiff,  there- 
fore, as  against  all  of  the  appellants  established  a  prima  facie 
case  {Brusie  v.  Gates,  96  Cal.  265,  [31  Pac.  Ill] ;  McGor- 
ray  v.  Robinson,  135  Cal.  312,  [67  Pac.  279]),  and  the  case, 
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as  established  by  plaintiffs,  for  the  reasons  ^ven,  was  not 
ovei^coine. 

The  judgment  and  order  appealed   from   are  therefor^ 
affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[L.  A.  No.  S882.    In  Bank.— March  10,  1917.] 

ELLEN  THOMPSON  et  al.,  AppeUants,  v.  C.  H.  HANCE, 
as  Treasurer  of  the  City  of  Los  Angeles  et  al.,  Respondents. 

Municipal  Corporations — Street  Improvement  Act — Tunnel  Under 
Public  Street— Local  Assessment  District. — A  municipality  has 
no  autboritj,  under  the  Street  Improvonent  Act  of  March  18,  1885, 
commonly  known  as  the  Yrooman  Act,  and  the  amendments  thereto, 
to  construct  a  tunnel  under  a  public  street  solely  for  purposes  of 
public  travel,  or  to  assess  the  cost  of  such  improvement  upon  a  local 
district.  The  tunnels  authorized  by  that  act  are  those  intended  for 
drainage  or  sewer  purposes. 

L). — Tunnel  not  Part  or  Street. — ^A  tunnel  constructed  under  a  pub- 
lic street,  having  no  intermediate  connection  between  its  terminal 
portals  with  the  surface  above  and  not  following  the  lines  of  the 
street  throughout  its  entire  length,  is  not  a  part  of  the  street  itself 
within  the  purview  of  the  Yrooman  Act. 

Id.— City  of  Los  Anoeles— Initial  Construction  of  Tunnel — ^As- 
sessment ON  Local  District  not  Authorized  by  Charter. — The 
city  of  Los  Angeles  has  no  power,  under  section  2  of  its  charter,  as 
amended  in  1911  (Stats.  1911,  p.  2059),  to  levy  an  assessment  upon 
a  local  district  in  order  to  raise  the  money  necessary  for  the  initial 
establishment  of  a  tunnel  intended  for  purposes  of  public  travel, 
as  distinguished  from  the  repair  or  improvement  of  an  existing 
subterranean  avenue. 

Id. — Bonds  Issued  for  Tunnel  Assessment — Nor  Validated  by  Bond 
Act. — The  city  being  without  power  to  levy  such  an  assessment 
upon  the  property  of  a  local  district,  bonds  issued  therefor  are 
not  validated  by  the  validating  clause  of  the  Bond  Act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Willis  I.  Morrison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Delmas,  Imd  &  Banks,  and  Delphin  M.  DelmaSy  for  Appel- 
lants. 

Albert  L.  Stephens,  City  Attorney,  Charles  S.  Bumell,  As- 
sistant City  Attorney,  C.  R.  Young,  Marshall  Stimson,  F.  C. 
Austin,  and  Swanwick  &  McCormick,  for  Respondents. 

George  W.  Crouch,  Amicus  Curiae,  on  Petition  for  Re- 
hearing. 

MELVIN,  J. — Plaintiffs  appeal  from  a  judgment  entered 
after  defendants'  demurrer  to  the  complaint  had  been  suis- 
tained. 

The  action  was  instituted  for  the  purpose  of  resisting  pay- 
ment of  bonds  which  were  sought  to  be  made  a  lien  upon 
property  within  a  district  assessed  to  pay  for  certain  improve- 
ments on  a  portion  of  Hill  Street,  in  the  city  of  Los  Angeles, 
and  for  the  cost  of  the  construction  of  a  tunnel  extending 
for  a  part  of  the  distance  traversed  by  it  under  a  portion  of 
said  street.  It  appears  from  the  averments  contained  in  the 
complaint  that  on  December  29,  1911,  the  city  council  of  the 
city  of  Los  Angeles  adopted,  and  the  mayor  of  said  city  ap- 
proved, a  certain  ordinance  declaring  the  intention  *'to  im- 
prove a  portion  of  Hill  Street  and  to  construct  a  public  tun- 
nel under  a  portion  of  said  street,  and  determining  that  bonds 
shall  be  issued  to  represent  the  cost  thereof,  and  declaring  the 
work  or  improvement  to  be  of  more  than  local  or  ordinary 
public  benefit  and  that  the  expense  of  said  work  shall  be  as- 
sessed upon  a  district." 

By  the  first  section  of  said  ordinance  it  was  declared  that 
the  public  convenience  required,  and  that  it  was  the  intention 
of  the  city  council  to  order,  certain  work,  including  a  tunnel, 
which  was  to  pierce  a  hill  some  ninety  feet  in  height  interven- 
ing between  the  level  portions  of  said  Hill  Street,  at  First 
Street  and  at  Temple  Street.  Hill  Street  had  been  previously 
graded  officially  upon  the  part  of  it  extending  over  the  mound 
through  which  the  tunnel  was  to  pass. 

Some  of  the  sections  of  the  ordinance  related  to  the  per- 
formance of  street  work  on  the  official  grade  of  Hill  Street. 

By  the  second  section  the  contemplated  work  was  declared 
of  more  than  local  or  ordinary  public  benefit,  and  the  council 
designated  a  district  thus  to  be  benefited,  and  by  the  next 
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section  announced  that  certain  described  lots  of  land  should 
be  assessed  to  pay  for  the  cost  of  that  improvement. 

The  ordinance  contained  a  direction  to  the  city  engineer  to 
prepare  a  diagram;  a  finding  that  the  cost  of  work  along 
the  line  of  the  street  to  be  improved  would  be  more  than  fifty 
cents  per  front  foot ;  a  statement  of  the  determination  of  the 
council  to  issue  serial  bonds  (describing  them  in  detail) ;  and 
an  announcement  that  the  bonds  were  to  be  issued  in  accord- 
ance with  the  provisions  of  **  'An  act  to  provide  a  system  of 
street  improvement  bonds  to  represent  certain  assessments 
for  the  cost  of  street  work  and  improvement  within  munici- 
palities, and  also  for  the  payment  of  such  bonds,'  approved 
February  27th,  1893,  and  of  all  acts  supplementary  thereto 
or  amendatory  thereof."  This  by-law  also  contained  provi- 
sions for  posting  and  publication  of  notices  of  the  work  and 
of  the  passage  of  the  ordinance  itself. 

The  pleading  recites  in  detail  the  proceedings  following  the 
adoption  of  the  ordinance  including  the  preparation  and  ap- 
proval of  the  city  engineer's  diagram,  and  the  other  necessary 
steps  done  in  conformity  with  "  'An  act  to  provide  for  work 
upon  streets,  lanes,  alleys,  courts,  places,  and  sidewalks,  and 
for  the  construction  of  sewers  within  municipalities,'  ap- 
proved March  18,  1885,  and  the  acts  amendatory  thereof," 
culminating  in  the  letting,  execution,  and  performance  of  a 
contract  for  the  work.  Then  follow  allegations  of  the  ac- 
ceptance of  the  work,  the  assessment  by  the  board  of  public 
works  to  cover  the  cost  of  the  improvement;  the  issuance  of 
a  warrant  to  the  contractor's  assignees;  and  the  delivery  to 
them,  after  the  full  expiration  of  thirty-five  days,  of  certain 
street  improvement  bonds.  Plaintiffs  aver  that  they  own 
property  against  which  certain  of  these  bonds  have  been  is- 
sued; their  refusal  to  pay  the  claims  represented  by  said 
bonds ;  and  the  consequent  threat  and  preparation  to  sell  their 
land  to  pay  the  said  bonds.  They  pray  for  the  equitable  re- 
lief suitable  to  prevent  such  results,  and  ask  that  the  bonds 
be  declared  invalid  and  void.  It  is  to  be  remembered  also 
that  the  complaint  contains  an  accurate  description  of  the  tun- 
nel, and  a  statement  that  it  was  designed  and  is  used  solely 
for  the  passage  of  pedestrians  and  vehicles,  being  one  of  the 
most  frequented  thoroughfares  of  the  city. 

Appellants  contend  that  the  improvement— or  that  part  of 
it  represented  by  the  tunnel — was  made  without  authority^ 
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and  that  the  city  was  not  clothed  with  power  to  levy  a  local 
assessment  to  pay  for  said  tunnel.  Respondents  assert  that 
ample  authority  is  provided  by  the  statute  commonly  known 
as  the  **Vrooman  Act"  (Stats.  1885,  p.  147),  and  the  amend- 
ments thereto,  especially  that  of  1911  (Stats.  1911,  p.  626). 
This  law  gives  to  the  city  council  authority,  whenever  the 
public  interest  or  convenience  may  require,  to  order  *'the 
whole  or  any  portion,  either  in  length  or  width,  of  any  one  or 
more  of  the  streets,  avenues,  lanes,  alleys,  courts,  places, 
boulevards,  highways,  crossings,  intersections  or  public  ways 
of  any  such  city  graded  or  regraded  to  the  official  grade, 
planked  or  replanked,  paved  or  repaved,  .  .  .  and  to  order 
the  construction  or  reconstruction  therein  of  sidewalks,  cross- 
walks, culverts,  bridges,  gutters,  .  .  .  and  channels  for  sani- 
tary and  drainage  purposes  .  .  .  hydrants  and  appliances  for 
fire  protection,  tunnels,  viaducts,  conduits  and  subways, 
breakwaters,  levees,  bulkheads  and  walls  of  rock  or  other  ma- 
terial to  protect  the  same  from  overflow  or  injury  by  water 
.  .  .  and  the  construction  or  reconstruction  in,  over  or  through 
property  or  rights  of  way  owned  by  such  city,  of  tunnels, 
sewers,  ditches,  drains,  conduits  and  channela  for  sanitary  and 
drainage  purposes  or  either  or  both  thereof,  with  necessary 
outlets  .  .  .  and  to  order  any  work  to  be  done  which  shall 
be  deemed  necessary  to  improve  the  whole  or  any  portion  of 
such  streets,  avenues,  sidewalks,  lanes,  alleys,  courts,  places 
or  public  ways  or  property  or  rights  of  way  of  such  city." 

It  is  evident  to  us  that  this  statute  does  not,  in  and  of 
itself,  give  to  the  city  council  the  power  to  construct  such  a 
tunnel  as  the  one  described  in  the  complaint  in  this  case.  Nor 
does  the  "Vrooman  Act,"  or  any  one  of  its  amendments, 
confer  upon  the  city  council  authority  to  assess  the  cost  of  any 
such  improvement  upon  a  local  district.  The  **Vrooman 
Act"  is  a  street  improvement  act.  The  instrumentalities 
mentioned  therein,  and  in  the  amendments  thereto,  are  those 
used  in  connection  with  the  improvement  of  streets.  The 
word  ** tunnels"  as  employed  in  these  statutes  is  not  suscep- 
tible of  the  interpretation  which  respondents  would  give  to  it, 
namely,  independent  subterranean  avenues  for  travel.  The 
word  is  used  in  such  manner  as  to  leave  no  doubt  that  it 
has  reference  to  tunnels  for  the  purpose  of  draining  surface 
streets.  As  first  used  in  the  above  quotation  the  word  appears 
in  association  with  ''viaducts,  conduits"  and  other  words  ap- 
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plying  to  means  of  controlling  surplus  waters,  and  is  followed 
by  the  expression  *'to  protect  the  same  from  overflow  or  in- 
jury by  water."  The  words  ''the  same"  refer  to  the  streets 
and  other  public  places  enumerated  in  the  first  section  of  the 
act.  It  is  plain  that  the  ''tunnels"  here  mentioned  are  mere 
auxiliaries  to  proper  drainage  of  a  street,  square  or  other 
public  place.  Used  a  second  time  in  section  2  of  the  "Vroo- 
man  Act"  as  amended  in  1911,  we  find  the  word  "tunnels" 
embraced  in  the  part  of  the  act  giving  power  to  the  council 
for  the  construction  over  or  through  rights  of  way  or  property 
owned  by  the  city  of  "sewers,  ditches"  etc.  "for  sanitary 
and  drainage  purposes  or  either  or  both  thereof,"  indicat- 
ing that  the  "tunnels"  designated  were  to  be  mere  instru- 
mentalities for  the  elimination  of  storm  waters  or  sewage. 
The  closing  words  of  section  2  of  the  act  of  1911  quoted  herein 
emphasize  the  fact  that  the  statute  is  a  street  improvement 
act  and  not  one  for  the  authorization  of  the  construction  of 
a  tunnel  for  the  accommodation  of  part  of  the  traffic  of  a 
great  city.  It  is  argued  that  as  only  commas  are  used  in  the 
section  from  which  we  have  quoted  it  is  possible  to  divorce 
the  words  "to  protect  the  same  from  overflow,"  etc.,  from  the 
enumeration  of  instrumentalities  preceding  that  expression. 
If  there  were  any  possible  doubt  upon  this  subject  it  would 
be  removed  by  an  examination  of  another  act  of  1911  ap- 
proved two  day^  later  than  the  amendment  to  the  "Vrooman 
Act."  This  statute,  sometimes  known  as  "The  Improvement 
Act"  (Stats.  1911,  p.  730),  has  a  section  2  exactly  like  the 
one  similarly  numbered  in  the  amendment  to  the  "Vrooman 
Act,"  except  that  semicolons  are  used  to  divide  the  grouping 
of  words.  We  find  the  following  expressions  therein  punctu- 
ated as  here  indicated:  "Pipes,  hydrants  and  appliances  for 
fire  protection;  tunnels,  viaducts,  conduits  and  subways, 
breakwaters,  levees,  bulkheads  and  walls  of  rock  or  other  ma- 
terials to  protect  the  same  from  overflow  or  injury  by  water." 
This  punctuation  amounts  almost  to  a  demonstration  that  the 
legislative  intent  did  not  extend  to  the  conferring  upon  city 
councils  of  power  under  the  "Vrooman  Act"  to  construct 
tunnels  for  purposes  of  public  travel.  In  the  case  of  Oass- 
ner  v.  McCarthy,  160  CaL  82,  [116  Pac.  73],  this  court  held 
that  provisions  of  the  charter  of  the  city  and  county  of  San 
Francisco,  substantially  identical  with  those  of  the  "Vrooman 
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Act,"  did  not. authorize  a  district  assessment  to  meet  the  cost 
of  a  tunnel. 

It  is  equally  clear  that  the  tunnel  here  under  discussion 
does  not  come  within  the  purview  of  the  **Vrooman  Act"  as 
a  mere  part  of  the  street  itself.  Respondents  cite  Sears  v. 
Crocker,  184  Mass.  586,  [100  Am.  St.  Rep.  577,  69  N.  E.  327], 
as  authority  upon  the  proposition  that  a  subway,  under  certain 
conditions,  may  be  regarded  as  legitimately  a  part  of  a  pub- 
lic street.  It  is  true  that  the  supreme  court  of  Massachusetts 
in  that  case  decided  that  no  additional  servitude  was  taken 
by  the  city  of  Boston  in  constructing  a  subway  below  the 
surface  of  a  public  street,  but  the  facts  before  the  court  in 
that  case  differed  greatly  from  those  presented  by  this  record, 
as  a  brief  quotation  from  the  opinion  of  the  learned  chief 
justice  of  the  supreme  court  of  Massachusetts  will  indicate : 

**In  the  present  case  the  travel  which  is  being  provided  for 
is  from  place  to  place  within  the  city.  There  are  stopping 
places  on  the  subway  at  convenient  points.  In  that  respect 
it  is  different  from  a  tunnel  designed  only  or  chiefly  for  travel 
for  long  distances.  The  new  method  is  a  substitution  in  part 
of  a  subterranean  use  of  the  streets  for  a  use  of  their  surface 
for  the  same  general  purpose.  It  is  impracticable  to  have 
direct  communication  between  the  premises  of  abutters  and 
the  cars  in  the  tunnel,  but  by  going  a  short  distance  access 
to  them  may  be  had  from  any  place.  We  are  of  opinion  that 
this  use  of  the  streets  is  within  the  purposes  for  which- the 
lands  were  taken  and  that  no  additional  servitude  is  created  by 
it." 

The  tunnel  we  are  dealing  with  is  one  having  no  inter- 
mediate connection  between  its  terminal  portals  with  the  sur- 
face above,  and  moreover  it  does  not  follow  the  lines  of  Hill 
Street  throughout  its  entire  length.  In  that  respect  it 
is  more  unlike  a  part  of  the  street  than  the  Stockton 
Street  tunnel  in  San  Francisco,  of  which  Mr.  Justice  Sloss 
in  delivering  the  opinion  of  this  court  in  Mardis  v.  McCarthy, 
162  Cal.  94-103,  [121  Pac.  389],  said:  ''We  doubt  whether 
the  construction  of  a  tunnel  *in  or  under'  a  street  is  fairly 
to  be  regarded  as  a  repair  or  improvement  of  the  street." 

It  being  clear  that  the  general  statutes  relating  to  street 
improvements  are  not  sufficient  in  and  of  themselves  to  up- 
hold the  assessment  attacked  by  plaintiffs,  we  will  examine 
the  argument  of  respondents  to  the  effect  that  in  the  charter 
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of  the  city  of  Los  Angeles  is  found  the  authorization  and  the 
conferring  of  power  which  supports  the  proceedings  taken 
to  construct  the  Hill  Street  tunnel,  and  to  assess  the  cost 
thereof  upon  a  benefited  district.  Prior  to  the  passage  of 
the  ordinance  by  which  the  construction  of  the  Hill  Street 
tunnel  was  ordered,  the  charter  of  Los  Angeles  had  been 
amended.  By  section  2  of  the  amended  charter  (Stats.  1911, 
p.  2059),  it  is  provided  that  **The  city  of  Los  Angeles,  in  ad- 
dition to  any  other  powers  now  held  by,  or  that  may  hereafter 
be  granted  to  it  under  the  constitution  or  laws  of  the  state, 
shall  have  the  right  and  power."  These  words  are  followed 
by  the  enumeration  of  many  specific  rights  and  powers.  The 
eleventh  subdivision  gives  to  the  city  power  **To  acquire  by 
purchase,  lease,  condemnation  or  otherwise,  or  to  construct, 
and  to  own,  maintain,  equip  and  operate  tunnels,  conduits, 
viaducts  and  subways ;  to  regulate  and  control  the  use  thereof, 
and  to  fix  and  collect  charges  for  such  use."  The  thirteenth 
subdivision  is  in  the  following  language : 

**To  establish,  lay  out,  open,  extend,  widen,  narrow,  or 
vacate,  pave  or  repave,  or  otherwise  improve  streets,  lanes, 
alleys,  boulevards,  crossings,  courts,  and  other  highways  and 
public  places."  The  nineteenth  is  as  follows:  **To  levy  and 
collect,  or  cause  to  be  levied  and  collected,  assessments  upon 
property  according  to  frontage,  or  upon  property  in  districts 
according  to  benefits,  to  pay  for  the  improvement  of  streets, 
or  for  the  construction  in  any  public  street,  alley  or  other 
public  place,  or  in  any  right  of  way  owned  by  the  city,  of 
sewers,  drains,  water  or  gas  mains,  and  lines. and  conduits  for 
transmitting  electric  current,  and  other  pipes,  mains,  lines 
and  conduits,  or  for  other  public  improvements."  The  thirty- 
ninth  subdivision  of  section  2  provides  that  "The  powers 
conferred  by  this  article  shall  be  exercised  by  ordinance,  ex- 
cept as  otherwise  provided  in  this  charter." 

Respondents  assert  that  these  provisions  give  to  the  city 
council  the  right  to  construct  tunnels,  to  assess  districts  to 
pay  for  such  improvements,  and  to  proceed  to  do  these  things 
either  by  power  conferred  by  general  statute  or  by  authority 
given  by  virtue  of  the  charter.  Examining  these  parts  of  the 
charter  we  fail  to  find  any  authority  in  the  city  to  levy  an 
assessment  upon  a  district  for  the  cost  of  such  construction. 
Conceding  that  subdivision  eleven  gives  the  power  to  construct 
a  tunnel  such  as  this  for  the  use  of  the  public,  and  that  sub- 
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division  thirteen  extends  such  power  to  include  the  subsequent 
improvement  and  repair  of  a  tunnel,  we  find  nothing  in  sub- 
division nineteen  or  in  any  other  part  of  the  charter  authoriz- 
ing the  assessment  of  a  district  for  the  purpose  of  raising  the 
amount  necessary  for  the  initial  establishment  of  a  tunnel,  as 
distinguished  from  the  repair  or  improvement  of  an  existing 
subterranean  avenue.  The  words  **or  for  other  public  im- 
provements,'* must  be  construed  in  connection  with  the  other 
parts  of  the  subdivision  which  relate  to  the  improvement  of 
public  streets,  or  the  construction  in  public  streets  or  places 
of  conveniences  for  sanitation,  drainage,  and  the  transmission 
of  water,  heat,  electricity,  gas  and  the  like.  To  construe  the 
words  **for  other  public  improvements,"  as  conferring  a  power 
to  assess  for  a  tunnel  of  this  sort,  would  be  to  wrench  them  from 
their  context,  and  ignoring  the  rule  of  ejvsdem  generis  to  give 
them  a  meaning  at  variance  with  the  obvious  legislative  intent. 
It  is  difficult  to  believe  that,  in  a  provision  intended  by  the 
framers  of  the  charter  to  confer  in  terms  the  right  to  assess 
a  district  for  the  improvement  of  existing  streets,  the  higher 
power  to  raise  money  for  the  construction  of  a  costly  tunnel 
would  be  given  in  the  general  phrase  ''for  other  public  im- 
provements." 

Respondents  cite  Mardis  v.  McCarthy,  162  Cal.  94,  [121 
Pac.  389],  as  sustaining  their  claim  of  authority  under  the 
charter,  but  the  provisions  of  the  charter  of  the  city  and  county 
of  San  Francisco  which  we  reviewed  in  that  case  were  explicit, 
and  by  them  the  board  of  supervisors  was  clearly  authorized 
to  order  the  construction  of  tunnels  and  to  provide  therefor 
by  district  assessments.  In  that  case,  and  in  the  later  case 
of  Hayne  v.  City  and  County  of  San  Francisco,  ante,  p.  185, 
[162  Pac.  625],  we  were  dealing  with  a  charter  which  in  its 
enumeration  of  the  powers  of  the  supervisors  with  reference 
to  tunnels  went  far  beyond  the  provisions  of  the  charter  of 
Los  Angeles  in  respect  to  the  city  council.  Neither  of  those 
decisions  supports  the  position  of  respondents  in  this  case. 

Respondents  contend  that  the  validating  clause  of  the  Bond 
Act  makes  the  issuance  of  the  bonds  conclusive  of  the  regu- 
larity of  the  proceedings  prior  thereto,  but  this  question  is 
not  involved.  The  city  council  lacked  power  to  levy  the  as- 
sessment on  the  property  in  the  designated  district.  There- 
fore the  method  employed  is  not  material. 
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It  follows  that  the  judgment  must  be  reversed  and  it  is 
so  ordered. 

Sloss,  J.,  Henshaw,  J.,  Lorigan,  J.,  Shaw,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Behearing  denied. 


[L.  A.  No.  M70.    Department  Two.— March  12,  1917.] 

WINSLOW  P.  HYATT,  Respondent,  v.  A.  COLKINS  et  al., 
Defendants;  A.  COLKINS,  Appellant. 

Quieting  Titlb — Possession  or  Piaintiff  not  Necessary — Pleadino. 
An  action  to  quiet  title  to  land  under  section  738  of  the  Code  of 
Civil  Procedure  may  be  broug^ht  bj  one  out  of  possession,  and  the 
complaint  need  not  allege  that  the  plaintiff  was  in  possession  of  the 
property. 

lb. — Invalidity  of  Instrument  Asserted  to  be  ▲  Cloud  Against 
Plaintiff's  Title. — In  such  action  the  complaint  need  not  specifi- 
cally allege  anything  concerning  the  invalidity  or  recite  any  facts 
showing  the  invalidity  of  the  instrument  asserted  to  be  a  cloud 
against  the  title  of  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Otto  Sanaker,  and  E.  M.  Barnes,  for  Appellant. 

Winslow  P.  Hyatt,  and  Frank  S.  Adams,  for  Respondent 

LORIGAN,  J. — This  action  was  to  quiet  title  to  a  lot  of 
land  in  the  city  of  Los  Angeles.  The  complaint  contained 
the  usual  allegations  in  such  an  action — ^that  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the  land ;  that  defend- 
ants claimed  an  interest  in  it  adverse  to  plaintiff,  which  claim 
was  alleged  to  be  without  right,  and  that  none  of  the  defendants 
had  any  right  or  interest  in  the  property — with  the  usual 
prayer  that  defendants  be  required  to  set  forth  their  claim 
or  interest  in  the  property;  that  it  should  be  adjudged  in- 
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valid;  that  the  title  of  plaintiff  waa  good  and  valid  and  the 
defendants  be  barred  from  asserting  claims  to  said  premises 
adverse  to  plaintiff. 

Defendant  Colkins  iSled  a  general  demurrer  to  the  complaint 
which  was  overruled,  and  failing  to  answer,  judgment  was  en- 
tered against  him,  from  which  he  takes  this  appeal. 

Taking  up  his  points  on  appeal :  He  contends  that  the  court 
erred  in  overruling  his  demurrer.  His  argument  is  that  his 
demurrer  was  well  taken,  because  the  complaint  did  not  al- 
lege that  the  plaintiff  was  in  possession  of  the  premises  when 
the  suit  was  brought,  and  further,  that  nowhere  in  the  com- 
plaint is  it  stated  in  what  the  invalidity  of  the  instrument 
which  is  said  to  constitute  the  cloud  upon  the  title  of  plain- 
tiff consists,  or  any  facts  which  show  its  invalidity.  We  are 
at  a  loss  to  understand  how,  under  the  long-settled  law  of  this 
state,  the  appellant  can  see  any  merit  in  his  contentions.  As 
to  the  point  that  the  complaint  does  not  state  that  the  plaintiff 
was  in  the  possession  of  the  property,  it  was  unnecessaiy  to  do 
so.  An  action  to  quiet  title  may  be  brought  by  one  out  of 
possession.  In  People  v.  Center,  66  Cal.  551,  [5  Pac.  263,  6 
Pac.  481]  (decided  in  1885),  it  was  held  on  this  subject  that 
section  738  of  the  Code  of  Civil  Procedure  (enacted  in  1872) 
is  like  section  254  of  the  former  Practice  Act,  except  that 
since  the  adoption  of  the  code  the  action  to  quiet  title  may 
be  brought  by  one  out  of  possession.  In  Casey  v.  Leggett, 
125  Cal.  664,  [58  Pac.  264],  in  meeting  a  similar  objection 
as  that  urged  by  appellant,  the  court  said:  **The  owner  of 
land  does  not  have  to  be  in  possession  in  order  to  maintain 
an  action  to  quiet  title."  (See,  also,  Brusie  v.  Oates,  80  Cal. 
462,  [22  Pac.  284] ;  Landregan  v.  Peppin,  94  Cal.  465,  [29 
Pac.  771]  ;  Reiner  v.  Schroeder,  146  Cal.  411,  [80  Pac.  517].) 

As  to  the  point  that  nothing  specific  is  alleged  in  the  com- 
plaint concerning  the  invalidity,  or  a  recital  of  any  facts 
showing  the  invalidity  of  the  instrument  asserted  to  be  a  cloud 
against  the  title  of  plaintiff,  it  is  well  settled  that  there  is  no 
merit  in  such  a  claim.  It  was  held  directly  in  Castro  v.  Barry, 
79  Cal.  443,  [21  Pac.  946],  that  the  plaintiff  is  not  required  to 
set  forth  the  nature  of  the  claim  of  defendant.  In  Rough  v. 
Simmons,  65  Cal.  227,  [3  Pac.  804],  a  general  demurrer  to  a 
complaint  like  the  one  at  bar  was  sustained  by  the  trial  court 
and  the  judgment  reversed  in  this  court.  Appellant  cites 
Hibemia  S.  cfc  L.  Society  v.  Ordway,  38  Cal.  679,  681,  as  sus- 
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taining  his  claim  of  the  necessity  of  setting  forth  in  the  com- 
plaint the  nature  of  the  instrument  asserted  to  constitute  a 
cloud  upon  title.  But  that  was  an  entirely  different  action 
from  the  one  instituted  here.  That  was  an  action  to  have  a 
particular  instrument,  which  was  specifically  pleaded  and 
which  it  was  asserted  constituted  a  cloud  on  the  title  of  plain- 
tiff, declared  invalid.  But  that  class  of  cases  is  different  from 
the  case  at  bar.  They  are  provided  for  under  sections  3412 
and  3413  of  the  Civil  Code.  The  present  action  is  one  pro- 
vided for  under  section  738  of  the  Code  of  Civil  Procedure. 
The  distinction  in  this  respect  in  which  Hibernia  8.  ds  L, 
Society  v.  Ordway,  cited  by  appellant,  is  discussed,  is  fully 
pointed  out  in  Castro  v.  Barry,  supra,  to  which  reference  for 
any  further  enlightenment  on  the  point  is  directed. 
The  judgment  appealed  from  is  affirmed. 

Melvin,  J.,  and  Henshaw,  J.,  concurred. 


[L.  A.  No.  3884.    Department  Two.— March  13,  1917.] 

J.    S.    JOHNSON,    Appellant,   v.    W.    L.    CLAEK   et   al., 
Respondents. 

Vendor  and  Vendee — Optional  Contract  of  Sale — ^Want  of  Ac- 
ceptance— Specific  Performance. — An  agreement  by  the  terms 
of  which  the  owner  of  mining  property  binds  himself  to  sell  on 
specifipd  terms  and  leaves  it  discretionary  with  the  other  party  to 
the  contract  whether  he  will  or  will  not  buy,  is  simply  an  optional 
contract,  and  if  not  accepted  by  the  person  to  whom  the  option  is 
given,  cannot  be  specifically  enforced  by  the  owner. 

Id. — Possession  by  Optional  Vendee — Prospecting  Mining  Property. 
The  mere  fact  that  the  person  having  the  option,  with  the  consent 
of  the  owner,  went  into  possession  of  the  property,  did  not  amount 
to  an  acceptance,  if  the  owner  understood  that  such  possession  was 
taken  solely  for  the  purpose  of  examining  and  prospecting  the 
property  with  the  view  of  determining  whether  to  accept  it  or  not. 

Id. — Payment  on  Purchase  Price  by  Strangers  to  Conttiact — Re- 
pudiation BY  Optional  Vendee. — Where  the  holder  of  the  option 
entered  into  an  agreement  with  third  parties  to  convey  to  them  an 
interest  in  the  property  in  the  event  he  exercised  his  option  of  pur- 
chase,  part   payment  of  the   purchase   price   made   by   lach  third 
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parties,  without  Bis  knowledge  or  consent,  and  subject  to  his  ap- 
proval, docs  not  operate  as  an  acceptance,  if  promptly  repudiated 
by  him  upon  learning  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Z.  B.  Stuart,  for  Appellant. 

Neighbours  &  Sproul,  and  C.  W.  Hoag,  for  Respondents. 

LOBIGAN,  J. — This  is  an  action  to  enforce  specific  per- 
formance of  a  contract  made  by  plaintiff  with  defendant 
Clark  on  November  4,  1911,  relative  to  the  purchase  of  certain 
placer  mining  property  in  Humboldt  County  in  this  state. 
The  other  defendants  were  made  defendants  with  Clark  under 
allegations  in  the  complaint  that  they  had  acquired  an  inter- 
est from  defendant  Clark  in  the  contract  of  purchase  subse- 
quent to  its  execution.  The  complaint,  among  other  allega- 
tions, sets  up  the  contract  with  Clark  hereafter  particularly 
referred  to,  alleged  an  assignment  by  Clark  to  the  other  de- 
fendants of  an  interest  in  said  contract ;  payment  by  defend- 
ant Neighbours  on  behalf  of  himself  and  all  the  other  defend- 
ants of  one  thousand  dollars  specified  in  the  contract  to  be 
paid;  failure  on  the  part  of  defendants  to  further  comply 
with  the  terms  of  the  contract;  and  full  compliance  by  plain- 
tiff on  his  part.  No  point  is  made  of  the  sufficiency  of  the 
complaint,  so  that  nothing  further  of  its  allegations  need  be 
stated.  Aside  from  an  answer  by  all  the  defendants  deny- 
ing the  allegations  of  the  complaint,  the  defendant  Maulhardt 
(though  plaintiff  alleged  that  defendant  Neighbours  paid  it 
for  the  benefit  of  all  the  defendants),  filed  a  cross-complaint 
seeking  a  judgment  against  plaintiff  for  the  repayment  of  the 
one  thousand  dollars  alleged  to  have  been  paid  by  him  to 
plaintiff,  and  the  return  to  him  of  two  promissory  notes  which 
he  alleged  he  had  executed  and  deposited  with  plaintiff  under 
an  alleged  verbal  and  contingent  agreement  made  by  him  with 
plaintiff. 

The  court  rendered  judgment  for  all  the  defendants  for 
their  costs,  and  in  favor  of  defendant  Maulhardt  on  his  cross- 
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complaint  for  the  repayment  to  him  of  the  one  thousand  dol- 
lars, and  the  return  of  the  promissory  notes  referred  to. 
Plaintiff  appeals  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial. 

The  findings,  with  a  recital  of  some  of  the  evidence,  will 
suflSciently  present  the  points  on  appeal.  The  court  found 
that  plaintiff  entered  into  an  optional  contract  with  defend- 
ant Clark  on  November  4,  1911,  for  the  sale  and  purchase  of 
the  placer  mining  claims  heretofore  referred  to  on  the  follow- 
ing terms :  One  hundred  dollars,  paid  by  defendant  Clark  on 
the  execution  of  the  contract  as  part  payment  for  the  claims. 
The  price  was  six  thousand  one  hundred  dollars  and  payable 
as  follows :  One  thousand  dollars  on  acceptance  within  thirty 
days  from  date;  one  thousand  dollars  in  thirty  days  there- 
after, and  one  thousand  dollars  in  sixty  days  from  date  of 
second  payment ;  two  thousand  dollars  in  nine  months  and  one 
thousand  dollars  in  one  year,  at  seven  per  cent  per  annum. 
The  gravel  worked  from  said  mines  to  pay  twenty-five  per 
cent  of  the  proceeds  to  plaintiff  to  apply  on  said  notes  for  the 
deferred  payments  which  were  to  be  secured  by  mortgage  on 
the  property.  Title  to  be  perfect;  deed  to  be  executed  by 
plaintiff  to  Clark,  or  his  assigns,  on  or  before  February  2, 
1912,  together  with  an  abstract  showing  a  merchantable  title ; 
provided,  however,  that  the  payment  of  three  thousand  dol- 
lars is  paid  at  said  date,  but  if  not  paid  on  or  before  February 
2,  1912,  then  the  contract  to  be  of  no  effect,  and  in  that  event 
the  said  one  hundred  dollars  to  be  retained  by  plaintiff  as 
liquidated  damages. 

Upon  the  issue  tendered  under  an  allegation  of  the  com- 
plaint, that  Clark  had  assigned  an  interest  in  the  said  agree- 
ment to  the  other  defendants  Neighbours,  Maulhardt,  and 
Grant,  and  that  on  January  18,  1912,  Maulhardt,  one  of  the 
assignees  of  Clark,  together  with  Neighbours  and  Grant,  pur- 
suant to  the  terms  of  the  optional  agreement,  paid  plaintiff 
the  sum  of  one  thousand  dollars  and  deposited  in  his  favor 
two  promissory  notes  in  bank,  the  court  found,  and  the  evi- 
dence shows,  that  an  optional  agreement  was  made  by  plain- 
tiff and  Clark  at  the  date  alleged;  that  Clark  had  never 
assigned  his  interest,  or  any  part  thereof,  in  said  optional 
agreement  to  all,  or  either,  of  the  defendants;  that  a  trans- 
action between  defendants  Maulhardt  and  Neighbours  and 
plaintiff  of  January  18,  1912,  was  had;  that  at  that  time 
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Maulhardt  made  payment  of  one  thousand  dollars  to  plain- 
tiff and  deposited  with  plaintiff  two  promissory  notes,  but 
that  said  transaction  was  all  made,  had,  done  and  performed 
by  said  parties  in  the  absence  of  defendant  Clark  and  subject 
to  his  approval,  and  that  Clark,  upon  being  notified  forthwith 
of  said  verbal  agreement  between  plaintiff  and  defendants 
Maulhardt  and  Neighbours,  and  the  payment  of  said  one  thou- 
sand dollars  and  the  depositing  of  said  notes,  immediately  re- 
fused to  approve  said  agreement  and  repudiated  all  the  acts 
done  and  performed  thereunder.  The  evidence  shows  that  in 
the  same  notice  of  repudiation  of  February  14,  1912,  Clark 
also  notified  plaintiff  that  he  would  not  take  the  property. 

An  additional  finding  was  that  plaintiff  did  not  execute  a 
deed  conveying  said  real  property  to  Clark,  nor  did  he  cause 
an  abstract  of  said  property  to  be  made,  or  tender  the  same 
to  defendant  Clark.  It  may  'be  said  here,  however,  that  at 
the  time  of  the  transaction  of  January  18,  1912,  between 
plaintiff  and  Maulhardt  and  Neighbours,  when  the  one  thou- 
sand dollars  was  paid,  plaintiff  executed  a  deed  to  Clark  and 
to  Grant,  Maulhardt,  and  Neighbours  conveying  to  them  an 
equal  undivided  one-fourth  interest  each  in  said  mining  prop- 
erty, and  deposited  said  deed  in  escrow  in  the  bank  to  be  de- 
livered on  compliance  on  the  part  of  defendants  with  the 
terms  of  the  agreement. 

The  court  further  found  that  Clark,  and  Grant  as  the  em- 
ployee of  the  latter,  went  into  possession  of  the  real  property 
toward  the  end  of  November,  1911,  with  the  consent  of  plain- 
tiff ;  that  Clark  remained  in  possession  by  such  consent  until 
the  latter  part  of  March,  1912;  that  neither  the  defendant 
Clark  nor  any  person  acting  under  his  authority,  or  by  his 
consent,  exercised  the  right  to  purchase  granted  under  the 
terms  of  said  optional  agreement  between  plaintiff  and  Clark. 

It  appears  from  the  evidence  that,  prior  to  the  commencing 
of  this  action,  plaintiff  made  a  written  demand  on  Clark  and 
the  other  defendant  (on  the  theory  that  they  were  the  as- 
signees of  Clark  under  the  said  optional  agreement)  that  they 
make  the  payments  and  perform  the  other  terms  of  the  con- 
tract and  take  the  property,  a  demand  to  which  they  gave  no 
attention,  and  plaintiff  thereupon  commenced  this  action. 

Having  presented  these  matters  with  sufficient  fullness  to 
discuss  the  points  made  by  appellant  we  will  proceed  to  their 
consideration. 
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Plaintiff  contends,  first,  that  the  agreement  between  himself 
and  Clark  was  more  than  a  mere  option  for  the  purchase  of 
these  mining  claims,  but  that  even  if  it  was  not,  the  subsequent 
acts  of  Clark  and  Grant  in  entering  into  possession  of  the  prop- 
erty with  the  consent  of  plaintiff  and  working  it,  constituted 
an  acceptance  which  changed  the  optional  contract  into  a  con- 
tract of  sale  between  plaintiff  and  Clark  subject  to  specific 
performance  as  such.  But  it  is  quite  clear  that  under  any 
fair  consideration  of  the  terms  of  the  agreement  between 
plaintiff  and  Clark  it  was  simply  an  optional  agreement. 
When  by  the  terms  of  an  agreement  the  owner  of  property 
binds  himself  to  sell  on  specified  terms,  and  leaves  it  discre- 
tionary with  the  other  party  to  the  contract  whether  he  will 
or  will  not  buy,  it  constitutes  simply  an  optional  contract. 
This  was  all  the  contract  involved  here  amounted  to.  Plain- 
tiff a,f?reed  to  sell  to  Clark  on  certain  terms  of  payment.  Bjr 
the  agreement  itself  as  w.ill  appear  in  the  finding  first  quoted, 
it  was  provided  that  Clark  should  have  thirty  days  from  the 
4th  of  November,  1911-,  within  which  to  accept  its  terms  if  he 
wished  to  do  so.  Subsequently,  this  time  was  extended  forty- 
five  days.  The  only  effect  of  the  agreement  as  far  as  Clark 
was  concerned  was  that  if  he  should  fail  or  refuse  to  take  the 
property  he  should  lose  his  one  hundred  dollars.  Nor  did  the 
fact  that  Clark  went  into  possession  of  the  property  amount 
to  an  acceptance.  It  was  not  understood  by  either  plaintiff 
or  Clark  that  it  should  amount  to  this.  Plaintiff  understood 
that  Clark  was  going  on  the  property  with  his  employee  Grant 
solely  to  examine  and  prospect  it  for  the  very  purpose  of  de- 
termining whether  he  would  accept  it  or  not.  This  is  appar- 
ent from  a  letter  from  plaintiff  to  Clark  of  January  8,  1912, 
while  the  latter  was  working  on  the  property  asking  for  some 
assurance  that  there  would  be  no  liens  for  labor  or  material 
*' should  you  [Clark]  conclude  not  to  buy."  True,  he  re- 
mained in  possession,  working  the  property,  after  he  refused 
to  purchase  it  on  February  14,  1912,  but  it  appears  he  did  so 
in  order  to  perform  the  annual  assessment  work  on  the  claims 
which  he  had  orally  promised  plaintiff  he  would.  In  fact,  the 
case  of  plaintiff  was  tried  on  the  theory  that  the  contract  be- 
tween himself  and  Clark  was  an  optional  agreement  which 
had  subsequently  been  accepted,  it  being  claimed  as  additional 
evidence  in  support  thereof  that  the  other  defendants  were 
assignees  of  Clark  of  an  interest  in  this  optional  agreement, 
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and  by  right  of  this  assignment  and  the  written  consent  and 
understanding  of  Clark,  one  of  them,  Maulhardt,  for  the  bene- 
fit of  all,  paid  the  one  thousand  dollars  and  executed  the  two 
promissory  notes  referred  to  in  the  evidence  and  findings, 
all  of  which,  it  is  claimed,  constituted  an  acceptance  of  the 
optional  agreement  by  all  the  defendants.  The  court  found 
against  this  contention  and  appellant  challenges  the  accuracy 
of  the  finding,  but  the  evidence  fully  supports  it.  It  appears 
therefrom  as  to  these  matters  that  while  it  is  true  that  an 
agreement  was  made  by  Clark  with  the  other  defendants  the 
same  day  that  this  optional  agreement  with  plaintiff  was  en- 
tered into,  Clark,  nevertheless,  did  not  thereby  assign  or  trans- 
fer to  them  the  optional  agreement,  or  any  interest  in  it.  He 
agreed  to  convey  to  each  an  undivided  one-fourth  interest  in 
the  property.  He  made  no  present  conveyance,  but  only 
agreed  to  do  so  in  the  future.  He  did  not  assign  his  optional 
contract  or  any  interest  in  it.  He  agreed  that  if  he  closed  the 
optional  contract  to  purchase  with  plaintiff  he  would  convey 
three-fourths  of  the  property  acquired  under  it  to  his  code- 
fendants.  Until  Clark  exercised  this  option  there  was  noth- 
ing upon  which  his  contract  with  the  other  defendants  could 
operate.  The  rights  they  acquired  under  the  agreement  with 
Clark  were  matters  of  concern  only  between  themselves;  Clark 
conveyed  them  no  rights  under  his  optional  contract.  That 
option  was  a  matter  respecting  the  acceptance  or  rejection  of 
which  the  plaintiff  and  defendant  Clark  were  alone  directly 
interested. 

As  to  the  payment  of  the  one  thousand  dollars  and  the 
delivery  of  the  notes  on  January  18,  1912,  by  Maulhardt: 
Upon  this  date  Clark  and  Grant  were  in  Humboldt  County  at 
the  mines.  Plaintiff  and  the  other  defendants  were  in  Los 
Angeles.  These  defendants,  other  than  Grant,  called  on 
plaintiff  on  January  18th  and  told  him  of  their  agreement 
with  Clark — which  was  the  first  he  seems  to  have  known  of 
it — and  as  the  forty-five  days'  extension  which  had  been 
granted  Clark  was  about  to  expire,  they  asked  for  a  further 
extension  on  behalf  of  Clark,  which  plaintiff  refused  to  grant. 
He  refused  also  to  grant  one  even  until  the  defendants  could 
communicate  with  Clark,  though  they  told  him  they  could  do 
nothing  without  consulting  with  Clark.  Plaintiff,  however, 
persisting  in  his  refusal  to  grant  any  extension,  Maulhardt  then 
offered  to  pay  plaintiff  one  thousand  dollars  and  place  the  notes 
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in  a  bank  upon  the  agreement  with  plaintiff  that  they — ^Maiil- 
hardt  and  Neighbours — should  communicate  with  Clark,  and 
if  their  action  met  with  his  approval  the  transaction  should 
stand  and  the  sale  should  go  through.  If  Clark  did  not 
approve,  then  the  money  would  be  returned,  as  also  the  notes. 
The  evidence  leaves  no  room  for  question  but  that  the  court 
was  warranted  in  finding  that  this  payment  of  the  money  and 
the  delivery  of  the  notes  it  was  agreed  by  plaintiff  and  the 
other  defendants  should  be  subject  to  the  approval  of  Clark ; 
nor  can  there  be  any  question  but  that  on  learning  of  it,  de- 
fendant Clark  promptly  repudiated  the  transaction.  The  de- 
fendants Maulhardt  and  Neighbours  and  the  plaintiff  wrote 
to  Clark  of  what  had  been  done  in  this  regard,  and  upon  the 
receipt  of  their  letters  Clark  immediately  wrote  to  the  defend- 
ants refusing  to  approve  their  action,  and  likewise  wrote  to 
plaintiff  saying  that  he  had  not  authorized  the  action  of  the 
other  defendants  and  ** would  not  stand  for  it'*;  that  he  did 
not  want  the  property  and  refused  to  accept  it. 

As  this  disposes  of  the  only  points  involved  on  the  appeal 
that  require  any  special  consideration,  the  judgment  and 
order  appealed  from  are  aflBrmed. 

Melvin,  J.,  and  Henshaw,  J.,  concurred. 


[S.  P.  No.  6862.    In  Bank.— March  13,  1917.] 

EDIE  W.  GONZALEZ,  Respondent,  v.  ANITA  C.  GON- 
ZALEZ, Appellant. 

Partition — Agreement  for — Partitioners  not  Arbitrators — Agency. 
In  the  absence  of  anj  prior  controversy,  an  agreement  befween 
tenants  in  common  for  the  partition  and  allotment  in  severalty  of 
the  common  property,  to  be  made  by  three  disinterested  parties,  the 
determination  of  the  majority  of  whom  was  to  be  binding  on  the 
cotenants,  is  not  an  agreement  for  arbitration.  The  partitioners  do 
not  act  in  the  capacity  of  arbitrators,  but  merely  as  agents  for  the 
cotenants. 

Id. — Arbitration  Dependent  on  Prior  Controversy. — An  arbitration, 
strictly  speaking,  has  to  do  with  the  settlement  of  existing  con- 
troversies between  the  parties.  If  there  is  no  question  in  dispute 
there  is  no  question  for  an  arbitration. 
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Id. — Statutory  Akbitration — Filing  Award— Absence  of  Hearing. — 
The  proceeding  to  partition  cannot  be  supported  as  a  statutory 
arbitration,  where  the  award  was  not  filed  with  the  clerk,  nor  anj 
hearing  held  for  the  purpose  of  adducing  evidence. 

Id. — Swearing  of  Partitioners. — The  nature  of  the  partition  agree- 
ment is  not  affected  by  the  incident  that  the  persons  chosem  to  make 
the  partition  were  sworn  in  accordance  with  the  provisions  of  sec- 
tion 1285  of  the  Code  of  Civil  Procedure. 

Id. — Equauzation  of  Allotments  by  Award  of  Owelty. — In  making 
the  partition,  where  the  common  property  was  not  susceptible  to  an 
equality  of  division  in  kind,  the  partitioners  could  equalize  their 
allotments  by  awarding  one  of  the  cotenants  an  owelty. 

Id. — Division  of  Stock  in  Irrigating  Company.  —  In  partitioning 
shares  of  stock  in  an  irrigating  company,  that  had  little  or  no 
value  to  persons  who  did  not  own  land  beneath  the  ditch  of  the 
company,  it  was  just  and  reasonable  to  divide  the  shares  in  pro- 
portion to  the  number  of  acres  lying  below  the  ditch  and  irrigable 
therefrom,  any  inequality  of  value  arising  from  such  a  division  being 
compensated  for  by  an  owelty. 

Id. — Award  of  Easement  for  Way. — In  making  the  partition  of  a 
large  tract  of  agricultural  land,  the  partitioners  had  implied  au- 
thority to  award  one  of  the  cotenants  a  perpetual  right  of  way 
over  the  lands  allotted  to  the  other,  such  easement  being  merely 
the  right  to  use  an  existing  road  which  was  necessary  to  furnish 
proper  facilities  for  access  to  the  land  to  which  it  was  appurtenant, 
and  a  reasonable  means  of  making  possible  a  fair  and  equitable 
partition  of  the  property. 

Id. — Hearing  Before  Partitioners  not  Essential. — Under  the  parti- 
tion agreement  in  question,  a  hearing  before  the  partitioners  for 
the  purpose  of  taking  testimony  and  determining  such  questions  as 
the  parties  might  choose  to  raise,  was  not  contemplated  and  was 
not  essential  to  the  validity  of  the  partition. 

Id. — Expert  Advice  Given  Partitioners. — It  was  proper  for  the  par- 
titioners, if  the  nature  of  the  case  required  it,  to  obtain  from  dis- 
interested persons  of  acknowledged  skill  such  information  and  ad- 
vice in  reference  to  technical  questions  relative  to  land  values  and 
conditions  submitted  to  them,  as  might  be  necessary  to  enable  them 
to  come  to  a  correct  conclusion,  provided  the  partition  was  the 
result  of  their  own  judgment  after  obtaining  such  information. 

Id. — Entertainment  Given  Partitioners  by  Ootenant. — The  mere 
fact  that  the  partitioners  were  guests  of  one  of  the  tenants  in  com- 
mon while  they  wei'e  on  the  property  making  their  investigations, 
and  discussed  with  her  the  matter  of  the  proposed  partitionment 
prior  to  the  time  that  the  award  was  made,  is  insufficient  to  avoid 
the  award  at  the  instance  of  the  other  cotenant,  where  they  each  tes- 
tified, and  the  court  found,  that  neither  of  them  was  in  any  manner 
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influenced  in  making  the  award  bj  any  entertainment  bo  provided 
or  courtesy  so  shown  them. 

Id. — Specific  Peepormance  op  Award — Fairness  and  Justness  of 
Award. — In  this  action  to  specifically  enforce  the  award,  the  evi- 
dence is  held  sufficient  to  support  the  conclusion  of  the  trial  court 
that  the  award  as  to  the  defendant  was  fair,  just,  and  equitable. 

Id. — Mistakes  or  Partitioners  in  Drawing  Conclusions  from  Pacts. 
Under  the  provisions  of  the  partition  agreement,  and  in  the  absence 
of  a  showing  that  the  partition  was  unfairly  made,  or  that  the 
partitioners  were  guilty  of  fraud,  the  award  cannot  be  inquired  into 
for  alleged  mistakes  of  the  partitioners  in  drawing  conclusions  from 
the  facts  before  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  W.  Slack,  for  Appellant. 

Charles  S.  Wheeler,  and  John  F.  Bowie,  for  Respondent. 

LAWLOR,  J. — Appeal  from  a  judgment  decreeing  specific 
performance  of  an  award  given  under  two  agreements  pro- 
viding for  the  partitionment  of  certain  realty  holdings  and 
personalty  in  Monterey  County. 

By  virtue  of  a  contest  instituted  against  the  will  of  Mariano 
E.  Gonzalez,  deceased,  the  plaintiff  and  defendant,  who  are 
respectively  the  widow  of  the  deceased  and  daughter  by  his 
former  wife,  had  become  possessed  in  equal  undivided  shares 
of  the  estate  of  the  deceased,  except  a  certain  tract,  9.23  acres 
in  extent,  a  part  of  the  homestead  and  constituting  the 
''dwellings  and  outbuildings  and  yards  about  the  same," 
which  was  distributed  absolutely  to  the  plaintiflP.  The  origi- 
nal homestead  awarded  to  the  plaintiff  in  the  probate  proceed- 
ings included  about  three  hundred  acres.  But  subsequent  to 
the  commencement  of  the  said  contest  and  prior  to  the  revoca- 
tion of  the  probate  of  the  will,  the  plaintiff  and  defendant  en- 
tered into  the  first  of  the  agreements  between  themselves, 
dated  March  13,  1909,  whereby  it  was  agreed,  among  other 
thinijs,  that  the  parties  thereto  should  petition  ''for  the  final 
distribution  of  all  of  the  estate  of  the  said  deceased  [includ- 
ing the  said  homestead  except  for  the  nine-acre  tract  referred 
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to]  to  the  parties  hereto,  share  and  share  alike."  The  will 
was  revoked,  and  the  decree  distributing  the  property  to  the 
plaintiff  and  defendant  in  accordance  with  the  agreement  was 
duly  entered  on  April  5,  1909.  One  of  the  objects  of  the 
agreement  was  to  give  to  the  parties  equal  rights  to  the  home- 
stead. It  was  thus  provided  in  the  agreement  that  in  the 
event  the  will  was  adjudged  invalid,  the  remaining  portion  of 
the  homestead  should  be  either  '*  partitioned  into  two  parts  of 
equal  value'*;  or  a  portion  of  the  estate  adjacent  thereto  and 
of  equal  value  should  be  set  apart  to  the  defendant;  or  the 
homestead  tract  should  be  **  appraised  at  its  fair  market 
value,*'  and  that  the  plaintiflf  should  pay  the  defendant  one- 
half  of  this  amount.  The  plaintiff,  who  was  given  the  right 
to  elect  the  method  to  be  ultimately  employed,  decided  to  re- 
tain the  land  embraced  in  the  homestead,  thereby  having  the 
property  partitioned  in  accordance  with  the  provisions  of 
the  second  alternative.  That  provision,  stated  in  full,  is  as 
follows : 

**(2).  Property  adjacent  to  the  property  included  in  the 
said  homestead,  of  equal  value  and  like  quantity  thereto,  ex- 
clusive of  the  property  above  excepted  shall  be  set  apart  abso- 
lutely to  the  party  of  the  second  part  [referring  to  the  defend- 
ant], and  the  property  included  in  the  said  homestead  shall 
be  set  apart  absolutely  to  the  party  of  the  first  part  [referring 
to  the  plaintiff]'." 

For  the  purposes  of  setting  apart  the  property,  it  was  pro- 
vided in  the  agreement  that  three  "arbitrators"  should  be 
chosen.  The  plaintiff  selected  Warren  R.  Porter,  the  defend- 
ant Robert  F.  Johnson,  while  these  two  chose  Wellington 
Gregg,  Jr.  It  was  further  provided  that,  *'The  arbitrators 
shall  forthwith  proceed  to  make  such  partition,  such  setting 
apart,  or  such  appraisement,  and  the  determination  of  any 
two  of  the  arbitrators  upon  any  matter  submitted  to  them, 
shall  be  binding."  But  thereafter  on  July  19,  1909,  and  be- 
fore the  ''arbitrators"  had  completed  their  work,  the  plain- 
tiff and  defendant  entered  into  the  second  agreement  referred 
to,  whereby  the  ** arbitrators "  were  directed  also  to  ''parti- 
tion and  divide  between  the  parties  hereto  and  ...  set  off 
to  each  of  the  parties  in  severalty"  one-half  of  the  remaining 
real  estate,  "quality,  quantity  and  improvements  considered," 
consisting  of  about  six  thousand  acres  of  farming  and  grazing 
land,  various  lots  in  a  town  known  as  Gonzalez  and  certain 
personal  property  consisting  of  seventy  shares  of  the  capital 
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stock  of  the  Gonzalez  Water  Company,  farming  implements, 
vehicles,  household  furniture,  and  the  like.  A  plan  of  parti- 
tion embracing  all  the  property  covered  in  the  two  agreements 
was  submitted  on  February  25,  1910,  which  was  concurred  in 
by  Porter  and  Gregg.  Although  the  parties  had  agreed  that 
they  *' shall  execute  such  instruments  of  conveyance,  one  to 
the  other,  and  shall  do  such  other  things  as  shall  be  neces- 
sary to  carry  into  force  and  effect  said  award,"  the  defend- 
ant refused  to  abide  thereby,  whereupon  the  plaintiff  brought 
her  action  for  specific  performance.  Evidence  was  intro- 
duced at  the  trial  on  behalf  of  both  parties,  and  the  court, 
having  viewed  the  real  property  at  the  request  of  the  defend- 
ant, rendered  judgment  for  the  plaintiff  decreeing  specific 
performance  as  prayed.  The  defendant  appeals  from  the 
judgment  and  the  order  denying  her  motion  for  a  new  trial. 

It  is  contended  by  the  defendant  that  the  judgment  and 
order  must  be  reversed  for  the  following  reasons : 

**1.  An  award  must  conform  strictly  to  the  submission. 
The  arbitrators  were  without  authority  to  divide  the  land 
unequally,  allowing  compensation  to  the  one  receiving  the 
smaller  portion,  or  to  divide  the  shares  of  stock  unequally,  or 
to  burden  one  portion  with  an  easement  in  favor  of  the  other. 

"2.  The  court  erred  in  enforcing  an  award  reached  by  arbi- 
trators who  refused  the  defendant  the  right  to  a  hearing  and 
to  adduce  evidence. 

**3.  The  award  is  void  because  of  the  gross  misbehavior  and 
neglect  of  the  arbitrators. 

**4.  A  court  of  equity  will  not  enforce  specifically  an  award 
unless  the  plaintiff  proves  that  it  is  just  and  reasonable. 
This  the  plaintiff  failed  to  do.*' 

These  objections  explain  themselves.  They  will  be  consid- 
ered in  the  order  stated. 

1.  But  first  it  is  necessary  to  determine  in  what  capacity 
the  three  persons  selected  to  set  apart  and  partition  the  prop- 
erty were  expected  to  serve,  whether  as  arbitrators  in  the 
strict  sense,  or  merely  as  agents  of  the  parties  appointed  to 
divide  the  property  on  their  behalf.  It  is  the  theory  of  the 
defendant  that  they  were  arbitrators  who  were  bound  to  exer- 
cise such  authority  as  is  common  to  arbitrators  strictly  in 
accordance  with  the  rules  prescribed  by  law  for  the  arbitra- 
tion of  controversies.  But  the  proceeding  in  this  case  was  not 
based  upon  a  prior  controversy.    At  the  time  the  first  agree- 
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ment  for  the  diviBion  of  the  property  with  reference  to  the 
homestead  was  made,  the  parties  were  laboring  under  no  dis- 
pute— indeed,  they  had  no  certain  knowledge  that  they  would 
prevail  in  the  contest  for  the  revocation  of  the  will,  and  that 
there  would  be  any  property  to  be  divided  between  them. 
And  there  is  nothing  to  suggest  that  any  dispute  had  arisen 
prior  to  the  entering  into  of  the  second  agreement.  A  reason- 
able inference  may  be  drawn  from  the  facts  that  the  object  of 
the  parties  was  rather  to  prevent  future  disputes,  than  of  set- 
tling existing  ones.  The  court  found:  '*That  at  the  time  the 
parties  to  this  action  entered  into  the  contracts  ...  no  dif- 
ference or  dispute  existed  between  them,  nor  had  they  them- 
selves made  any  attempt  to  divide  the  properties  therein  men- 
tioned between  themselves.'*  Yet,  **the  decided  weight  of 
authority  is  to  the  effect  that  an  arbitration,  strictly  speak- 
ing, has  to  do  with  the  settlement  of  existing  controversies 
between  parties.  If  there  is  no  matter  in  dispute,  there  is  no 
question  for  an  arbitration."  (5  Cor.  Jur.  27,  sec.  25.)  That 
the  proceeding  to  partition  the  property  cannot  be  supported 
as  a  statutory  arbitration  is  further  apparent.  It  does  not 
appear  that  the  award  of  the  alleged  arbitrators  was  filed 
with  the  clerk  of  the  court  as  provided  by  the  code  (Code 
Civ.  Proc,  sec.  1283),  although  the  contracts  provided  that 
the  award  '* shall  be  binding,"  and  **may  be  enforced  by 
either  of  the  parties  hereto  by  proper  judicial  proceedings." 
Nor  was  any  hearing  held  for  the  purpose  of  adducing  evi- 
dence.    (Code  Civ.  Proc,  sec.  1287.) 

On  the  other  hand,  an  examination  of  the  evidence,  and  a 
study  of  the  situation  of  the  parties  leading  to  the  making  of 
the  agreements,  convinces  us  that  this  is  nothing  more  than  a 
reference  to  disinterested  persons.  While  there  is  little  au- 
thority on  the  subject  of  effectuating  a  partition  by  such 
means,  there  are  numerous  instances  where  the  practice  has 
been  followed.  Allnatt  points  out  that  Littleton,  in  enumer- 
ating the  various  methods  of  arranging  and  choosing  the 
shares  on  a  partition  of  coparceners,  gives  the  second  as 
"where  they  chose  certain  friends  to  make  partition  of  the 
lands  or  tenements."  (Allnatt  on  Partition,  ed.  1820,  p.  14; 
Litt.,  sec.  243.)  "I  have  reason  to  know,"  Allnatt  further 
states,  *'that  in  many  instances  where  several  persons  have 
been  entitled  to  lands,  as  tenants  in  common,  in  fee,  or  have 
been  proprietors  of  waste  grounds,  in  respect  of  different 
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farms,  etc.,  of  which  they  were  seised  in  fee,  the  only  steps 
taken  for  the  purpose  of  effecting  a  partition,  have  been,  to 
enter  into  a  deed  of  covenant,  to  refer  the  partition  and  allot- 
ment to  the  arbitration  of  some  indifferent  person."  It  is 
said  by  Freeman:  *'A  deed  of  partition  may  appoint  certain 
persons  as  commissioners  to  make  a  division  of  the  lands 
therein  described,  and  to  allot  the  same  among  the  cotenants 
according  to  certain  terms  specified  in  the  deed."  (Freeman 
on  Cotenancy  and  Partition,  2d  ed.,  sec.  395.)  In  Phelps  v. 
Ilarris,  101  U.  S.  370,  383,  [25  L.  Ed.  855],  the  court,  approv- 
ing the  action  of  a  trustee  in  leaving  a  division  of  certain 
properties  to  others,  makes  the  following  pertinent  comment: 
*'And  it  seems  to  us  that  the  intervention  of  disinterested 
persons  for  appraising  the  property  and  making  the  allotment 
was  judicious  and  proper.  It  is  the  course  most  commonly 
pursued  by  those  who  desire  to  make  a  division  of  property." 
(See,  also.  Enteric  v.  Alvarado,  64  Cal.  529,  569,  [2  Pac.  418] ; 
Tewksbury  v.  Provizzo,  12  Cal.  20.)  Such  a  proceeding  ia 
not  necessarily  an  arbitration,  although  there  may  be  circum- 
stances where,  through  a  controversy  as  to  the  proper  divi- 
sion to  be  made  of  the  property,  or  otherwise,  a  partition  may 
be  properly  made  the  subject  of  arbitration.  (Code  Civ. 
Proc,  sec.  1281.)  It  is  rather  analogous  to  that  of  an  ap- 
praisement or  a  valuation  of  property  (see  California  Annual 
Conf,  of  M.  E,  Church  v.  Seitz,  74  Cal.  287,  [15  Pac.  839]), 
the  distinguishing  feature  being  that  after  the  value  of  the 
property  has  been  determined,  it  is  necessary  that  it  be  divided 
or  set  apart  so  as  to  bring  about  a  separation  into  two  parcels 
according  to  the  terms  of  the  agreement  of  submission  under 
which  the  award  is  to  be  made.  Nor  is  this  conclusion  affected 
by  the  incident  that  the  persons  chosen  to  make  the  partition 
were  sworn  in  accordance  with  the  provisions  of  section  1285 
of  the  Code  of  Civil  Procedure.  **A8  partition  by  act  of  the 
parties  rests  on  their  agreement,  it  is  obvious  that  they  may 
resort  to  any  method  which  to  them  seems  best,  and  that  it 
must  be  impossible  to  specify  all  the  methods  that  may  be  re- 
sorted to,  for  human  ingenuity  may  devise  ways  not  hitherto 
employed  and  which  nevertheless  satisfy  all  the  interested 
parties."  (30  Cyc.  154.)  To  iterate,  the  parties  here,  in- 
stead of  endeavoring  to  divide  the  estate  among  themselves, 
agreed  to  effectuate  the  partition  by  selecting  three  disinter- 


Digitized  by 


Google 


March,  1917.]         Gonzalez  v.  Gonzalez.  595 

ested  persons,  hereafter  referred  to  as  the  partitioners,  to  de- 
termine the  matter  for  them. 

2.  As  to  defendant's  first  contention,  it  is  shown  that  the 
partitioners  did  not  actually  make  an  equal  division  of  the 
tract  of  land,  but  awarded  to  the  defendant  an  owelty  of 
$3,304.  From  the  earliest  times  the  power  to  award  owelty 
has  been  regarded  as  necessary  to  the  act  of  partitioning  prop- 
erty, for,  as  said  in  30  Cyc,  page  261,  speaking  generally  of 
the  nature  of  the  right,  **it  is  not  essential,  and  in  truth  it 
can  rarely  be  proper,  even  where  the  interests  of  two  or  more 
are  equal,  to  allot  each  an  equal  part.''  In  the  year  1682  a 
case  is  reported  where  coparceners,  making  a  partition,  ex- 
pressly agreed  upon  an  owelty  of  partition.  {Hulbert  v. 
Hart,  1  Vem.  133.)  In  Lacy  v.  Oard,  60  111.  App.  72,  a 
father  possessing  two  tracts  desired  to  arrange  a  partition 
between  his  children  and  grandchildren.  **He  selected  three 
neighbors,  requested  them  to  view  the  premises  and  suggest 
to  him  a  fair  and  equal  division."  Yet,  as  to  one  of  the 
tracts,  their  report  was  that  it  be  divided  into  unequal  par- 
cels, **and  that  the  difference  in  value  should  be  equalized  by 
requiring  the  party  to  whom  it  should  be  allotted  to  pay  the 
sum  of  $300  to  the  persons  to  whom  the  other  twenty-acre  par- 
cels should  be  given."  Also  in  Long  v.  Long,  1  Watts  (Pa.), 
265,  a  partition  was  made  by  **  certain  persons  appointed  for 
that  purpose,"  and  apparently  without  express  authority 
being  given,  owelty  was  awarded.  The  rule  is  thus  laid 
down:  ** Partition  among  the  parties  is  usually  effected  by  the 
division  of  the  property  into  as  many  portions  as  there  are 
cotenants,  such  portions  being  as  nearly  equal  as  possible,  and 
the  allotment  of  one  of  such  portions  to  each  of  the  coten- 
ants. And  in  case  of  any  considerable  inequality  between  the 
shares  it  is  usual  for  those  cotenants  who  receive  shares  of  a 
lesser  value  to  receive  a  payment  from  those  receiving  the 
more  valuable  shares,  which  payment  is  termed  owelty." 
(21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  1135.)  It  is  also 
stated:  **In  making  a  voluntary  partition,  or  a  partition  by 
parol  agreement,  the  parties  may  agree  for  the  payment  of 
owelty  to  equalize  the  shares."  (Id.,  p.  1183.)  That  the 
parties  could  have  expressly  delegated  such  a  power  cannot 
be  questioned.  This  was  recognized  by  Freeman :  **  The  power 
which  every  cotenant  has  of  joining  with  his  companions  in 
interest  in  making  a  partition  of  the  common  property,  may, 
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no  doubt,  be  delegated  by  him  to  another ;  and  when  so  dele- 
gated, it  may  be  exercised  by  the  agent  as  effectually  as  it 
could  be  exercised  by  the  principal."  (Freeman  on  Coten- 
ancy, sec.  417.)  And  with  equal  force  the  delegation  of  such 
power  may  under  proper  circumstances  be  implied. 

It  is  reasonable  to  infer  that  the  parties  here  knew  the  char- 
acter and  extent  of  the  property  to  be  divided.  The  maps 
contained  in  the  record  and  other  evidence  show  the  estate  to 
consist  of  three  irregular  tracts,  separated  by  the  Salinas 
River  and  the  Southern  Pacific  Railroad,  but  practically  sur- 
rounding the  town  of  Gonzalez,  the  whole  embracing  6,263.25 
acres  which  consist  for  the  most  part  of  farming  land,  pas- 
turage, and  alfalfa  fields,  marked  by  numerous  canals,  roads, 
fences,  hills,  and  ravines  and  occupied  at  various  points  by 
dairy-houses,  farm  buildings  and  other  structures.  Porter 
testified:  '*From  my  standpoint,  it  was  physically  impossible 
to  divide  that  property  justly  acre  by  acre,  share  by  share, 
of  the  land,  and  do  justice  to  both  parties.  It  can't  be  done, 
I  think,  owing  to  the  topography  of  the  country."  The 
award  itself  states  that  the  land  could  not  be  divided  between 
the  parties  in  such  a  way  as  to  equalize  the  differences  in 
value  ** without  injury  to  the  same."  The  court,  having  per- 
sonally viewed  the  property,  made  the  following  findings: 
"That  the  property  to  be  divided  could  not  have  been  parti- 
tioned in  kind  with  absolute  equality  between  the  parties, 
quality,  quantity  and  improvements  thereon  considered,  with- 
out detriment  to  the  interests  of  the  owners,  for  the  character 
of  said  property  was  such  that  the  best  interests  of  both  of 
the  parties  require  that  some  inequality  exist  in  the  partition 
thereof,  and  that  the  difference  be  equalized  by  a  monetary 
payment;  .  .  .  that  in  view  of  the  subject  matter  to  which 
said  contracts  related,  it  was  reasonable  and  conformable  to 
usage  to  imply  therefrom  an  authority  and  power  in  the  par- 
ties thereby  appointed  to  equalize  comparatively  slight  and 
necessary  inequalities  of  value  in  a  division  of  the  property, 
by  pecuniary  compensation,  and  such  implication  is  incident 
to  said  agreements  and  is  necessary  to  carry  them  into  effect, 
and  to  make  possible  a  fair  and  equitable  partition  of  the  said 
property."  From  these  considerations,  we  think  it  is  reason-i 
able  to  imply  from  the  agreements  the  power  to  award  owelty, 
and  as  the  sum  awarded  herein  is  but  a  trivial  amount  corn- 
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pared  with  the  total  value  of  the  property,  the  award  thereof 
must  be  upheld. 

The  partitioners  did  not  divide  the  seventy  shares  of  the 
capital  stock  of  the  Gonzalez  Water  Company  share  by  share, 
but  divided  them  according  to  the  acres  of  land  lying  below, 
the  irrigation  ditch  belonging  to  the  Water  Company.  The 
court  found  that  although  the  ownership  of  the  shares  was, 
in  fact,  severable  from  the  ownership  of  the  land,  the  stock 
was  of  little  or  no  value  to  persons  who  did  not  own  land  be- 
neath the  ditch  of  the  Water  Company,  as  a  share  of  stock 
merely  entitled  the  holder  thereof  to  receive  water  on  land 
below  the  ditch,  and  that  it  was  just  and  reasonable  in  fur- 
therance of  the  intention  of  the  parties  that  the  shares  be 
divided  in  proportion  to  the  number  of  acres  lying  below  the 
ditch  and  irrigable  therefrom.  The  court  also  found:  **That 
the  inequalities  of  value  so  existing  when  said  properties  are 
considered  as  deprived  of  the  rights  to  water  incident  to  the 
said  water  stock,  are  fully  and  fairly  corrected  and  compen- 
sated for  by  the  award  of  said  water  stock  as  the  same  has 
been  made,  and  the  allowance  and  direction  for  payment  to 
said  Anita  G.  Gonzalez  of  the  sum  of  $3,304.00.*'  These  find- 
ings are  not  only  supported  by  the  evidence,  but  obviously  are 
in  accord  with  the  intention  of  the  parties  to  partition  the 
property  as  an  entirety.  Indeed,  it  cannot  be  assumed  that 
the  parties  otherwise  would  have  found  it  advisable  to  sub- 
mit seventy  shares  of  stock  to  third  persons  in  order  to  obtain 
an  equal  division  thereof. 

The  defendant  also  contends  that  the  partitioners  exceeded 
their  authority  in  that  they  awarded  a  perpetual  right  of  way 
to  the  plaintiff  over  the  lands  allotted  to  the  defendant,  not- 
withstanding no  such  authority  wo?  expressly  conferred  by 
either  of  the  contracts  of  submission.  There  is  evidence  to 
show  that  the  way  or  easement  was  merely  the  right  to  use  an 
existing  road  which  was  necessary  to  furnish  proper  facilities 
for  access  to  the  land  to  which  it  was  appurtenant,  and  there 
were  findings  that  it  was  reasonable  and  conformable  to  usage 
to  award  the  right  of  way  under  the  circumstances  shown,  in 
order  to  make  possible  a  fair  and  equitable  partition  of  the 
property.  It  is  our  opinion  that  the  intention  of  the  parties 
to  vest  the  partitioners  with  such  authority  must  be  implied, 
not  only  from  the  facts  shown,  but  under  the  provisions  of 
the  Civil  Code  which  implies  all  things  in  law  which  are  con- 
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sidered  incidental  to  a  contract,  and  necessary  to  carry  it  into 
effect.  (Sees.  1655,  1656.)  ** Though  it  is  not  usual  to  create 
an  easement  over  another  person's  land,  yet  it  is  otherwise 
when  a  separation  of  property  takes  place,  and  it  is  necessary 
that  a  certain  part  of  it  should  be  assigned  to  a  person  who 
cannot  have  the  use  of  it  without  a  right  of  way.**  {Lister  v. 
Lister,  3  Younge  &  C.  540.) 

3.  The  second  point  raised  by  the^  defendant  is  obviously 
based  upon  the  theory  that  the  proceeding  for  the  partition- 
ment  of  the  property  is  a  statutory  arbitration.  It  cannot  be 
questioned,  under  the  facts,  that  the  partitioners  did  not  grant 
the  parties  an  opportunity  for  a  hearing  or  the  right  to  ad- 
duce evidence.  After  they  had  determined  upon  the  award, 
Gregg  sent  a  letter  to  the  defendant  to  attend  at  a  certain 
meeting  if  she  wished  to  be  heard.  But  subsequently  it  was 
decided  by  Porter  and  Gregg  to  sign  the  award  without  fur- 
ther consideration.  We  do  not  think,  however,  that  a  hear- 
ing before  the  partitioners  for  the  purpose  of  taking  testi- 
mony and  determining  such  questions  as  the  parties  might 
choose  to  raise,  was  anticipated  by  the  parties,  or  embodied  in 
the  terms  of  their  agreements.  Porter  stated  that  the  ques- 
tion of  hearing  evidence  was  never  suggested  to  him  by  any- 
one prior  to  the  meeting  referred  to.  Gregg  testified  to  like 
effect.  Rather  the  plain  import  of  the  contracts  was  that  the 
three  persons  to  be  selected  should  go  upon  the  land,  make  the 
necessary  investigations,  and  otherwise  inform  themselves  so 
they  might  be  able  to  make  a  fair  division  of  the  property. 
There  is,  in  fact,  no  provision  in  either  of  the  agreements  call- 
ing for  any  hearing,  and  we  can  conceive  of  no  reason  why,  if 
the  parties  should  choose  to  leave  such  matters  wholly  to  the 
judgment  of  the  three  persons  to  be  selected,  they  should  not 
be  permitted  to  do  so.  Such  was  the  procedure  which  was 
followed  in  Casst evens  v.  Casst evens,  227  111.  547,  [118  Am. 
St.  Rep.  291,  81  N.  E.  709],  where  three  disinterested  persons 
**  sometimes  in  the  record  called  *  arbitrators'  and  sometimes 
'commissioners'  "  went  upon  the  land  and  decided  how  the 
property  should  be  allotted.  This  was  the  procedure  followed 
herein,  and  elaborate  plans  were  prepared  by  the  partitioners 
in  their  effort  to  arrive  at  a  just  and  equal  division.  Each  of 
them  made  personal  inspection  of  the  property.  Porter  and 
Gregg,  who  concurred  in  the  award,  prepared,  or  had  pre- 
pared under  their  supervision,  elaborate  drawings  showing  the 
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location  of  the  various  parcels  of  land  and  indicating  the  pro- 
posed plan  of  partition.  It  is  obvious  that  the  parties,  not 
contemplating  a  formal  hearing,  desired  to  leave  the  whole 
matter  to  the  skill  and  unbiased  judgment  of  the  three  per- 
sons who  were  to  be  selected  to  make  the  partition.  Referring 
to  a  case  of  valuation  or  appraisement,  it  was  said  in  Cali- 
fornia Anmial  Conf.  of  M\  E,  Church  v.  Seitz,  74  Cal.  287, 
[15  Pac.  839],  ''Certainly,  if  parties  expressly  say  in  their 
agreement  that  the  'arbitrators*  are  to  determine  the  question 
upon  their  own  skill  and  judgment  without  examining  wit- 
nesses or  hearing  arguments,  there  could  be  nothing  to  pre- 
vent such  agreement  from  being  carried  out.  And  if  this  can 
be  expressed,  it  can  in  a  proper  ease  be  implied."  (See,  also, 
Bottomley  v.  Ambler,  38  L.  T.,  N.  S.,  545 ;  Hall  v.  Norwalk 
Fire  Ins.  Co,,  57  Conn.  105,  [17  Atl.  356].)  As  is  said  in  the 
first  of  the  two  cases  last  cited :  "Considering  the  position  and 
experience  of  the  three  gentlemen  who  were  appointed,  it  may 
well  be  that  they  were  perfectly  qualified  to  decide  the  matter 
themselves.  In  such  a  case  as  this  the  arbitrators  are  not  arbi- 
trators in  the  sense  in  which  arbitrators  are  appointed  in  an 
ordinary  case,  when  they  are  appointed  to  ascertain  facts  and 
apply  the  law  to  the  facts  brought  them  on  evidence."  While 
these  are  cases  of  appraisement  or  valuation,  there  is  no  dif- 
ference in  principle  between  them  and  the  case  before  us. 

4.  In  support  of  the  defendant's  third  main  contention  that 
the  award  should  be  vitiated  because  of  the  misconduct  of  the 
"arbitrators"  two  minor  points  are  raised.  It  is  contended 
that  the  partitioner  Gregg  did  ntt  sufficiently  familiarize  him- 
self with  the  extent  and  character  of  the  property  to  be  par- 
titioned, by  personal  investigation  or  inspection,  but  left  the 
major  part  of  this  work  to  Harry  R.  Verrue,  who  was  selected 
by  him  as  an  expert  on  land  values.  It  appears  that  Verrue 
devoted  much  labor  and  time  carefully  considering  the  mat- 
ter, personally  going  over  the  land,  and  otherwise  determin- 
ing the  most  advisable  manner  in  which  the  partitionment 
could  be  made.  He  submitted  his  report  to  Gregg,  who  dis- 
cussed the  matter  with  his  colleagues,  and  then  the  award  was 
made.  Gregg  testified  as  to  the  employment  of  Verrue  as 
follows:  "The  conclusion  embodied  in  the  award  is  one  I 
reached  on  my  own  account.  In  reaching  that  conclusion  I 
had  employed  Mr.  Verrue.  After  visiting  the  property,  I 
thought  it  would  be  well  to  have  the  opinion  of  a  man  who 
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was  well  versed  in  the  valuations  and  conditions  of  the  land 
in  that  county,  and  knowing  that  Mr.  Verrue  had  consider- 
able experience  I  engaged  him  for  that  purpose.  I  paid  him 
personally."  The  court's  findings  on  this  point  are,  in  part, 
ajs  follows:  '*That  said  Warren  R.  Porter  and  Wellington 
Gregg,  Jr.,  examined  the  property  to  be  set  apart  and  the 
property  to  be  divided,  and  did  devote  such  time  to  the  per- 
formance of  their  duties  as  was  reasonably  necessary  in  order 
to  arrive  at  an  accurate,  fair  and  just  conclusion.  .  .  .  That 
said  Warren  R.  Porter  and  Wellington  Gregg,  Jr.,  who  signed 
said  award,  correctly  informed  themselves  concerning  the 
quantity,  quality,  improvements  and  values  of  said  proper- 
ties." It  is  noteworthy  that  Porter's  plan  of  partitionment, 
prepared  independently  of  that  made  by  Gregg  with  Verrue 's 
assistance,  differed  only  in  minor  details  from  that  of  Gregg's. 
The  award  was  based  on  these  two  plans,  as  Johnson's  plan 
was  found  to  be,  in  the  opinion  of  the  other  two  partitioners, 
unsatisfactory.  The  court  also  found  ''that  the  award  actu- 
ally made  was  the  product  of  individual  judgment  and  study 
of  said  Warren  R.  Porter  and  Wellington  Gregg,  Jr."  It 
cannot  be  doubted  that  the  partitioners,  in  the  performance 
of  their  duties,  represented  the  parties  in  a  fiduciary  capa- 
city. They  were  selected  because  of  the  confidence  the  parties 
reposed  in  their  personal  integrity,  discretion,  and  ability,  and 
were  intrusted  with  special  powers  of  agency.  There  is 
abundant  reason  why  this  trust  should  not  be  delegated.  Yet 
it  hajs  been  said:  **But  it  is  entirely  proper  for  arbitrators, 
in  a  case  requiring  it,  to  obtain  from  disinterested  persons  of 
acknowledged  skill  such  information  and  advice  in  reference 
to  technical  questions  submitted  to  them,  as  may  be  necessary 
to  enable  them  to  come  to  correct  conclusions,  provided  that 
the  award  is  the  result  of  their  own  judgment  after  obtaining 
such  information."  (1  Mechem  on  Agency,  2d  ed.,  sec.  310. 
See,  also,  Simons  v.  Mills,  80  Cal.  118,  [22  Pac.  25] ;  PJvelps 
V.  Harris,  101  U.  S.  370,  383,  [25  L.  Ed.  855] ;  Emery  v.  Wase, 
5  Ves.  Jr.  846,  [31  Eng.  Rep.  889] .)  With  equal  force,  similar 
comment  may  be  made  regarding  partitioners  in  the  situation 
presented  here. 

The  other  point  made  to  the  effect  that  the  award  is  void  is 
based  upon  the  fact  that  both  Porter  and  Gregg  were  guests 
of  the  plaintiff  while  they  were  on  the  property  making  their 
investigations,  and  that  Porter,  at  least,  discussed  with  her 
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the  matter  of  the  proposed  partitionment  prior  to  the  tirae 
that  the  award  was  made.  The  partitioners  both  denied  that 
either  of  them  was  in  any  manner  influenced  in  making  the 
award  by  any  entertainment  provided  or  courtesy  shown  by 
the  plaintiff.  This  was  the  finding  of  the  court.  It  is  evi- 
dent that  such  conduct  on  the  part  of  the  partitioners  selected 
to  divide  the  land  in  which  the  plaintiff  was  directly  inter- 
ested, should  be  scrutinized  with  care.  But  we  think  the  facts 
here  are  insufficient  to  even  raise  the  suggestion  that  the  two 
persons  were  prejudiced  against  the  defendant  by  the  hospi- 
tality of  the  plaintiff,  or  that  the  fairness  of  their  award  was 
in  any  way  affected  by  it.  The  finding  of  the  court  cannot 
therefore  be  disturbed.  Were  they  to  be  regarded  as  arbi- 
trators our  conclusion  might  be  otherwise  in  view  of  such  au- 
thorities as  Orosvenor  v.  Flint,  20  R.  I.  21,  [37  Atl.  304]-,  and 
Robinson  v.  Shanks,  118  Ind.  125,  [20  N.  E.  713],  for  arbi- 
trators are  clothed  with  much  of  the  dignity  and  attributes 
of  courts,  and  must  exercise  their  authority  with  the  utmost 
propriety  and  caution  until  they  have  completely  executed 
their  trust.  But  partitioners  do  not  exercise  judicial  func- 
tions in  the  same  sense  as  arbitrators.  They  are,  as  we  have 
seen,  special  agents  of  the  parties,  rather  than  guoisi-judicial 
officers.  What  is  said  here,  however,  does  not  necessarily 
apply  to  referees  appointed  by  a  court  to  divide  or  partition 
property  between  the  litigants  before  it.  In  the  absence  of 
proof  of  partiality,  or  circumstances  from  which  partiality 
may  be  inferred,  the  award  must  be  upheld. 

The  defendant  contends  that  the  findings  of  the  court  that 
the  ** arbitrators*'  were  selected  because  of  their  skill  and 
experience,  and  that  they  did  inform  themselves  as  to  the 
quality,  quantity,  improvements,  and  values  of  the  property, 
are  not  sustained  by  the  evidence,  but  from  what  has  been 
said,  it  is  clear  that  the  contention  is  without  merit. 

5.  The  final  objection,  that  the  plaintiff  is  not  entitled  to 
specific  performance  because  there  was  no  proof  that  the 
award  was  as  to  the  defendant  just  and  reasonable,  is  equally 
untenable.  The  evidence  supporting  the  award  is  full  and 
complete,  consisting,  as  it  does,  not  only  of  various  maps,  tes- 
timony by  the  partitioners  and  various  experts,  but  in  addi- 
tion the  court  personally  viewed  the  property.  While  there 
is  some  conflict  in  the  evidence,  and  although  it  may  be 
claimed  that  many  of  the  facts  testified  to  support  the  de- 
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fendant's  argument  that  the  land  awarded  the  plaintiff,  not- 
withstanding the  owelty,  was  worth  more  than  that  awarded 
the  defendant,  the  court  has  found  otherwise,  and  we  cannot 
disturb  that  finding.  The  lower  court,  in  fact,  has  resolved 
the  mass  of  evidence  in  favor  of  the  plaintiff,  and  has  satis- 
fied itself  that  the  award  was  fair,  just,  and  equitable. 
Moreover,  the  contracts,  by  their  express  terms,  provide  that 
the  award  shall  be  binding  upon  the  parties,  and  it  is  ad- 
mitted in  the  answer  that  the  contracts  themselves  were  just 
and  reasonable.  The  provision  reads:  *'The  said  parties  fur- 
ther mutually  covenant  and  agree  each  with  and  to  the  other 
that  forthwith  upon  the  making  by  the  said  arbitrators  of 
the  partition  and  award  herein  provided  to  be  made  by  them, 
each  will  execute  and  deliver  to  the  other  a  grant,  bargain, 
and  sale  deed  of  the  portion  of  the  above-described  lands  so 
awarded  to  such  other,  and  will  receive  from  such  other  party 
a  grant,  bargain,  and  sale  deed  of  the  portion  of  the  above- 
described  lands  so  awarded  to  her,  and  shall  do  such  other 
things  as  shall  be  necessary  and  proper  to  carry  into  force 
and  effect  the  said  award.  The  award  of  the  said  arbitrators 
shall  be  in  writing  signed  by  said  arbitrators  or  by  a  major- 
ity of  them,  and  the  determination  of  any  two  of  said  arbi- 
trators upon  any  of  the  matters  herein  submitted  to  them  shall 
be  binding,  and  the  said  award  may  be  enforced  by  either  of 
the  parties  hereto  by  proper  judicial  proceedings."  Inas- 
much as  there  is  no  showing  that  the  partition  was  unfairly 
made,  or  that  the  partitioners  were  guilty  of  fraud,  the  award 
cannot  be  inquired  into  for  alleged  mistakes  in  drawing  con- 
clusions from  the  facts  before  them,  and  the  parties  must  be 
held  to  the  terms  of  their  agreements.  (See  UtaJt  Construc- 
tion Co,  V.  Western  Pac,  R\j.  Co.,  174  Cal.  156,  [162  Pac. 
631] ;  Dore  v.  Southern  Pac,  Co.,  163  Cal.  182,  196,  [124  Pac. 
817].) 

No  other  points  require  notice. 

Judgment  affirmed. 

Henshaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Angellotti,  C.  J., 
concurred. 

SLOSS,  J.,  Dissenting. — I  dissent.  Without  regard  to 
other  points  made,  I  think  it  should  be  held  that  the  trial 
court  erred  in  enforcing  the  award,  made,  as  it  was,  by  the 
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arbitrators  without  giving  the  defendant  notice  of  any  hear- 
ing, or  the  opportunity  to  be  heard  or  to  introduce  evidence. 
It  appears  that  Messrs.  Porter,  Johnson,  and  Gregg  made  in- 
dependent examinations  of  the  property,  and  prepared  sepa- 
rate plans  for  partitioning  the  land.  The  differences  between 
Porter's  plan  and  that  of  Gregg  were  harmonized  at  confer- 
ences between  them.  All  of  this  consumed  a  number  of 
months,  during  which  there  was  some  informal  discussion  be- 
tween counsel  for  the  two  parties  with  reference  to  the  pro- 
posed partition,  but  no  agreement  was  ever  reached.  Finally, 
on  February  24,  1910,  Mr.  Gregg  addressed  a  letter  to  the  de- 
fendant. Miss  Gonzalez,  and  Charles  W.  Slack,  Esq.,  her 
attorney,  informing  them,  on  behalf  of  his  colleagues  and 
himself,  that  a  meeting  of  the  arbitrators  would  be  held  on 
the  twenty-fifth  day  of  February,  1910,  at  his,  Gregg's  office. 
It  is  interesting  to  note  that  at  this  time  the  arbitrators  en- 
tertained the  view  that  the  granting  to  the  parties  of  a  hearing 
was,  if  not  a  matter  of  strict  legal  right,  at  least  within  the 
proprieties  of  the  situation.  Mr.  Gregg's  letter  concluded 
with  these  words:  **If  you  desire  to  be  heard  further  in  the 
said  matter,  please  be  present  11  o'clock."  At  the  time  and 
place  specified,  Mr.  Slack  appeared  on  behalf  of  Miss  Gon- 
zalez, stated,  in  effect,  that  she  was  dissatisfied  with  the  pro- 
posed partition,  and  requested  an  opportunity  to  present  evi- 
dence to  show  that  a  division  of  the  lands  on  the  basig  which 
had  been  suggested  would  not  be  equal,  and  would  be  unjust 
to  Miss  Gonzalez.  Notwithstanding  this  request,  made  in  an- 
swer to  their  own  invitation,  Messrs.  Porter  and  Gregg  deter- 
mined that  no  evidence  should  be  heard,  and  proceeded  at 
once  to  sign  the  award  which  had  been  prepared. 

If  the  agreement  of  July  19th  provided  for  an  arbitration, 
it  is  plain — and  this  is  conceded  by  the  majority  opinion — 
that  the  arbitrators  could  not  render  a  valid  award  without 
giving  to  each  of  the  parties  notice  of  a  hearing,  and  an  oppor- 
tunity to  present  evidence.  These  rights  are  of  the  very  es- 
sence of  an  arbitration.  {Curtis  v.  Sacramento,  64  Cal.  102, 
[28  Pac.  108];  5  Cor.  Jur.  84.)  '*  There  are  two  time- 
honored  rules  in  relation  to  arbitrators — one  that  courts  will 
not  enforce  an  agreement  to  submit  to  arbitration,  or  in  other 
words,  that  it  can  be  revoked ;  and  the  other  that  arbitrators 
must  give  notice  of  their  sessions  so  as  to  afford  the  parties 
a  right  to  be  heard.    These  rules  rest  upon  the  same  idea, 
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viz.,  that  an  arbitration  is  a  substitute  for  proceedings  in 
court.  It  being  considered  against  sound  policy  to  allow  par- 
ties to  deprive  themselves  of  their  right  of  resort  to  the  courts, 
agreements  to  that  effect  are  not  binding  so  long  as  they  are 
executory ;  but  if  the  parties  choose  to  resort  to  other  tribu- 
nals, such  tribunals  are  held  to  the  more  important  rules 
which  govern  courts  in  their  proceedings."  {California  An- 
nual  Conf,  of  M,  E.  Church  v.  Seitz,  74  Cal.  287,  291,  [15 
Pac.  839].)  Not  every  difference  of  opinion  between  parties 
is,  however,  a  proper  subject  for  arbitration.  A  contract  by 
which  the  value  of  property  is,  for  the  purposes  of  the  eon- 
tract,  to  be  fixed  by  designated  persons,  is  not  a  submission  to 
arbitration.  {Calif omia  Annual  Conf,  of  M,  E,  Church  v. 
Seitz,  supra;  Dore  v.  Southern  Pacific  Co.,  163  Cal.  182,  [124 
Pac.  817].)  But  the  agreement  in  the  present  case  goes  far 
beyond  this.  The  question  submitted  for  determination  was 
not  merely  one  of  valuation  or  appraisement.  It  involved  the 
partition  of  lands  owned  in  common,  and  the  allotment,  to 
each  of  the  parties,  of  a  portion  of  the  land  in  severalty.  The 
result  of  the  arbitration  was  to  divest  each  party  of  title  to  a 
part  of  the  premises,  and  to  vest  sole  ownership  thereof  in  the 
other.  Such  partition  is  a  proper  subject  for  the  determina- 
tion of  a  court,  and  we  see  no  reason  for  holding  that  when  it 
is  committed  to  the  determination  of  persons  selected  by  the 
parties,,  the  resulting  proceeding  does  not  constitute  a  true 
arbitration. 

It  is  said  that  there  was  no  controversy  between  the  parties, 
and  therefore  no  basis  for  a  submission  to  arbitration.  The 
court  found  that  when  the  parties  entered  into  the  second 
agreement,  '*no  difference  or  dispute  existed  between  them, 
nor  had  they  themselves  made  any  attempt  to  divide  the  prop- 
erties therein  mentioned  between  themselves."  No  doubt  the 
existence  of  a  controversy  or  dispute  is  a  prerequisite  to  a 
submission  to  arbitration.  (5  Cor.  Jur.  27.)  But  this  does 
not  mean  that  actual  litigation  between  the  parties  shall  have 
been  commenced  or  threatened,  or  that  they  must  have  en- 
gaged in  an  acrimonious  quarrel.  It  is  enough  if  either  of 
them  asserts  a  right  which  requires  judicial  ascertainment 
and  enforcement.  For  the  purposes  of  the  rule,  the  right  of 
cotenants,  who  have  not  agreed  upon  a  division  of  their  prop- 
erty, to  have  the  same  partitioned  presents  a  sufficient  contro- 
versy to  furnish  a  basis  for  submission  and  award.     {Brown 
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V.  Wheeler,  17  Conn.  345,  [44  Am.  Dec.  550].)  Section  1281 
of  the  Code  of  Civil  Procedure  provides  that  "persons  capa- 
ble of  contracting  may  submit  to  arbitration  any  contro- 
versy which  might  be  the  subject  of  a  civil  action  between 
them.  ...  "  If  a  submission  to  arbitration  has  its  essential 
basis  in  a  controversy,  so,  too,  does  a  civil  action  between  par- 
ties presuppose  a  controversy  which  furnishes  the  occasion 
for  setting  the  judicial  power  in  motion.  The  "controversy" 
contemplated  by  section  1281  is  one  which  "might  be  the  sub- 
ject of  a  civil  action."  A  complete  case  for  partition  by  civil 
action  is  made  out  when  "several  cotenants  hold  and  are  in 
possession  of  real  property,"  and  any  one  of  them  desires  a 
partition.  (Code  Civ.  Proc,  sec.  752;  De  Uprey  v.  De  Uprey, 
27  Cal.  329,  [87  Am.  Dec.  81].)  Each  cotenant  is  entitled  to 
demand  partition  as  a  matter  of  right.  (Freeman's  Coten- 
ancy and  Partition,  sec.  424.)  It  is  not  necessary  that  the 
other  cotenants  or  any  of  them  shall  have  objected  to  a  par- 
tition. It  is  enough  that  the  parties  in  interest  have  not 
agreed  upon  a  division  between  themselves.  (See  Frankfurth 
V.  Steinmeyer,  113  Wis.  195,  203,  [89  N.  W.  148].)  That 
they  had  not  so  agreed  in  this  case  is  apparent  from  the  very 
fact  of  their  entering  into  the  agreement  for  submission. 

Section  1281  of  the  Code  of  Civil  Procedure,  after  exclud- 
ing from  arbitration  questions  of  title  to  real  property  in  fee 
or  for  life,  goes  on  to  provide  that  "this  qualification  does  not 
include  questions  relating  merely  to  the  partition  or  bound- 
aries of  real  property."  This  is,  in  effect,  a  declaration  that 
the  partition  of  real  property  is  a  proper  subject  for  arbitra- 
tion. And  such  appears  to  be  the  view  taken  by  the  supreme 
court  of  Wisconsin  under  a  similar  statute.  {McCord  v. 
Flynn,  111  Wis.  78,  [86  N.  W.  668]  ;  Frankfurth  v.  Stein- 
meyer,  113  Wis.  195,  [89  N.  W.  148].) 

The  right  to  notice  and  hearing  may  no  doubt  be  waived. 
But  I  find  nothing  in  the  conduct  of  the  appellant,  or  in  the 
language  of  her  agreement,  which  can  support  a  finding  of 
such  waiver.  The  agreement  itself  is  silent  on  the  subject. 
If  the  parties  contracted  for  a  submission  to  arbitration,  prop- 
erly so  called,  the  right  to  notice  and  hearing  are  implied  un- 
less expressly  waived  by  the  terms  of  the  submission.  {Curtis 
V.  Sacramento,  64  Cal.  102,  106,  [28  Pac.  108}.)  "A  right  so 
valuable  to  the  parties  and  so  essential  to  the  accomplishment 
of  justice,  should  not,  in  any  case  where  the  language,  upon 
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which  the  claim  of  waiver  is  based,  is  doubtful  or  equivocal, 
be  held  to  have  been  surrendered.  Nothing  short  of  plain 
and  clear  words  should  be  considered  sufficient  for  that  pur- 
pose.'' {Hart  V.  Kennedy,  47  N.  J.  Eq.  51,  61,  [20  Atl.  29] ; 
5Cor.  Jur.  84.) 

For  these  reasons,  I  believe  that  the  decree  enforcing  the 
award  should  not  be  sustained. 

Shaw,  J.,  concurred. 

Rehearing  denied.        -^ 


[L.  A.   No.  4669.    Department  One.— March  14,  1917.] 

In  the  Matter  of    the  Estate  of    ELIZA  J.  STODDART, 

Deceased. 

Will — Undue  Influence — Fraudulent  Representations. — ^Undne  in- 
fluence invalidating  a  will  may  be  exerted  by  means  of  fraudulent 
representations. 

Id. — When  Will  is  Result  of  Undue  Influence. — A  will  is  obtained 
by  undue  influence  where  improper  pressure,  or  other  unfair  con- 
duct,  has  overcome  the  volition  of  the  testator,  and  resulted  in  his 
executing  a  paper  which  represents,  in  fact,  not  his  will,  but  that 
of  the  person  exercising  the  influence  over  him. 

Id. — Petition  for  Revocation  of  Will — Sufficient  Allegations  of 
Undue  Influence. — A  petition  for  the  revocation  of  a  will  which 
alleges,  in  effect,  that  the  will  was  not  the  result  of  the  uncontrolled 
will  of  the  testatrix,  and  sets  forth  the  means  by  which  the  will  of 
the  beneficiaries  was  imposed  upon  the  testatrix,  consisting  of  re- 
peated importunities  and  misrepresentations  designed  to  compel, 
and  alleged  to  have  been  effective  in  compelling,  the  execution  of 
the  will  in  accordance  with  the  desires  of  such  beneficiaries,  rather 
than  with  those  of  the  testatrix  herself,  sufficiently  avers  that  the 
will  was  obtained  through  undue  influence  to  entitle  the  contestants 
to  a  trial  of  that  issue. 

Td. — Testatrix  of  Advanced  Years  and  Debilitated  Condition — 
Restraint  of  Testatrix. — The  fact  that  the  testatrix,  although 
not  lacking  testamentary  capacity,  was  of  advanced  years  and 
debilitated  condition,  is  material  as  bearing  upon  her  alleged  in- 
ability to  resist  such  importunity;  and  the  circumatance  that  she 
was  dependent  upon  certain  of  her  daughters,  who  were  the  main 
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beneficiaries  of  her  will  and  the  persons  alleged  to  have  exerted  tho 
undue  influence,  and  was  by  them  kept  from  communication  with 
the  contestants,  although  not  sufficient  in  itself  to  show  undue  in- 
fluence, maj  be  considered  in  connection  with  the  other  averments. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     James  C.  Rives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  «ourt. 

J.  Wiseman  Macdonald,  for  Appellant. 

Bowen  &  Bailie,  William  A.  Bowen,  and  Gray,  Barker  & 
Bowen,  for  Respondents. 

SLOSS,  J. — A  paper  purporting  to  be  the  will  of  Eliza  J. 
Stoddart,  deceased,  was  admitted  to  probate  in  the  superior 
court  of  Los  Angeles  County  on  January  25,  1914.  Tho 
decedent  was  a  widow  and  left  surviving,  as  her  sole  heirs, 
a  son,  four  unmarried  daughters,  and  two  married  daughters. 

The  son  and  the  two  married  daughters  filed  a  petition  for 
revocation  of  the  probate  of  the  will.  Demurrer  to  this  peti- 
tion was  sustained,  and  the  contestants  filed  an  amended 
petition.  The  second  pleading  was  also  demurred  to,  and 
the  demurrer  sustained,  whereupon  the  petitioners  filed  a 
second  amended  petition.  A  demurrer  was  again  interposed, 
and  was  sustained  without  leave  to  the  petitioners  to  amend. 
Thereupon  the  court  entered  judgment  dismissing  the  con- 
test.    From  this  judgment  the  petitioners  appeal. 

The  question  for  decision  is  whether  the  second  amended 
petition  states  facts  sufficient  to  constitute  a  cause  of  con- 
test. At  the  time  of  her  death  Eliza  J.  Stoddart  had  been  a 
widow  for  about  forty  years.  She  left  an  estate  valued, 
according  to  the  petition  for  probate,  at  about  one  hundred 
and  sixty  thousand  dollars,  and  derived  from  the  estate  of 
her  deceased  husband,  David  Stoddart.  In  1905  Mrs.  Stod- 
dart had  made  a  will  in  which,  after  appointing  as  executrices 
her  daughters,  Mary  Euretta  and  Evelyn  Louise  Stoddart, 
and  bequeathing  to  them  the  sum  of  ten  thousand  dollars 
for  purposes  not  specified  in  the  will,  she  gave  the  residue  of 
her  estate  to  her  seven  children,  or  the  survivors  of  them,  in 
equal  shares.  This  document  provided  that  in  no  case  should 
any  portion  of  her  estate  '*be  used  in  the  business  ventures 
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of  my  daughters*  husbands  or  son's  wife,  but  shall  remain 
the  separate  property  of  the  child  to  whom  given.*'  The 
will  now  in  controversy  was  made  at  Oakland  on  the  seventh 
day  of  January,  1910.  It  gave  to  the  four  unmarried 
daughters,  Mary  E.,  Florence  E.,  Evelyn  L.,  and  Bessie  D. 
Stoddart,  the  residence  occupied  by  the  decedent  with  her 
said  daughters,  and  certain  personal  effects;  to  each  of  the 
married  daughters,  Grace  Shattuck  and  Emily  Newton,  the 
sum  of  five  thousand  dollars ;  to  the  son,  Augustus  W.  Stod- 
dart, the  sum  of  one  thousand  dollars,  and  all  sums  there- 
tofore advanced  to  him ;  to  Evelyn  L.  and  Mary  E.  Stoddart, 
the  sum  of  ten  thousand  dollars  in  trust  to  pay  the  income 
thereof  to  Augustus  W.  Stoddart  during  his  life,  the  prin^ 
cipal,  upon  his  death,  to  vest  in  the  six  daughters,  or  the 
survivors  of  them.  The  residue  of  the  estate  was  given  to 
such  of  the  daughters  as  should  survive  the  testatrix,  in  equal 
shares,  provided  that,  if  the  married  daughters,  or  either  of 
them,  should  survive  the  testatrix,  and  not  then  be  widows, 
their  shares  were  to  be  held  in  trust,  the  income  to  be  paid 
to  said  married  daughters  during  their  lives,  or  until  widow- 
hood. In  the  event  that  either  married  daughter  should 
become  a  widow,  the  trust  fund  should  at  once  vest  in  her. 
If  she  should  die,  leaving  her  husband  surviving,  her  share 
should  vest  in  the  unmarried  daughters,  or  the  survivors  of 
them,  in  equal  shares ;  unless  the  unmarried  daughters  should 
all  predecease  their  sisters,  in  which  event  the  trust  funds 
should  vest  in  the  married  daughters.  Mary  E.  and  Evelyn 
L.  Stoddart  were  named  executrices  of  the  will,  with  power 
in  a  majority  of  the  daughters  to  select  successors  to  them. 

Revocation  of  the  probate  was  sought  on  the  ground  of 
undue  influence.  The  allegations  are  substantially  these: 
After  the  making  of  the  will  of  1905,  and  prior  to  the  execu- 
tion of  the  will  of  January,  1910,  Florence  E.,  Evelyn  L., 
and  Bessie  D.  Stoddart  frequently  stated  to  their  mother, 
Eliza  J.  Stoddart,  that  Augustus  W.  Stoddart  had  already 
received  a  great  portion  of  his  inheritance,  and  that  he  was 
entitled  to  but  very  little  more  from  Mrs.  Stoddart 's  estate, 
whereas,  in  fact,  he  had  received  only  four  thousand  dollars, 
and  his  share  of  the  estate,  if  it  were  equally  divided  among 
the  seven  children,  would  be  about  forty-three  thousand  dol- 
lars; that  said  Florence  E.,  Evelyn  L.,  and  Bessie  D.  Stod- 
dart also  stated  on  many  occasions  to  the  decedent  that  her 
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married  daughters  should  not  receive  their  portion  of  her 
estate  during  the  lifetime  of  their  respective  husbands,  because 
said  husbands  were  of  extravagant  habits  and  were  engaged 
in  speculative  enterprises,  and  if  said  married  daughters 
should  receive  their  portions,  the  said  husbands  would  get  the 
same  from  them,  and  would  spend  or  lose  the  same  in  specu- 
lation. The  said  three  unmarried  daughters  also  represented 
to  their  mother  on  many  occasions  that  it  would  be  impru- 
dent to  leave  any  portion  of  her  estate  to  any  of  the  children 
of  said  daughters,  for  the  reason  that,  if  such  were  done, 
the  respective  fathers  of  the  said  children  would  get  the 
same,  and  would  spend  or  lose  it  in  speculation.  All  of  these 
representations,  it  is  alleged,  were  untrue,  and  were  made 
to  the  decedent  for  the  purpose  of  prejudicing  and  influ- 
encing her  against  the  petitioners  and  the  husbands  of  the 
married  daughters,  so  that  she  would  not  leave  to  the  son  or 
the  married  daughters  as  great  a  share  of  her  estate  as  would 
go  to  any  of  the  unmarried  daughters.  Said  Florence  E., 
Evelyn  L.,  and  Bessie  D.  Stoddart  urged  these  misrepre- 
sentations upon  the  decedent,  and  pressed  her  not  to  leave 
her  property  so  that  the  husbands  of  her  married  daughters 
could  get  the  shares  of  their  wives  from  them,  ''and  said 
decedent  was  unable  to  resist  such  importunity  and  pressure, 
and  the  same  controlled  her  mind  at  the  time  said  alleged 
last  will  was  made,  and  without  the  same  decedent  would 
not  have  made  said  will."  It  is  alleged  further  that  at  the 
time  these  representations  were  made,  Eliza  J.  Stoddart  was 
advanced  in  years,  and  was  growing  blind  and  infirm;  that 
her  four  unmarried  daughters  resided  with  her,  and  she  de- 
pended upon  them,  and  all  of  her  business  matters  were 
transacted  by  them;  that  they  would  not  permit  the  married 
daughters  to  talk  alone  with  their  mother  on  business  mat- 
ters. The  petition  alleges,  on  information  and  belief,  that 
the  decedent  did  not  wish  to  change  her  will  of  1905,  and 
would  not  have  changed  it  but  for  the  misrepresentations 
made  to  her,  as  heretofore  set  forth,  or  but  for  the  urging 
and  importuning  of  her  said  four  unmarried  daughters  to 
leave  her  property  in  the  manner  set  forth  in  the  will  of 
January,  1910.  If  the  misrepresentations  had  not  been 
made,  and  the  decedent  had  not  been  urged  and  importuned 
by  her  unmarried  daughters,  and  if  they  had  not  dominated 
her  mind,  she  would  not  have  executed  the  will  of  January, 

OLXXrV  Oal.— 89 


Digitized  by 


Google 


610  Estate  op  Stoddart.  [174  Cal. 

1910,  and  would  have  died  leaving  the  will  of  June,  1905. 
There  is  a  further  allegation  that  at  all  times  the  mother 
entertained  feelings  of  devotion  and  affection  toward  all  of 
her  children. 

It  must  be  borne  in  mind,  throughout  this  discussion,  that 
we  are  considering  the  suflSciency  of  a  pleading,  and  nothing 
else.  A  quite  different  question  would  be  presented  if  the 
contest  had  been  tried,  and  we  were  called  upon  to  decide 
whether  the  evidence  introduced  warranted  a  verdict  in  favor 
of  the  contestants.  No  doubt  the  petition,  whether  based  upon 
fraud  or  undue  influence,  must  allege  facts  from  which  it 
can  be  seen  that  one  or  the  other  of  these  grounds  of  contest 
exists.  The  mere  averment  that  the  will  was  induced  by 
fraud  or  by  undue  influence  is  the  statement  of  a  legal  con- 
clusion, and  of  no  avail  by  itself.  But  certainly  a  pleading 
of  any  kind  is  required  to  state  only  ultimate  facts,  and  need 
not  specify  in  detail  the  evidence  by  which  it  is  designed  to 
prove  those  facts. 

As  we  have  already  said,  the  charge  sought  to  be  made  by 
the  appellants  is  that  the  wiU  was  procured  to  be  made  by 
undue  influence.  Misrepresentations  are  set  forth,  but  they 
are  not  relied  on  as  an  independent  ground  of  contest. 
Undue  influence  and  fraud  are  separate  grounds  of  attack. 
(Estate  of  Ricks,  160  Cal.  467,  [117  Pac.  539].)  But  fraud 
or  misrepresentation  may  be  an  element  of  undue  influence. 
Undue  influence,  in  other  words,  may  be  exerted  by  means  of 
fraudulent  representations.  (Estate  of  SnowbaU,  157  Cal. 
301,  [107  Pac.  598] ;  Estate  of  Ricks,  supra,)  A  will  is 
obtained  by  undue  influence  where  improper  pressure,  or 
other  unfair  conduct,  has  overcome  the  volition  of  the  tes- 
tator, and  resulted  in  his  executing  a  paper  which  represents, 
in  fact,  not  his  will,  but  that  of  the  person  exercising  the 
influence  over  him.  (Estate  of  Ricks,  supra;  Estate  of  Snow- 
ball, supra;  Estate  of  Arnold,  147  Cal.  583,  [82  Pac.  252].) 

Respective  counsel  have  indulged  in  elaborate  analyses  of 
the  facts  alleged,  and  from  them  have  drawn  their  opposing 
inferences.  These  arguments  might  appropriately  be  ad- 
dressed to  the  trial  court  or  jury  after  the  introduction  of 
the  evidence,  or  to  this  court  on  appeal  from  a  judgment 
revoking  the  probate  of  the  will.  It  may  well  be  that  the 
petition  discloses  various  circumstances  which  may  be  viewed 
as  supporting  the  claim  that  the  document  executed  by  Mrs. 
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Stoddart  was  the  expression  of  her  free  and  independent 
desires.  It  may  be,  too,  that  the  facts  which  the  appellants 
will  be  able  to  prove  in  support  of  the  averments  of  their 
petition  would  not  sustain  a  verdict  against  the  validity  of 
the  will.  But  on  this  appeal,  which  raises  a  question  of 
pleading  alone,  we  can  look  only  to  the  petition,  and  are  lim- 
ited to  the  inquiry  whether  it  contains,  within  its  many  alle- 
gations, the  statement  of  any  facts  constituting  a  charge  of 
undue  influence. 

We  find  that  the  petition  alleges  that  at  the  time  of  the 
making  of  the  will  Mrs.  Stoddart  was  advanced  in  years,  and 
was  growing  blind  and  infirm ;  that  her  unmarried  daughters 
resided  with  her  and  attended  to  her  business  affairs,  and 
that  she  had  become  dependent  upon  them.  It  is  alleged 
that  the  representations  made  to  her  regarding  the  claims 
upon  her  bounty  of  her  son  and  her  married  daughters  were 
false,  and  were  made  with  the  intention  of  prejudicing  her 
against  such  son  and  daughters ;  that  these  misrepresentations 
were  frequently  and  repeatedly  made  and  urged  upon  her, 
and  that  she  was  unable  to  resist  them ;  with  the  result  that 
the  misrepresentations  and  urgings  controlled  her  mind  at 
the  time  her  will  was  made,  and  she  would  not  have  made  the 
will  without  them.  There  are  further  allegations  that  one 
of  the  unmarried  daughters  was  present  at  the  time  of  the 
execution  of  the  will,  and  arranged  the  details  of  its  execu- 
tion, and  that  the  fact  of  the  making  of  the  will,  although 
known  to  all  of  the  unmarried  daughters,  was  concealed  from 
one  of  the  contestants,  although  she  was  then  living  in  the 
same  hotel  with  the  decedent  and  the  respondents. 

We  are  not  prepared  to  say  that  these  allegations  are  not 
sufficient  to  entitle  the  petitioners  to  a  trial  of  the  issue  of 
undue  influence.  The  pleading  alleges,  in  effect,  that  the 
will  was  not  **the  natural  result  of  the  uncontrolled  will  of 
the  testatrix."  {Estate  of  Snowball,  157  Cal.  301,  [107  Pac. 
598].)  This  is  the  ultimate  test  of  the  existence  of  undue 
influence.  The  petition  does  not  state  this  as  a  mere  con- 
clusion, but  sets  forth,  in  addition,  the  means  by  which  the 
will  of  the  respondents  was  imposed  upon  the  testatrix. 
These  means  consisted  of  repeated  importunities  and  misrep- 
resentations designed  to  compel,  and  alleged  to  have  been 
effective  in  compelling,  the  execution  of  a  will  in  accordance 
with  the  desires  of  the  respondents,  rather  than  with  those 
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of  the  testatrix  herself.  While  it  is  not  claimed  that  Mrs. 
Stoddart  lacked  testamentary  capacity,  the  fact  of  her 
advanced  years  and  debilitated  condition  was  material,  as 
bearing  upon  her  alleged  inability  to  resist  importunity  and 
pressure  of  this  kind.  So,  too,  the  circumstance  that  she 
was  dependent  upon  her  unmarried  daughters,  and  was  by 
them  kept  from  communication  with  the  contestants,  is  a 
statement  of  fact  which,  although  not  sufficient  in  itself  to 
show  undue  influence,  may  be  considered  in  connection  with 
the  other  averments. 

The  respondents  argue  with  great  earnestness  that  the  mis- 
representations set  out  in  the  petition  related  to  matters  of 
opinion,  and  that  they  would  not  be  sufficient  to  support  an 
attack  on  the  ground  of  fraud.  But  conceding  this,  they  may 
still,  if  designedly  and  unfairly  used  as  part  of  a  scheme  to 
overcome  the  will  of  the  testatrix,  and  compel  her  to  carry 
out  the  will  of  the  respondents,  be  regarded  as  constituting, 
together  with  the  other  facts  alleged,  the  exerdse  of  undue 
influence. 

We  think  the  demurrer  should  have  been  overruled. 

The  judgment  is  reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  Na.  38X6.    Department  Two.— March  14,  1917.] 

S.    G.    HBRRINQTON,    Respondent,    v.    J.    M.    BAKER, 

Appellant. 

EyiDENCE—EXPERT— EbROB  IN  REJECTION  OF  EVIDENOE  CUBKD  BY  SUB- 
SEQUENT Testimony. — Where  an  expert  witness  was  prevented  from 
answering  a  pertinent  question,  but  was  subsequently  permitted  to 
testify  freely  on  the  subject,  the  initial  ruling  of  the  court  ii  with- 
out prejudice  to  the  party  calling  the  witness. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
N.  P.  Conrey,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Anderson  &  Anderson,  for  Appellant. 

Frederick  Baker,  and  J.  R.  Qilliland,  for  Respondent. 

LORIGAN,  J. — This  action  was  on  contract.  The  com- 
plaint alleged  that  plaintiff  and  defendant  entered  into  an 
agreement  whereby  defendant  purchased  from  plaintiff  all 
the  trees  in  the  nursery  of  plaintiff  at  Qlendora,  California, 
which  on  or  about  July  1,  1912,  should  be  of  a  specified  size, 
it  being  understood  that  the  nursery  contained  eight  thou- 
sand trees  of  three  different  varieties  of  citrus  fruit  trees, 
the  price  being  sixty-five  cents  per  tree ;  that  defendant  agreed 
to  remove  all  the  trees  from  said  nursery  on  or  before  July 
1,  1912,  and  to  make  therefor  certain  payments  on  designated 
dates  up  to  May  1,  1912,  and  the  balance  as  the  trees  were 
removed  from  the  nursery  which  was  to  be  not  later  than 
July  1,  1912;  that  plaintiff  agreed  to  **  irrigate,  cultivate,  and 
care  for  said  nursery  stock  at  his  own  expense  and  in  a  good 
and  husbandlike  manner  until  July  1,  1912,"  which  the 
complaint  alleged  he  had  done,  and  further,  that  he  had  duly 
performed  all  the  conditions  of  the  contract  on  his  part  to  be 
performed ;  that  on  or  about  July  1,  1912,  defendant  removed 
all  but  3,763  trees  from  said  nursery,  refused  to  remove 
any  more  of  them  or  to  pay  the  balance  of  $2,604.35  due 
therefor  under  the  contract,  and  plaintiff  sued  to  recover  that 
amount. 

Defendant  in  his  answer  denied  that  plaintiff  had  "irri- 
gated, cultivated,  and  cared  for  said  nursery  stock  at  his 
own  expense  in  a  good  and  husbandlike  manner,"  and  as  to 
the  trees,  the  purchase  price  of  which  was  sought  in  the 
action,  alleged,  among  other  things,  that  said  trees  had  not 
been  and  are  not  of  a  kind  or  character  referred  to  in  said 
contract;  that  they  have  not  been  and  are  not  up  to  the 
standard  prescribed  in  said  contract,  and  have  not  been  and 
are  not  fit  for  the  purposes  of  removal,  and  for  the  purposes 
for  which  defendant  contracted  to  take  them. 

Judgment  was  given  the  plaintiff  for  the  amount  prayed 
for.  Defendant  appeals  from  said  judgment  and  an  order 
denying  his  motion  for  a  new  trial 
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There  are  but  two  points  presented  on  this  appeal.  One 
pertains  to  a  ruling  against  the  admission  of  evidence;  the 
other  being  that  a  certain  finding  of  the  court  is  not  sus- 
tained by  the  evidence.  The  theory  of  the  defendant  under 
which  his  counsel  framed  his  answer  and  attempted  to  pre- 
sent the  testimony  which  he  claims  was  erroneously  rejected 
by  the  court  was,  that  as  this  contract  related  to  certain 
nursery  stock  to  be  raised  by  plaintiff,  but  which  was  to  be 
removed  by  defendant,  it  was  the  duty  of  the  plaintiff  to 
cultivate  the  said  stock  so  as  to  keep  it  in  proper  condition 
to  be  removed  at  any  time,  and  that  he  failed  to  do  so.  A 
witness  called  by  defendant,  aside  from  testifying  as  a  wit- 
ness to  the  condition  in  which  he  observed  this  nursery,  was 
examined  as  an  expert  nurseryman  and  asked:  **What  in 
your  opinion  would  be  a  proper  amount  of  water  for  irrigat- 
ing that  nursery;  to  keep  it  in  proper  cultivation,  and  in 
a  good  state  or  condition,  during  the  months  of  May  and 
June,  for  the  removal  of  nursery  trees  T'  An  objection  to 
the  last  part  of  the  question  **to  irrigate  the  ground  sufficient 
for  the  removal  of  nursery  trees'*  was  made,  on  the  ground 
that  it  was  a  duty  which  plaintiff  was  not  required  under  the 
contract  to  fulfill.  This  objection  was  sustained  by  the  court, 
and  this  is  the  ruling  which  defendant  complains  of,  it  being 
asserted  that  the  ruling  sprang  from  an  erroneous  construc- 
tion which  the  court  placed  on  the  provision  of  the  contract 
respecting  irrigation  and  cultivation  of  the  nursery  stock  by 
plaintiff. 

It  is  insisted  by  appellant  that  the  agreement  on  the  part 
of  plaintiff  **to  irrigate,  cultivate,  and  care  for  the  nursery 
stock  in  a  good  and  husbandlike  manner  until  July  1,  1912," 
necessarily  implied  that  the  nursery  stock  should  be  kept  in 
condition  in  whatever  respect  was  necessary  so  as  to  be  prop- 
erly and  safely  transplanted  when  the  defendant  desired 
to  remove  it ;  that  the  contract  was  dealing  with  nursery  stock 
in  the  possession  and  control  of  plaintiff,  and  if  a  particular 
amount  of  irrigation  was  necessary  to  put  it  in  proper  con- 
dition of  cultivation  for  removal  by  respondent,  then,  from 
the  language  of  the  contract  and  the  subject  matter  affected 
by  it,  there  was  an  implied  duty  on  the  part  of  plaintiff  to 
keep  it  in  that  condition. 

We  are  not  required  to  dispose  of  this  claim  of  appellant 
as  to  the  construction  of  this  contract  (with  which  respondent 
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however  does  not  agree) ,  because  our  examination  of  the  evi- 
dence in  the  case  satisfies  us  that  whatever  the  proper  con- 
struction of  this  provision  of  the  contract  might  be,  still,  if 
it  was  conceded  that  the  construction  of  the  court  respecting 
it  as  reflected  by  the  ruling  on  the  question  asked  was  wrong, 
no  injury  resulted  to  appellant  thereby.  As  a  fact,  the 
only  matter  which  was  contested  in  this  case  was  the  con- 
dition of  the  nursery  during  the  months  of  May  and  June, 
1912 — the  amount  of  irrigation  which  was  necessary  not  only 
for  general  good  husbandlike  care,  but  particularly  for  the 
keeping  of  it  in  a  proper  condition  for  the  removal  of  the 
nursery  stock — and  except  as  to  the  ruling  called  in  question 
here,  there  was  no  limitation  whatever  put  on  either  side 
from  going  fully  into  that  matter.  A  large  number  of  wit- 
nesses on  the  subject  were  called  by  appellant  as  well  as 
respondent.  Both  sides  seem  to  have  used  their  pleasure  in 
that  respect  except  in  the  single  instance  when  appellant 
claims  it  was  denied  to  him  under  the  ruling  of  the  court. 
The  matter  was  very  thoroughly  gone  into,  drifting  early 
in  the  trial  into  the  particular  question  whether  proper  irri- 
gation required  that  the  nursery  soil  be  kept  at  all  times  in 
such  a  wet  condition  that  the  trees  might  be  removed  by 
** balling''  them,  or  only  so  irrigated  as  to  permit  the  re- 
moval of  the  trees  with  loose  roots.  There  were  but  few 
witnesses  called  who  did  not  feel  qualified  to  testify  on  the 
subject,  and  did  so  in  favor  of  one  condition  or  the  other 
being  the  proper  one.  The  only  apparent  limitation,  as  we 
have  said,  which  was  placed  on  appellant,  was  the  one  asserted 
to  have  been  worked  by  the  ruling  of  the  court.  But  in  fact 
there  was  no  limitation  whatever,  for  it  appears  that  though 
this  witness  did  not  testify  on  the  subject  embraced  in  the 
question  of  defendant  at  the  time  it  was  asked  him,  never- 
theless he  did  so  later  on  in  his  testimony.  He  went  over 
the  ground  for  both  sides  on  direct  and  cross-examination, 
and  stated  that  for  the  purpose  of  keeping  the  nursery  in 
good,  husbandlike  care,  an  irrigation  every  twenty-one  days 
would  be  proper,  and  that  nursery  stock  would  ''ball"  very 
satisfactorily  up  to  ten  days  after  the  irrigation  was  had — 
in  effect,  that  if  removal  by  ** balling"  was  contemplated,  the 
irrigation  should  be  made  every  ten  days.  As  far  as  removal 
by  ''balling"  or  by  loose  roots  was  concerned,  he  testified  that 
there  was  no  particular  method  adopted  by  nurserymen ;  some 
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preferred  one  system  and  some  the  other.  So  that  as  the 
very  witness  who  was  prevented  from  answering  the  question 
asked  in  the  first  instance  was  subsequently  permitted  to 
testify  freely  on  the  subject,  it  is  evident  that  the  ruling  of 
the  court  could  not  possibly  have  prejudiced  defendant.  The 
trial  court  found  upon  this  issue  of  the  proper  condition  of 
the  nursery  for  the  removal  of  the  trees  against  the  defense 
interposed  by  defendant  and  in  favor  of  the  plaintiff,  so 
that  the  ruling  being  harmless  and  the  court  having  found 
on  the  issue,  the  only  question  is  the  further  one  raised  by 
appellant  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
findings.  On  that  point  it  is  only  necessary  to  say  that  there 
being  a  substantial  conflict  in  the  evidence,  the  finding  cannot 
be  reviewed  here. 

The  judgment  and  order  appealed  from  are  affirmed. 

Melvin,  J.,  and  Henshaw,  J.,  concurred. 


[L.  A.  No.  4711.    In  Bank.— March  14,  1917.] 

UNITED  STATES  FIDELITY  AND  GUARANTY  COM- 
PANY (a  Corporation),  Petitioner,  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  OF  THE  STATE  OF 
CALIFORNIA  et  al..  Respondents;  MARIA  ROBUSTO 
MAFFIA,  Applicant. 

[L.  A.  No.  4712.    In  Bank.— March  14,  1917.] 

UNITED  STATES  FIDELITY  AND  GUARANTY  COM- 
PANY  (a  Corporation),  Petitioner,  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  OF  THE  STATE  OF 
CALIFORNIA  et  al.,  Respondents;  VICTOR  ZANOTTI 
et  al..  Applicants. 

Workmen's  Compensation  Act  —  Bubden  or  Proof  —  Absence  of 
Willful  Misconduct.  —  In  a  proceeding  before  the  Industrial 
Accident  Gommiflsion  to  recover  compensation  under  the  Workmen's 
Compensation  Act,  the  claimant  is  not  required  to  affirmatively 
establish  the  absence  of  willful  misconduct  on  the  part  of  the  in- 
jured or  killed  employee. 
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I».  —  Willful  Misconduct  a  MAmcB  o»  Apfibmative  Defense. — 
Willful  misconduct  on  the  part  of  the  injured  employee  barring  the 
right  to  compensation  is  a  matter  of  affirmative  defense  in  such  a 
proceeding,  and  is  not  jurisdictional  in  the  sense  that  its  absence 
must  be  affirmatively  established  by  the  claimant. 

Id. — Employee  in  Winery— Asphyxiation  While  Cleaning  Tank— 
Failuke  to  Make  Test. — An  employee  in  a  winery,  who  was  killed 
by  asphyxiation  while  cleaning  the  interior  of  an  empty  wine-tank, 
was  not  guilty  of  willful  misconduct  in  entering  the  tank  without 
testing  the  atmospheric  conditions  therein,  where  no  rules  of  the 
employer  prohibited  him  from  so  doing,  and  there  was  no  evidence 
that  he  knew  of  a  general  custom  to  make  such  a  test  before  enter- 
ing a  tank. 

Id.  —  General  Custom  to  Make  Test  of  Tank  —  Employee  Knowing 
Custom  —  Insufficient  Evidence  of  Wiixful  Misconduct. — 
Where  an  employee  had  knowledge  of  the  general  custom  to  make 
such  a  test  before  entering  an  empty  tank,  his  mere  presence 
therein,  in  a  dying  condition,  does  not  prove  circumstantially  that 
he  was  guilty  of  willful  misconduct  in  entering  it,  where  the  cir- 
cumstances surrounding  the  accident  admit  of  a  number  of  possible 
explanations  not  merely  to  excuse  but  logically  to  account  for  his 
being  there,  among  others  that  he  was  overcome  while  going  to  the 
aid  of  a  coemployee  who  was  already  in  the  tank  and  being 
asphyxiated  therein. 

fD. — Compensation  Insurance- Release  of  Insurance  Carrier— Ap- 
pointment OF  General  Manager  by  Insured  Partnership. — An 
insurance  company  carrying  compensation  insurance  for  a  partner- 
ship is  not  released  from  liability  for  injuries  to  the  employees  of 
the  firm,  by  the  fact  that  the  partners,  as  individuals,  had  given  a 
general  power  of  attorney  to  one  of  their  creditors,  authorizing  him 
to  act  as  general  manager  of  the  business  and  to  receive  and  con- 
trol the  funds  of  the  copartnership  until  he  and  certain  other 
creditors  should  be  paid. 

APPLICATIONS  for  Writs  of  Certiorari  to  review  awards 
of  the  Industrial  Accident  Commission  of  the  State  of  Cali- 
fornia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gurney  B.  Newlin,  and  H.  W.  Kidd,  for  Petitioners. 

Christopher  M.  Bradley,  for  Respondents. 

MELVIN,  J. — These  proceedings  in  certiorari  are  taken 
to  review  the  action  of  the  Industrial  Accident  Commission 
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in  awarding  compensation  to  the  dependents  of  Daniele  Maffia 
and  Roberto  Zanotti,  who  were  asphyxiated  in  a  wine-tank 
while  they  were  employed  at  a  winery  in  Los  Angeles.  Maffia 
was  a  foreman.  Zanotti  was  a  workman  under  Maffia 'b 
direction. 

The  Industrial  Accident  Commission  found  that  the  men 
were  working  "upon  certain  wine-tanks  which  were  required 
to  be  cleaned  after  emptying  them  of  wine.''  Regarding  the 
usual  manner  of  doing  that  kind  of  work  the  finding  of  the 
commission  was  as  follows:  "The  custom  in  cleaning  said 
tanks  was  for  one  person  to  work  inside  and  one  outside  the 
tank,  and  that  it  was  forbidden  and  contrary  to  the  custom 
then  in  use  for  two  persons  to  work  inside  of  a  tank  at  once, 
because  of  the  danger  of  asphyxiation.  That  the  custom  of 
said  employees,  Maffia  and  Zanotti,  was  for  Maffia  to  work 
outside  the  tank  and  Zanotti  inside,  while  cleaning  it.  That 
there  were  no  eye-witnesses  to  the  accident,  but  that  when 
discovered  both  Maffia  and  Zanotti  were  found  inside  of  the 
tank  they  had  been  cleaning,  in  a  dying  condition,  and  that 
death  resulted  within  a  few  minutes  after  their  being  re- 
moved." There  were  further  findings  in  the  Maffia  matter 
in  the  following  language:  "That  it  is  proper  and  customary 
among  wine-makers  before  entering  a  vat  to  clean  it,  to  test 
the  atmosphere  in  the  vat  by  a  lighted  candle,  to  determine 
the  presence  of  poisonous  gajses.  That  the  deceased  Daniele 
Maffia  was  well  acquainted  with  such  custom  and  the  neces- 
sity for  its  exercise.  That  no  rules  had  been  issued  by  the 
employer  requiring  such  test  to  be  made,  and  that  there  is 
no  evidence  to  show  that  the  deceased  Roberto  Zanotti  had 
ever  been  instructed  in  the  necessity  of  making  such  test. 
That  there  is  no  evidence  to  show  whether  or  not  such  candle 
test  was  made  by  either  of  the  deceased  employees  prior  to 
entering  the  tank  in  which  the  accident  occurred.  That  the 
evidence  is,  therefore,  insufficient  to  establish  that  the  death 
of  the  said  Daniele  Maffia  was  caused  by  willful  misconduct. 
That  no  charge  of  intoxication  contributing  to  said  death  is 
made  by  the  defendants  herein."  There  were  findings  to  the 
Fame  effect  in  the  case  of  Zanotti. 

Petitioner's  first  contention  is  that  recovery  of  compensa- 
tion should  have  been  denied  because  of  the  willful  miscon- 
duct of  the  two  men,  but  as  a  preliminary  to  a  discussion  of 
that  point,  counsel  for  petitioner  insist  that  proof  of  inno- 
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cence  of  willful  misconduct  is  one  of  the  burdens  placed  upon 
all  claimants  before  the  Industrial  Accident  Commission. 
Counsel  rely  in  part  upon  the  following  language  found  in 
Great  Western  Power  Co.  v.  Paisbury,  170  Cal.  18(X-186,  [9 
N.  C.  C.  A.  466,  149  Pac.  35-^8]. 

'*The  question  whether  the  accident  was  caused  by  the 
'willful  misconduct  of  the  employee'  is  one  that  goes  to  the 
jurisdiction  of  the  board,  and  is  therefore  open  to  inquiry  on 
certiorari.  Under  the  terms  of  the  act,  the  liability  exists 
only  where  there  is  a  concurrence  of  certain  conditions,  one 
of  which  is  the  absence  of  such  willful  misconduct."  In 
using  the  language  above  quoted,  Mr.  Justice  Sloss,  who  pre- 
pared the  court's  opinion,  was  not  discussing  the  burden  of 
proof  in  proceedings  before  the  Industrial  Accident  Commis- 
sion, but  he  was  disposing  of  the  contention  that  the  finding 
of  the  commission  upon  the  question  of  willful  misconduct 
of  the  employee  was  not  reviewable  by  this  court.  He  con- 
cluded that  as  a  matter  going  to  the  jurisdiction  of  the 
Industrial  Accident  Commission  it  was  subject  to  examina- 
tion on  certiorari.  But  the  decision  does  not  hold,  nor  does 
any  authority  to  which  our  attention  has  been  called,  that 
innocence  of  willful  misconduct  on  the  part  of  the  injured 
or  killed  workman  must  be  affirmatively  established  in  the 
proceeding  before  the  commission.  If  this  were  the  rule  the 
petitioner  would  be  compelled,  in  every  case,  to  establish  all 
of  the  rules  passed  by  the  employer  for  the  safety  of  the 
employees,  and  then  prove  that  no  one  of  these  regulations 
had  been  broken  by  the  workman  killed  or  injured  in  the 
alleged  accident.  It  is  contended  that  the  very  definition 
of  the  right  of  an  injured  workman  to  receive  compensation 
or  of  the  surviving  dependents  of  a  deceased  employee  to 
obtain  an  award  provided  by  law  in  proper  cases  depends 
upon  the  absence  of  willful  misconduct.  In  this  behalf 
McDougald  v.  Boyd,  172  Cal.  753,  [159  Pac.  168],  is  cited 
as  authority  for  the  proposition  that  a  statute  may  prescribe 
proof  of  a  negative  as  an  essential  part  of  a  plaintiff's  cause 
of  action.  That  was  a  tax  proceeding — one  in  invitum — and 
it  was  held  that,  as  the  statute  did  not  impose  a  tax  gener- 
ally upon  all  transfers  of  property  made  in  contemplation 
of  death,  but  only  upon  those  made  ''without  valuable  and 
adequate  consideration,"  the  burden  w^as  placed  upon  an 
officer  seeking  to  collect  an  inheritance  tax  of  showing  that 
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a  transaction  involving  such  transfer  was  in  fact  withont 
suflScient  consideration.  The  matter  at  bar  is  quite  different. 
We  are  here  considering  not  a  proceeding  in  inviium,  but 
one  in  which  the  law  contemplates  a  fair  weighing  of  all 
of  the  facts  and  the  rights  of  the  parties  with  as  little 
formality  as  is  compatible  with  justice.  **  Willful  miscon- 
duct/* in  a  proceeding  such  as  this,  like  ''contributory  negli- 
gence" in  a  damage  case,  is  matter  of  affirmative  defense. 
While  the  question  of  "willful  misconduct"  goes  to  the  juris- 
diction of  the  Industrial  Accident  Commission  in  the  sense 
that  no  award  may  be  made  lawfully  by  that  tribunal  when 
the  employee's  "willful  misconduct"  has  contributed  to  his 
injury,  nevertheless  the  commission  has  the  right  to  hear 
and  determine  all  controversies  between  employers  and  persona 
holding  relatively  the  positions  occupied  by  the  decedents' 
petitioners  and  the  firm  that  employed  the  men  who  were  killed* 
In  that  sense  the  matter  of  "willful  misconduct"  is  not  juris- 
dictional but  purely  defensive.  The  rule  has  been  so  declared 
in  British  Columbia  Siigar  Refining  Co.  v.  Oranick,  44  Can. 
Sup.  Ct.  Rep.  105,  [2  N.  C.  C.  A.  852].  This  court  has  held 
that  while  the  burden  of  proof  in  a  matter  before  the  Indus- 
trial Accident  Commission  is  upon  the  applicant,  it  is  not 
necessary  that  every  possibility  of  death  by  other  than  acci- 
dental means  should  be  negatived.  (Rideout  Co.  v.  PiUsbury, 
173  CaL  132,  [159  Pac.  435,  436].) 

The  circumstances  surrounding  the  death  of  Maffia  and 
that  of  Zanotti  do  not  show  whether  or  not  they  or  either  of 
them  made  any  test  of  the  atmospheric  conditions  in  the 
tank  before  entering.  For  all  that  appeared  in  the  evidence 
they  may  have  made  tests  and  may  have  been  satisfied  in  their 
own  minds  that  they  might  safely  venture  within  the  tank; 
or  it  may  have  been  that  one  of  them  entered  the  tank,  was 
overcome  by  the  fumes,  and  that  his  companion  seeking  to 
rescue  him  was  also  suffocated.  These  are  all  matters  purely 
of  speculation.  But  even  if  it  be  conceded  that  going  into 
the  wine-tank  under  the  circumstances  revealed  was  negli- 
gence of  a  high  degree,  that  does  not  help  us  in  the  solution 
of  the  problem  presented  to  us.  Negligence  or  lack  of  it  is 
not  the  determinative  factor  in  a  proceeding  before  the  Indus- 
trial Accident  Commission.  {Or eat  Western  Power  Co.  v. 
PUlsbury,  170  Cal.  180-189,  [149  Pac.  35,  9  N.  C.  C.  A.  466].) 
Willful  misconduct  involves  something  more  than  negligence 
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and  it  does  not  even  include  every  violation  of  a  rule.  {Casey 
V.  Humphries  [1913],  6  B.  W.  C.  C.  520.)  According  to 
the  finding  of  the  commission,  which  is  supported  by  the 
evidence,  there  had  been  no  rules  formulated  by  the  employer 
prohibiting  an  employee  from  entering  a  tank  or  vat  before 
testing  the  atmosphere  therein  with  a  lighted  candle.  True, 
it  was  the  custom,  as  found  by  the  commission,  to  make  such 
tests,  but  Zanotti,  in  the  absence  of  proof  that  he  knew  of 
such  general  practice,  could  not  even  be  charged  with  negli- 
gence in  entering  the  suflPocating  atmosphere  without  employ- 
ing the  common  preliminary  precaution.  (Boin  v.  SprecJcels 
Sugar  Co.,  155  Cal.  612,  [102  Pac.  937].)  Much  less  might 
he  be  charged  with  willful  misconduct.  Regarding  Maffia. 
the  facts  were  different.  He  was  a  man  of  experience,  and 
we  could  perhaps  construct  a  hypothetical  case  in  which  such 
a  workman  might  be  held  guilty  of  willful  misconduct  in  the 
violation  of  a  custom  crystallized  by  long  and  universal  prac- 
tice into  a  rule,  although  not  formulated  by  the  employer  into 
a  written  precept  or  a  spoken  command ;  but  we  cannot  say 
that  under  the  circumstances  presented  by  this  record  the 
commissioners  erred  in  finding  the  evidence  insufficient  to 
establish  such  misconduct  on  Maffia 's  part  as  ought  to  defeat 
the  efforts  of  his  surviving  dependents  to  obtain  compensa- 
tion for  his  death.  It  might  have  been  that  Maffia  was  over- 
come after  going  to  the  aid  of  Zanotti,  in  which  event 
he  would  have  been  engaged  in  his  employer's  business. 
(Dragmnch  v.  Iroquois  Iron  Co.,  269  111.  478  [109  N.  E.  999, 
10  N.  C.  C.  A.  475] ;  Waters  v.  WUliam  J.  Taylor  Co.,  218 
N.  T.  248,  [112  N.  E.  727].)  Indeed,  a  number  of  explana- 
tions are  possible  not  merely  to  excuse  but  logically  to  account 
for  Maffia 's  being  in  the  tank;  and  we  cannot  say  therefore 
that  his  mere  presence  therein  and  in  a  dying  condition 
proves  circumstantially  his  guilt  of  willful  misconduct. 

The  two  workmen  were  employed  by  the  Aquilino-Lagomar- 
sino  Wine  Company,  a  partnership  for  which  petitioner  wrote 
compensation  insurance.  Petitioner  disclaims  liability  on  the 
ground  that  the  partnership  business  had  been  assigned  for 
the  benefit  of  creditors,  and  that  the  men  who  were  killed 
had  ceased  to  be  employees  of  the  copartnership.  The  com- 
mission found  that  one  week  prior  to  the  accident  F.  A.  Lucas 
had  been  appointed  general  manager  of  the  business  under  a 
general  power  of  attorney  authorizing  him  so  to  act  as  man- 
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ager  and  to  receive  and  control  the  funds  of  the  copartner- 
ship; that  neither  in  form  nor  substance  was  this  transac- 
tion a  sale  or  transfer  of  the  partnership  business  to  Lucas, 
but  was  placing  partnership  affairs  and  assets  under  his 
control  until  Lucas  and  certain  other  creditors  should  be 
paid;  and  that  Aquilino  and  Lagomarsino  at  all  times  re- 
mained the  owners  of  the  partnership  business  and  the  em- 
ployers of  Maffia  and  Zanotti.  These  findings  are  supported 
by  the  evidence.  The  alleged  assignment  was  not  made  by 
the  copartnership,  but  by  the  partners  individually.  It  was 
a  private  arrangement  which  could  not  be  binding  upon  the 
workmen  employed  in  the  winery.  There  was  no  pretense 
that  it  was  made  in  accordance  with  the  statutes,  section  3457 
of  the  Civil  Code  et  seq.  The  mere  transmission  of  the  cus- 
tody and  management  of  the  business  to  Lucas  was  not  a  sale, 
a  transfer,  or  an  assignment  for  the  benefit  of  creditors. 

No  other  matters  discussed  in  the  briefs  require  attention. 

The  awards  are  affirmed. 

Henshaw,  J.,  Sloss,  J.,  Shaw,  J.,  Lorigan,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 


[Sac.  No.  2555.    In  Bank.— March  14,  1917.] 

SAMUEL  GRAY  et  al.,  Respondents,  v.  RECLAMATION 
DISTRICT  No.  1500  et  al.,  Appellants. 

Eeclamation  District — Act  Cbeatinq  Public  Statute — Execution  or 
— Injunction  to  Prevent. — The  act  creating  Reclamation  District 
No.  1500  is  a  public  statute,  and  the  construction  of  leyees  pro- 
vided for  by  it  is  the  execution  of  this  statute;  and  injunction  will 
not  lie,  at  the  instance  of  property  owners  within  the  district,  to 
prevent  the  construction  of  levees  called  for  by  the  act,  or  the 
destruction  of  others  already  constructed,  on  the  ground  that  the 
work  is  a  private  nuisance  by  reason  of  the  resultant  backing  up 
of  the  water  over  part  of  plaintiffs'  lands  and  an  unlawful  exercise 
of  the  right  of  eminent  domain,  damaging  their  property  without 
compensation  first  paid  therefor. 

Id. — Control  op  Navigable  Waters — Power  op  Government. — ^The 
right  of  control  of  navigable  waters  by  the  government  embraces 
within  it  not  alone  the  power  to  destroy  the  navigability  of  certain 
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waters  for  the  benefit  of  others,  but  extends,  in  the  case  of  streamSy 
to  the  power  to  regulate  and  control  the  navigable  or  non-navigable 
tributaries,  to  the  erection  of  structures  along  or  across  the  stream, 
to  deepening  or  changing  the  channel,  to  diverting  or  arresting 
tributaries;  in  short,  to  do  anything  subserving  the  great  purpose; 
and,  in  general,  when  an  act  is  done,  if  it  does  not  embrace  the 
actual  taking  of  property,  but  results  merely  in  some  injurious 
effect  upon  the  property,  the  property  owner  must,  for  the  sake  of 
the  general  welfare,  yield  uncompensated  obedience. 

Id. — Source  of  Power, — The  general  power  of  the  government  over  the 
control  of  navigable  waters,  so  far  as  the  national  government  is 
concerned,  is  found  in  the  constitutional  grant  to  the  United  States 
of  the  right  to  regulate  commerce  with  foreign  nations  and  among 
the  states,  and  the  state's  power  in  this  regard  is  limited  only  by 
the  supervisory  control  which  the  paramount  authority  may  exer- 
cise over  it.  This  power  over  navigable  waters  and  over  navigation 
is  essentially  an  attribute  of  sovereignty,  and  some  of  its  forms  find 
expression  in  the  exercise  of  the  police  power. 

Id. — Execution  of  Police  Power. — Owing  to  the  inseparable  connec- 
tion between  navigation  and  flood  control,  and  owing  to  the  fur- 
ther fact  that  the  state  is  interested  in  flood  control,  not  alone 
as  affecting  navigation,  but  as  affecting  its  general  welfare  and 
benefit  in  the  reclamation  of  vast  domains  of  land,  the  exercise  of 
the  police  power  under  these  circumstances  presents  a  twofold 
aspect;  first,  the  exercise  of  that  power  by  the  United  States  for 
the  purposes  of  navigation  alone;  second,  the  exercise  of  that  power 
by  the  state  for  the  purpose  of  reclamation  as  well  as  navigation. 
In  both  aspects  it  is  beyond  question  that  the  acts  and  conduct  of 
the  two  governments  are  referable  to  the  police  power. 

Id. — Drainage  and  Beclamation  of  Lands — Police  Power. — The 
drainage  and  reclamation  of  lands,  apart  from  any  question  of 
navigability,  is  a  legitimate  exercise  of  the  police  power  of  the 
state. 

Id. — Damage  in  Execution  of  Police  Power  Incompensable. — ^The 
state  of  California  is  not  liable  in  damages  in  exercising  police 
power  in  the  control  of  a  non-navigable  water  drain,  or  water- 
course of  the  Sacramento  River,  when  in  so  regulating  this  flow  it 
causes  the  water  to  back  against  lands  which  otherwise  would  not 
have  been  affected  thereby,  with  the  result  that  those  lands  are 
temporarily  flooded  in  whole  or  in  part. 

Id. — ^Legitimate  Exercise  of  Police  Power — Eminent  Domain — 
Damages. — ^Where  the  police  power  is  legitimately  exercised,  uncom- 
pensated submission  is  exacted  of  the  property  owner  if  his  property 
be  either  damaged,  taken,  or  destroyed;  but  in  the  exercise  of  the 
power  of  eminent  domain  compensated  obedience  for  the  taking  or 
damaging  of  his  property  is  the  owner's  constitutional  right. 
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Id.— CONSTEUCTION  OF  CONSTITUTION— DAMAGE  TO  PeOPBBTT. — ^While  U 

is  unquestionablj  true  that  the  addition  of  the  word  "damaged" 
to  our  constitutional  law  governing  the  exercise  of  the  right  of 
eminent  domain  gives  in  many  instances  a  right  to  compensation 
which  did  not  formerly  exist,  it  did  not,  touching  the  exercise  of 
the  police  power,  give  a  right  of  action  for  damages  which  thereto- 
fore were  damnum  dbsgtte  injwria. 

Id.  —  Applicabiutt  of  Dootrink  of  Damnum  Absque  Injukia  — 
Tempobabt  Damage  by  Flood  Waters. — ^The  doctrine  of  damnmm 
absque  injuria  is  applicable  to  the  prospective  temporary  conse- 
quential damage  which  it  may  be  found  will  be  inflicted  upon 
owners  of  lands  by  the  future  raising  of  a  flood  plane,  which  floods 
are  of  temporary  duration  and  character,  and  which  raising  the 
land  owners  may  protect  themselves  against,  and  which  floods,  in 
the  progress  of  the  work  of  a  reclamation  district  in  constructing 
levees,  will  be  taken  care  of  so  that  future  injury  will  be  aToided, 
all  this  under  the  state's  plan  of  vast  magnitude  and  importance  to 
abate,  on  the  behalf  of  the  whole  state,  as  well  as  for  the  benefit 
of  private  land  owners,  including  the  owners  complaining,  flood 
conditions,  which,  if  unchecked,  would  inevitably  lead  to  the 
destruction  of  the  navigability  of  the  river  in  question  and  to  the 
greater  impairment  and  damage  of  all  the  adjacent  land. 

Id. — Watbbcoubse — Sutter  Basin. — ^Whether  or  not  a  watercourse  ex- 
ists has  to  be  determined  as  a  matter  of  law  from  the  evidence  in 
the  case;  and  under  all  the  accepted  definitions  of  a  watercourse, 
Sutter  Basin  is  not  one,  but  a  catchment  area,  principally  for  the 
reception  of  the  flood  waters  of  the  Sacramento  Biver. 

Id. — Beports  of  California  Debkis  Commission — Judicial  Notice. — 
The  reports  of  the  California  Debris  Commission  and  of  state 
engineers  have  been  adopted  by  state  statutes,  of  which  courts  take 
judicial  notice;  and  the  history  of  the  state,  its  topographical  and 
general  conditions,  including  notorious  facts  concerning  its  rivers, 
are  all  matters  of  judicial  cognizance. 

Id. —  Surface  Waters  —  Definition  of.— Surface  waters  are  those 
waters  from  rainfall,  melting  snows,  and  springs  which  seeping  or 
percolating,  or  vagrantly  wandering  over  the  surface  of  the  earth, 
finally,  in  obedience  to  natural  law,  gather  into  well-defined  chan- 
nels, where  their  character  as  surface  waters  at  once  ceases  and 
the  waters  themselves  take  on  the  new  character  of  the  body  of  a 
defined  stream. 

Id. — Bight  to  Levee  Against  Flood  Waters- Provision  foe  Surface 
Waters. — A  reclamation  district's  right  to  protect  a  levee  against 
flood  waters  cannot  be  questioned ;  nor  is  this  right  impaired  by  the 
fact  that  these  surface  waters,  as  they  usually  do,  form  some  part 
of  the  whole  volume  of  water;  and  a  land  owner  has  performed  his 
full  duty  in  such  circumstances  if  he  makes  adequate  provision  for 
the  escape  of  the  surface  waters  alone. 
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Id. — INTEBFEBENCB  WiTH  NATURAL  Dbainaoe — CiviL-LAw  BuLi. — Not- 
withstanding the  fact  that  the  common-law  rules  are  made  the  rules 
of  decision  in  this  state,  where  applicable,  the  civil-law  rule  for- 
bidding a  lower  owner  from  interfering  with  the  natural  drainage 
of  surface  waters  on  to  his  land  from  the  proprietor  whose  lands 
are  higher  was  adopted;  but  the  rule  is  one  that  the  court  has  the 
power  to  abrogate  by  adoption  of  the  common-law  rule  if  in  its 
judgment  this  were  the  wiser  policy  to  pursue,  for,  although  a  rule 
of  property,  such  a  rule  is  not  a  vested  right  in  property  which 
may  not  be  taken  away  without  compensation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sut- 
ter County.    Emmet  Seawell,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  C.  &  H.  L.  Huston,  and  Devlin  &  Devlin,  for  Appellants. 

M.  E.  Sanborn,  W.  H.  Carlin,  Lawrence  Schillig,  and 
Arthur  C.  Coats,  for  Respondents. 

Sullivan  &  Sullivan  and  Theo.  J.  Boche,  and  C.  H.  Oatman, 
AnUci  Curiae. 

HENSHAW,  J.— Above  the  confluence  of  Feather  River 
with  Sacramento  River  lies  a  vast  V-shaped  tract  of  land. 
Much  of  this  land  is  swamp  and  overflowed  land  of  the  char- 
acter contemplated  by  the  Arkansas  Act,  and  title  to  it  passed 
to  the  state  of  California  by  virtue  of  that  act.  Defendant 
Reclamation  District  No.  1500,  organized  for  the  purpose  of 
reclaiming  the  portion  of  this  land  within  its  boundaries,  was 
proceeding  with  the  work  of  levee  construction  when,  at  the 
instance  of  these  plaintiffs,  who  for  general  purposes  may  be 
described  as  owners  of  land  within  the  same  triangle,  lying 
to  the  north  and  east  of  the  lands  of  the  Reclamation  Dis- 
trict, and  fronting  upon  Feather  River,  the  work  was  stopped 
by  a  prohibitory  injunction  of  the  trial  court.  Still  further, 
a  mandatory  injunction  was  decreed,  by  which  the  defendant 
Reclamation  District  was  ordered  to  destroy  the  levees  which 
already  it  had  constructed. 

The  district  is  the  same  district,  the  work  the  same  work, 
the  law  of  the  creation  of  the  district  the  same  law,  that  were 
considered  in  Reclamation  District  No.  1500  v.  Superior 
Court,  171  Cal.  672,  [154  Pac.  845]. 

OLXXrV  0»1.— 40 


Digitized  by 


Google 


626         Gray  v.  Reclamation  District  No.  1500.     [174  Cal. 

The  geological  and  topographical  conditions  concerning 
these  lands  and  others  similarly  situated  have  been  the  sub- 
ject of  frequent  exposition  by  this  and  other  courts.  For  a 
general  review  of  these  facts  reference  may  be  made  to  Kim- 
ball V.  Reclamation  etc.  Comm,,  45  Cal.  344;  Hagar  v.  Yolo 
County,  47  Cal.  222 ;  Dean  v.  Davis,  51  Cal.  406 ;  North  Bloom- 
field  0.  M.  Co.  V.  Keuser,  58  Cal.  315 ;  People  v.  Gold  Run 
D.  &  M.  Co.,  66  Cal.  138,  [56  Am.  Rep.  80,  4  Pac.  1152] ; 
Lamb  v.  Reclamation  Dist.,  73  Cal.  125,  [2  Am.  St.  Rep.  775, 
14  Pac.  625] ;  McDamel  v.  Cummings,  83  Cal.  515,  [8  L.  R.  A. 
575,  23  Pac.  795] ;  Gray  v.  McWiUiams,  98  Cal.  157,  [35 
Am.  St.  Rep.  163,  21  L.  R.  A.  593,  32  Pac.  976] ;  People  v. 
Russ,  132  Cal.  102,  [64  Pac.  Ill] ;  People  v.  Sacramento 
Drainage  Dist.,  155  Cal.  373,  [103  Pac.  207] ;  Woodruff  v. 
North  Bloomfi^ld  Q.  M.  Co.,  18  Fed.  761 ;  North  Bloomfield 
O.  M.  Co.  V.  United  States,  88  Fed.  664,  [32  C.  C.  A.  84] ; 
Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  701,  [28  L.  Ed.  569,  4 
Sup.  Ct.  Rep.  663].  Summarizing  for  the  convenient  con- 
sideration of  the  questions  here  presented,  those  conditions 
are  the  following:  The  Sacramento  River  and  its  principal 
tributaries,  rising  in  the  Sierra  Nevada  Mountains,  flow  with 
high  gradients  on  to  the  low-lying  lands  of  the  Sacramento 
Valley.  It  is  declared  that  anciently  this  valley  was  a  shal- 
low arm  of  the  sea,  and  has  been  reclaimed  from  the  ocean 
by  the  soils  carried  down  by  the  rivers  and  deposited  in  it. 
This  valley  is  still  low  land, •and  upon  entering  it  the  high 
gradient  of  the  Sacramento  River  necessarily  drops  off  to  a 
very  low  one,  with  a  corresponding  arrest  of  current  and 
carrying  capacity.  Fed  by  the  heavy  rains  and  the  melting 
snows  of  the  mountains,  the  onrush  of  these  waters  overflows 
the  banks  of  the  river  and  the  waters  themselves  spread  out 
over  vast  areas  of  these  low-lying  lands.  Under  the  well- 
known  principle  of  physics  that  the  capacity  of  water  to 
carry  foreign  matter  in  suspension  is  dependent  upon  the 
velocity  of  the  water,  and  that  the  instant  the  velocity  is 
checked  the  saturated  water  begins  to  deposit  a  portion  of  the 
matter  held  in  suspension,  the  following  conditions  resulted: 
By  the  checking  of  the  flow  of  the  Sacramento  River  and  its 
tributaries  at  its  banks  and  edges  and  by  the  gradual  deposit 
on  top  of  these  banks  as  the  flood  waters  passed  over  them  in 
slow-moving  sheets,  the  banks  themselves  and  very  consider- 
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able  tracts  of  land  upon  either  side  were  raised  to  a  height 
greater  than  that  of  the.  lower  lands  beyond. 

Thus  the  rivers  themselves  came  to  move  along  the  center 
of  ridges  of  their  own  construction.  These  ridges  were  high- 
est in  immediate  proximity  to  the  rivers  and  sloped  grad- 
ually downward  to  the  lowest  plane  of  the  valley.  As  the 
flood  waters  poured  out  of  the  rivers  they  found  their  way 
into  these  vast  areas  of  lower  lands  lying  on  either  side  of 
them.  These  low  areas  came  to  be  known  as  '* basins/'  and 
were  bounded  upon  the  river  side  by  the  high  lands  consti- 
tuting its  banks,  and  upon  the  opposite  side  by  no  well- 
defined  boundary,  but  only  by  the  natural  and  gradual  rise 
of  the  land  above  the  possibility  of  flooding.  So  both  as  to 
the  higher  lands  near  to  the  river  and  to  the  higher  lands 
opposite,  their  condition  was  that  of  susceptibility  to  occa- 
sional and  unexpected  flooding,  depending  in  any  year  upon 
the  quantity  of  water  which  the  river,  called  upon  and  unable 
to  carry  in  its  natural  bed,  cast  out  over  the  surrounding 
country.  Thus  as  to  such  lands  a  man's  farm  might  escape 
flooding  for  ten  years  and  be  flooded  on  the  eleventh.  But 
the  lower  lying  areas  were  subject  to  regular  recurrent  an- 
nual floods.  We  have  spoken  of  these  vast  areas  of  low-lying 
lands  as  basins.  Such  is  the  designation  which  has  been 
given  them  by  hydraulic  engineers.  There  are  several  of 
Ihem.  Following  down  the  course  of  the  Sacramento  River 
there  is,  to  the  east,  first,  the  Butte  Basin,  separated  from 
the  Sutter  Basin  by  a  slight  elevation  of  the  land  caused  by 
the  proximity  of  the  Sutter  or  Marysville  Buttes  and  by  the 
•mbankment  or  ridge  built  up,  as  we  have  heretofore  de- 
scribed, by  Butte  Creek.  Next  the  Sutter  Basin,  in  which  are 
the  lands  of  defendants,  subject  to  overflow  both  by  the 
waters  of  the  Sacramento  River  and  of  the  Feather  River. 
Below  Sutter  Basin  and  still  upon  the  east  side  of  the  river 
is  the  American  Basin  near  the  junction  of  the  American 
River  with  the  Sacramento,  and  finally  below  this  the  Sacra- 
mento Basin,  containing  within  it  the  city  of  Sacramento 
itself.  Upon  the  west  side  of  the  river  and  opposite  Butte 
Basin  and  Sutter  Basin  lies  the  Colusa  Basin,  and  below  that 
and  separated  therefrom  by  Knight's  Landing  Ridge,  itself 
the  ancient  high  bank  of  Cache  Creek,  which  subsequently 
abandoned  its  former  course  into  the  river  and  turned  south- 
ward, is  Yolo  Basin.    At  all  times  there  flow  into  these  basins 
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minor  streams  usually  known  as  creeks,  which  upon  the  east 
of  the  river  commonly  have  their  sources  in  the  foothills  of 
the  Sierra  Nevada  Mountains,  and  to  the  west  of  the  river  in 
the  Coast  Range  Mountains.  They  gather  up  as  well,  of 
course,  the  surface  waters  coming  from  the  rainfall  upon  the 
lands  themselves.  But  both  these  elements  of  supply  are  in- 
significant as  compared  with  the  vast  volumes  of  water 
delivered  into  these  basins  from  the  Sacramento  River.  The 
general  characteristics  of  all  these  basins  are  similar.  The 
river  poured  its  excess  waters  into  them  in  low  places  and 
breaks  through  the  banks,  known  as  sloughs,  and  over  the 
banks  themselves  in  sheets.  These  sloughs  had  well-defined 
channels  as  they  cut  through  the  higher  lands  of  the  river 
banks,  which  channels  feathered  out  into  nothingness  as  the 
sloughs  poured  their  waters  into  the  vast  flat  area  of  the 
basins'  low  lands.  Here  and  there  along  the  lines  of  these 
basins  were  such  sloughs,  and  always  at  the  lower  end  was 
one  through  which,  as  the  river  waters  receded  until  they 
were  below  the  level  of  the  plane  of  the  submerged  area,  the 
waters  of  these  basins  were  gradually  drawn  back  into  the 
stream.  Until  the  basin  itself  was  filled  to  the  level  of  the 
river,  it  was  not  unusual  for  the  lower  slough,  as  well  as 
the  upper,  to  be  pouring  the  river  waters  into  the  basin,  and, 
upon  the  other  hand,  as  the  waters  in  the  river  channel  proper 
receded,  it  was  not  unusual  for  the  upper  as  well  as  for  the 
lower  slough  to  aid  in  emptying  the  waters  of  the  basin  back 
into  the  mother  stream.  It  is  with  Sutter  Basin  and  Butte 
Basin  lying  immediately  above  it  that  we  are  here  concerned. 
But  this  brief  narration  of  the  general  conditions  has  been 
made  necessary  to  an  understanding  of  one  important  phase 
of  this  litigation  which  must  be  considered,  and  to  the  due 
consideration  of  which  the  following  additional  facta  are 
necessary  to  be  known; 

In  what  has  already  been  said  we  have  dealt  with  the  condi- 
tion of  the  Sacramento  River  in  its  state  of  nature  before  the 
advent  of  the  white  man.  That  river  was  and  is  a  navigable 
stream.  It  and  the  San  Joaquin  River,  which  joins  it  in  its 
lower  reaches  just  above  their  common  inflow  into  Suisun 
Bay,  are  the  two  navigable  inland  waterways  of  the  state  of 
California.  In  the  preservation  and  development  of  these 
waterways  the  nation  and  the  state  have  a  common  interest 
and  certain  incontestable  rights.    With  the  discovery  of  gold 
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in  the  upper  reaches  of  all  the  eastern  streams  tributary  to 
the  Sacramento,  as  well,  indeed,  as  upon  the  upper  reaches 
of  the  Sacramento  River  proper,  hydraulic  mining  began.  As 
a  direct  consequence  of  this,  enormous  quantities  of  debris 
were  brought  down  stream  and  into  the  Sacramento  River. 
In  addition  to  this,  farming  operations,  by  tearing  up  the 
grass  roots  and  loosening  the  soil,  produced  an  erosion  of  all 
these  lands  theretofore  not  known.  In  combination,  the 
beneficial  result  was  merely  an  increase  in  the  sedimentation 
of  the  low-lying  swamp  and  overflowed  land.  The  evil  re- 
sults were  many.  The  immense  quantities  of  detritus  brought 
down  by  the  streams  raised  enormously  the  bed  of  the  river, 
necessarily  lessened  its  depth,  aggravated  flood  conditions, 
caused  the  precipitation  of  large  quantities  of  "slickens" 
upon  the  adjacent  farming  lands  to  their  great  injury, 
shoaled  San  Pablo  Bay,  and  (so  ran  the  evidence)  lessened 
the  depth  of  water  over  the  bar  at  the  entrance  of  the  Qolden 
Gate.  The  navigability  of  the  river  itself  was  seriously  im- 
paired. These  conditions  were  greatly  intensified  by  the  fact 
that  individual  works  of  reclamation  and  public  works  by 
levee  districts,  drainage  districts,  and  reclamation  districts 
had  taken  from  the  normal  flood  areas  immense  tracts  of 
land,  so  that  the  waters  were  checked,  and  by  the  checking 
deposited  greater  quantities  of  their  sediments  in  suspension, 
and  were  forced  over  lands  not  theretofore  subject  to  flood, 
and  continuously  imperiled  leveed  lands,  as  notably  the  city 
of  Sacramento  itself  and  its  surrounding  district.  The  at- 
tention of  the  national  government  was  directed  to  these  con- 
ditions. A  California  Debris  Commission  was  appointed  by 
congressional  legislation,  and  hydraulic  mining  within  the 
watershed  of  the  river  was  limited  to  conditions  to  be  pre- 
scribed and  permitted  by  this  commission.  This  statute  was 
upheld  in  Vmted  States  v.  North  Bloomfield  O.  M.  Co.,  81 
Fed.  243,  and  North  Bloomfield  0.  M.  Co.  v.  United  States,  88 
Fed.  664,  [32  C.  C.  A.  84]. 

In  1893  Congress  passed  the  act  creating  the  California 
Debris  Commission.  (4  U.  S.  Comp.  Stats.,  p.  4604.)  The 
commission  gave  to  the  question  exhaustive  study  and  re- 
search and  made  its  written  report,  which  was  approved  by 
the  Secretary  of  War  and  transmitted  to  the  House  of  Repre- 
sentatives in  June,  1911.  Devastating  floods  had  occurred  in 
1907  and  1908.    As  soon  as  the  substance  of  the  report  was 
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made  known  the  Governor  of  the  state  included  in  his  call 
for  a  special  session  of  the  legislature  the  consideration  of 
this  great  question.  This  session  was  called  to  convene  on 
November  27,  1911,  and  was  directed  **to  enact  laws  and  pass 
resolutions  concerning  the  report  of  the  California  Debris 
Commission,  .  .  .  and  to  make  an  appropriation  to  pay  the 
expenses  of  the  state  engineer  in  the  performance  of  such 
additional  duties  as  may  be  imposed,  and  creating  a  reclama- 
tion board  and  defining  its  powers.''  The  report  of  the 
Debris  Commission  formulated  a  general  plan.  It  was  recog- 
nized that  modifications  of  this  general  plan  might  be  neces- 
sary and  that  the  details  of  it  were  still  to  be  worked  out. 
The  reclamation  board  created  by  the  legislature  was  called 
into  existence  to  do  these  things.  The  legislature  declared 
that  the  problem  of  navigation  and  reclamation  should  be 
solved  in  accordance  with  the  plan  of  the  California  Debris 
Commission,  with  such  amendments  and  modifications  as  the 
State  Reclamation  Board  might  make.  The  report  of  the 
National  California  Debris  Commission  thus  and  to  this  ex- 
tent became  a  part  of  the  laws  of  this  state.  (Stats.  [Ex. 
Sess.]  1911,  p.  117.) 

A  brief  consideration  of  that  report  here  becomes  necessary. 
Primarily  charged  with  the  duty  of  maintaining  and  improv- 
ing the  navigability  of  the  river,  the  commission  recognized 
that  the  solution  of  this  problem  was  indissolubly  and  in- 
separably connected  with  the  control  of  the  flood  waters. 
Says  the  report:  *'The  interests  of  navigation,  debris  control, 
and  flood  control  in  the  case  of  this  river  are  so  inseparably 
connected  that  it  is  thought  they  should  be  considered  under 
one  general  project.''  The  report  found  that  in  the  Ameri- 
can and  Feather  Rivers  alone  there  were  at  least  three  hun- 
dred million  cubic  yards  of  material  which  must  eventually 
pass  down  the  Sacramento  River  to  tide  water,  and  this  with- 
out reference  to  the  necessity  of  deepening  the  lower  courses 
and  channel  of  the  river  below  Sacramento,  which  were  al- 
ready greatly  impeded  by  shoal  water  and  sand-bars.  It 
pointed  out  the  utter  incapacity  of  the  stream  in  times 
of  high  water  to  perform  any  considerable  part  of  the  duty 
of  carrying  these  waters.  It  discussed  at  length  the  geo- 
graphical and  topographical  conditions  and  described  with 
elaboration  the  '* basins"  as  in  outline  we  have  hereinbefore 
described  them.     It  declared  its  estimate  that  a  proper  con- 
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trol  of  the  floods  would  result  in  the  reclamation  of  about 
four  hundred  thousand  acres  of  most  fertile  land,  in  addition 
to  protecting  three  hundred  thousand  acres  more,  now  re- 
claimed but  always  in  danger.  Reviewing  the  various  sug- 
gested methods,  the  Debris  Commission  adopted  the  "by-pass 
system"  as  recommended  by  Engineers  Grunsky  and  Jackson 
in  1894,  with  enlargements  of  the  work  made  desirable  by 
added  knowledge  of  the  enormity  of  the  floods. 

The  by-pass  system  contemplates,  first,  the  erection  of 
levees  along  the  Sacramento  River  and  its  tributaries,  the 
closing  up  of  crevasses  and  sloughs,  so  that  the  highest 
efficiency  may  be  attained  for  navigability  and  as  a  necessary 
concomitant  for  enabling  the  river  to  carry  debris  and  aid  in 
the  scouring  and  deepening  of  its  own  channel.  Artificial 
spillways  or  weirs  are  to  be  constructed  at  designated  points 
to  take  out  of  the  river  its  excess  or  flood  waters,  which  are 
thus  immediately  brought  under  control.  These  waters  are 
to  be  carried  down  defined  canals  or  channels  in  the  basins, 
which  are  known  as  '* by-passes."  Through  the  ridges,  as 
at  Knight's  Landing,  these  will  be  actual  canals  dug  through 
the  soil.  In  other  places  they  will  be  in  part  surface  canals 
bounded  by  appropriate  levees  upon  either  side.  The  great- 
est of  these  basins,  and  the  one  forming  the  most  direct  con- 
nection with  tide  water,  is  the  Yolo  Basin.  Beginning  with 
the  Colusa  Basin  on  the  west  side  of  the  river,  the  by-pass  in 
this  basin  leads  through  a  canal  in  the  Knight's  Landing 
Ridge  into  the  Yolo  Basin.  By  this  same  system  the  waters 
of  the  smaller  Butte  Basin  are  led  by  a  by-pass  into  the 
larger  Sutter  Basin  by-pass.  These  accumulated  waters  are 
taken  into  the  enlarged  Feather  River  above  its  junction  with 
the  Sacramento,  controlled  by  appropriate  weirs  and  levees 
and  diverted  into  the  Yolo  Basin,  and  by  another  defined  by- 
pass along  Cache  Creek  are  carried  into  the  main  stream  at 
the  delta  lands  near  its  mouth. 

It  is  with  this  contemplated  work,  as  touching  Butte  Basin 
and  Sutter  Basin,  that  we  are  here  principally  concerned. 
About  thirteen  miles  above  Colusa,  upon  the  east  side  of  the 
river,  there  is  a  break  in  the  bank  known  as  '*Moulton's 
break,"  through  which  the  flood  waters  poured  into  Butte 
Basin.  This  break  is  to  be  controlled  by  a  weir.  Into  Butte 
Basin  flows  Butte  Creek,  whose  waters,  with  the  river  waters 
of  Moulton  weir,  are  to  be  carried  by  a  by-pass  into  Sutter 
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Basiu,  which,  so  far  as  may  be  observed  by  the  eye,  is  but 
a  continuation  of  Butte  Basin.  Butte  Creek  discharges  its 
waters  into  Butte  Slough,  which,  as  hereinbefore  pointed  out, 
is  another  break  in  the  eastern  bank  of  the  Sacramento  Biver, 
through  which  break  the  waters  of  the  river  pour  into  the 
basin  in  flood  times,  and  through  which  break  the  waters  of 
Butte  Creek  are  drawn  into  the  Sacramento  at  its  lower 
stages.  Butte  Slough  is  to  be  cut  off,  and  below  it  a  weir 
known  as  the  "Tisdale  Weir"  has  been  constructed,  with  a 
connecting  by-pass  from  the  river  leading  into  the  main  by- 
pass of  the  Sutter  Basin.  The  water  is  thus  to  be  carried 
within  the  defined  boundaries  of  the  Butte  Basin  by-pass, 
connecting  with  the  Sutter  Basin  by-pass,  into  the  Feather 
and  Sacramento  Rivers  as  above  outlined.  Through  Sutter 
Basin  the  by-pass  or  canal  is  partly  on  the  surface,  and  the 
waters  are  to  be  carried  between  controlling  levees  built  on 
either  side.  The  waters  of  the  connecting  Tisdale  by-pass  are 
likewise  to  be  confined  within  levees. 

This,  for  our  purposes,  suflBciently  outlines  the  proposed 
work.  In  1913  the  state  of  California  enacted  a  most  com- 
prehensive statute  [Stats.  1913,  p.  252]  dealing  with  these 
matters.  It  declared  that  "The  purposes  and  objects  of 
this  act  are  to  carry  into  effect  the  plans  of  the  California 
Debris  Commission  for  the  control  of  the  flood  waters  of  the 
Sacramento  and  San  Joaquin  Rivers  and  their  tributaries, 
and  to  vest  in  said  reclamation  board  control  and  jurisdiction 
over  said  plans,"  etc.  It  gave  the  reclamation  board  power 
to  acquire  necessary  lands  by  purchase  or  by  condemnation 
to  carry  out  the  great  purposes  of  the  act.  It  forbade  the 
further  doing  of  reclamation  work  by  individuals  or  districts, 
excepting  under  the  approval  of  the  board,  to  the  end  that 
such  work  might  not  interfere  with  and  might  be  directed  to 
the  aid  of  the  general  scheme  of  reclamation.  It  provided  for 
compensation  to  individuals  or  districts  doing  work  in  aid 
of  the  general  plan.  It  created  a  vast  drainage  district 
known  and  designated  as  "Sacramento  &  San  Joaquin  Drain- 
age District,"  declared  it  to  be  a  body  politic  and  corporate, 
and  empowered  it  to  levy  assessments  according  to  the  bene- 
fits for  the  prosecution  of  the  work.  All  of  the  lands  of 
plaintiffs,  as  well  as  all  of  the  lands  of  defendants,  lie  within 
this  district. 
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Some  idea  of  the  magnitude  of  the  undertaking  may  be 
gathered  when  it  is  stated  that  the  actual  flood  volume  of  the 
Sacramento  River  is  exceeded  by  only  three  rivers  in  the 
United  States — the  Mississippi  below  its  confluence  with  the 
Missouri,  the  Ohio  River,  and  the  Columbia  River ;  while  tak- 
ing into  consideration  the  relative  areas  of  drainage  territory, 
the  flood  volume  of  the  Sacramento  is  fifteen  times  as  great 
as  that  of  the  Mississippi  and  four  times  as  great  as  that  of 
either  the  Ohio  or  the  Columbia. 

Progress  has  been  and  is  being  made  in  the  doing  of  this 
work.  Thus,  to  accommodate  the  waters  brought  down  by 
the  Yolo  by-pass,  equal  appropriations  and  expenditures  are 
being  made  by  the  national  and  state  governments  to  deepen 
and  widen  the  mouth  of  the  river,  the  national  government 
superintending  the  work.  Congress  at  its  present  session  has 
appropriated  five  million  six  hundred  thousand  dollars  in 
furtherance  of  the  plan,  and  the  act  has  become  law.  The 
city  of  Sacramento  has  provided  a  large  fund  for  the  con- 
struction of  a  minor  by-pass  for  its  own  protection.  The 
canal  through  Knight's  Landing  Ridge,  allowing  the  waters 
of  Colusa  Basin  to  flow  into  Yolo  Basin,  has  been  constructed. 
Other  work  has  been  performed  by  individuals  and  by  dis- 
tricts, as  outlined  and  approved  by  the  reclamation  board. 

In  1913  Reclamation  District  No.  1500,  defendant  herein, 
was  created  by  a  special  act  of  the  legislature.  (Stats.  1913, 
p.  130.)  The  lands  of  Reclamation  District  No.  1500  are  a 
part  of  the  lands  of  Sutter  Basin.  Their  western  frontage  is 
on  the  Sacramento  River.  The  northern  boundary  is  the 
Tisdale  by-pass.  The  eastern  boundary  (that  is,  so  far  as 
reclamation  works  are  permitted)  is  the  proposed  eastern  line 
of  the  Sutter  by-paM.  In  the  terms  of  its  creation  it  was 
declared:  **It  shall  be  the  duty  of  said  Reclamation  District 
No.  1500  to  construct  a  levee,  forming  the  south  side  of  Tis- 
dale by-pass,  and  a  portion  of  the  westerly  side  of  the  Sutter 
Basin  by-pass,  the  center  line  of  which  levee  shall  be  sub- 
stantially along  the  following  lines;  the  same  having  been 
approved  by  the  State  Reclamation  Board  March  31,  1913." 
The  act  creating  this  reclamation  district  is  a  public  statute. 
The  construction  of  the  levees  is  the  execution  of  this  public 
statute.  (Reclamation  Dist.  No.  1500  v.  Superior  Court ,  171 
Cal.  672,  [154  Pac.  845].)  In  the  performance  of  this  duty 
and  under  the  direction  and  approval  of  the  reclamation 
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board,  the  defendant  had  constructed  the  levee  forming  the 
southern  boundary  of  the  Tisdale  by-pass  and  was  carryinor 
on  its  work  by  the  construction  of  the  connecting  levee,  which 
was  to  form  the  western  boundary  of  the  Sutter  Basin  by- 
pass, when  by  the  injunction  of  the  court  it  was  ordered  to 
cease  work  and  destroy  the  levees  which  it  had  already 
constructed. 

The  foregoing  statement  has  failed  utterly  in  its  purpose 
if  it  has  not  made  it  apparent  that  many  different  interests 
are  here  involved,  with  their  corresponding  rights  and  duties. 
Thus,  there  is  primarily  the  interest  of  the  United  States  in 
protecting  and  improving  the  navigation  of  the  Sacramento 
River  and  its  navigable  tributaries.  And  as  this  navigability 
is  inextricably  associated  with  flood  conditions,  there  are  the 
rights  of  the  United  States  to  deal  with  those  flood  conditions 
in  aid  of  navigation.  Next  there  is  the  same  interest  upon 
the  part  of  the  state  in  navigation  and  the  same  rights  in 
the  matter  of  flood  control.  Upon  these  matters  the  nation 
and  the  state  are  acting  not  only  in  harmony,  but,  it  may  be 
fairly  said,  under  contract.  Quite  detached  from  these  in- 
terests is  the  further  interest  of  the  state  alone  in  the  reclama- 
tion and  bringing  into  use  of  its  swamp  and  overflowed  land 
— an  interest  which  is  accentuated  by  the  duties  which  it  may 
have  assumed  under  its  acceptance  of  the  Arkansas  grant. 
Next  are  the  interest  and  the  duty  of  defendant  Reclamation 
District  to  build  the  levees,  which  by  the  very  charter  of  its 
organization  it  was  called  upon  to  build,  and  which  by  the 
acceptance  of  that  charter  it  became  in  duty  bound  to  build. 
Again,  there  is  the  interest  of  the  owners  of  the  land  within 
the  defendant  Reclamation  District,  which  is,  of  course,  essen- 
tially a  private  and  personal  interest.  And,  finally,  as  op* 
posed  to  all  of  these,  is  the  interest  of  plaintiffs  in  preventing, 
and  their  right  to  prevent,  an  illegal  damaging  of  their  prop- 
erty, which  asserted  illegal  damage  is  the  foundation  of  their 
action. 

In  their  complaint  plaintiffs  treat  the  action  of  the  defend- 
ant Reclamation  District  as  being  in  its  nature  private  and 
personal  and  as  working  a  private  nuisance  to  the  unlawful 
injury  of  their  land.  Running  through  the  case,  however,  is 
the  additional  assertion  that  the  construction  of  these  levees, 
with  the  resultant  backing  up  of  the  water  over  parts  of 
their  lands,  is  an  unlawful  exercise  of  the  right  of  eminent 
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domain,  damaging  their  property  without  compensation  first 
paid  therefor. 

And  here  it  becomes  necessary  to  outline  the  findings  of 
the  trial  court  upon  which  it  based  its  judgment.  It  was  im- 
perative, of  course,  for  plaintiffs  to  recognize  that  the  major 
part  of  the  vast  volume  of  water  in  Sutter  Basin  was  flood 
water.  Their  efforts,  therefore,  were  directed  to  establishing 
that  they  were  not  vagrant  flood  waters,  but  were  waters  un- 
der the  river's  control,  and  that  the  river  carried  these 
excess  waters  through  a  well-defined  waterway  or  channel 
from  a  point  above  to  a  point  below.  In  this  effort  they  were 
successful  and  the  court  so  found.  The  whole  judgment 
rests  upon  this  finding  that  Butte  Slough  and  Sutter  Basin  in 
their  entirety  form  a  natural  watercourse.  From  this  finding 
follows  the  logical  conclusion  that  defendant  has  not  been 
protecting  itself  against  flood  waters,  but  has  been  illegally 
interfering,  obstructing,  and  impeding  the  waters  flowing  in 
a  natural  watercourse.  The  court  itself  reasoned  and  de- 
clared that  Butte  Slough  is  a  well-defined  channel  extending 
from  the  Sacramento  River  southerly  to  the  basin ;  that  Butte 
Creek  empties  much  of  its  waters  into  Butte  Slough;  that 
during  flood  or  high  water  periods  the  waters  pouring  into 
Butte  Slough  from  the  Sacramento  River  deflected  the  waters 
of  Butte  Creek  from  Butte  Slough,  and  the  two  combining 
flow  into  Sutter  Basin;  as  the  water  flows  southerly  through 
the  basin  it  spreads  out  and  forms  a  vast  sheet  of  water  pre- 
senting the  appearance  of  an  inland  sea ;  Sacramento  Slough, 
at  the  lower  end  of  this  basin,  is  a  well-defined  watercourse 
and  is  the  outlet  of  the  basin  when  the  waters  of  the  river  fall 
sufficiently  to  permit  the  drainage  of  the  basin.  Thus  the 
inlet  and  outlet  of  the  basin  are  well-defined  watercourses 
within  the  definition  of  Miller  &  Lux  v.  Madera  Canal  Co,, 
155  Cal.  59,  [22  L.  R.  A.  (N.  S.)  391,  99  Pac.  502].  Such, 
in  brief,  is  the  court's  review,  and  it  declares  that  *'the  one 
controlling  question  in  the  opinion  of  the  court,  and  which  is 
practically  decisive  in  both  cases,  is  whether  or  not  Sutter 
Basin  is  to  be  regarded  as  a  part  of  the  Sacramento  River,  a 
continuation  of  Butte  Creek  during  the  flood  season,  or 
whether  it  is  to  be  classified  as  mere  flood  waters  and  brought 
within  the  rule  announced  in  Lamb  v.  Reclamation  District, 
73  Cal.  125,  [2  Am.  St.  Rep.  775,  14  Pac.  625] ;  McDaniel  v. 
Cummings,  83  Cal.  515,  [8  L.  R.  A.  575,  23  Pac.  795] ;  Gray 
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V.  McWaiiams,  98  Cal.  157,  [35  Am.  St.  Rep.  163,  21  L.  R.  A. 
593,  32  Pac.  976],  and  Sanguinnetti  v.  Pock,  136  CaL  466, 
[89  Am.  St.  Rep.  169,  69  Pac.  98]." 

The  first  proposition  which  demands  consideration  as  ap- 
plicable to  this  and  numerous  other  cases  which  have  arisen 
or  may  arise  goes  to  the  power  of  the  government,  here  both 
national  and  state,  to  do  the  projected  work,  assuming  the 
finding  to  be  true.  This  consideration  deals  with  navigation 
alone,  though,  as  has  been  repeatedly  said,  in  the  present  in- 
stance, the  control  of  flood  conditions  is  essential  to  the  solu- 
tion of  the  navigation  difficulties.  As  in  this  matter  the 
national  government  is  working  in  harmony  with  the  state 
government,  we  may,  for  convenience,  use  the  word  ''state.'* 
The  supreme  control  of  the  state  over  its  navigable  waters  was 
early  declared  in  Eldridge  v.  Cowell,  4  Cal.  80,  approved  in 
United  States  v.  Mission  Rock  Co.,  189  U.  S.  391,  [47  L.  Ed. 
865,  23  Sup.  Ct.  Rep.  606].  This  right  of  control  embraces 
within  it  not  alone  the  power  to  destroy  the  navigability  of 
certain  waters  for  the  benefit  of  others,  but  extends  in  the 
case  of  streams  to  the  power  to  regulate  and  control  the  navi- 
gable or  non-navigable  tributaries,  as  in  the  debris  cases,  to 
the  erection  of  structures  along  or  across  the  stream,  to 
deepening  or  changing  the  channel,  to  diverting  or  arresting 
tributaries;  in  short,  to  do  anjrthing  subserving  the  great 
purpose,  and,  in  general,  when  the  act  is  done,  if  it  does  not 
embrace  the  actual  taking  of  property,  but  results  merely  in 
some  injurious  effect  upon  the  property,  the  property  owner 
must,  for  the  sake  of  the  general  welfare,  yield  uncompen- 
sated obedience.  But  a  few  of  the  innumerable  cases  to  this 
effect  need  be  cited.  (Lamb  v.  Reclamation  District,  73  Cal. 
125,  [2  Am.  St.  Rep.  775,  14  Pac.  625] ;  Henry  Dalton  Sons 
V.  Oakland,  168  Cal.  463,  [143  Pac.  721] ;  United  Staies  v. 
Chandler-Dunbar  Co.,  229  U.  S.  53,  [57  L.  Ed.  1063,  33  Sup. 
Ct.  Rep.  667]  ;  Lewis  Blue  Point  Oyster  Co.  v.  Briggs,  229 
U.  S.  82,  [Ann.  Cas.  1915A,  232,  57  L.  Ed.  1083,  33  Sup.  Ct 
Rep.  679] ;  Oreenleaf  Johnson  Lumber  Co.  v.  United  States, 
204  Fed.  489 ;  Black  River  Imp.  Co.  v.  La  Crosse  Booming  df 
T.  Co.,  54  Wis.  659,  [41  Am.  Rep.  66,  11  N.  W.  443] ;  see, 
also.  Final  Report  of  the  National  Waterways  Committee,  15 
Senate  Documents,  p.  45,  66th  Congress,  2d  Sess.  1911-12; 
People  V.  Buss,  132  Cal.  102,  [64  Pac.  Ill] ;  United  States 
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V.  Rio  Grande  Dam  etc.  Co.,  174  U.  S.  690,  [43  L.  Ed.  1136, 
19  Sup.  Ct.  Rep.  770].) 

This  general  power,  so  far  as  the  national  government  is 
concerned,  is  found  in  the  constitutional  grant  to  the  United 
States  of  the  right  to  regulate  commerce  with  foreign  nations 
and  among  the  states,  and  the  state's  power  in  this  regard  is 
limited  only  by  the  supervisory  control  which  the  paramount 
authority  may  exercise  over  it.  This  power  over  navigable 
waters  and  over  navigation  is  essentially  an  attribute  of 
sovereignty,  and  some  of  its  forms  find  expression  in  the 
exercise  of  the  police  power. 

When  we  come  to  this  consideration  it  is  perhaps  well  to 
point  out  and  to  be  borne  in  mind  that  as  the  nation,  in 
matters  of  navigation,  is  supreme,  and  as  it  has  decided  upon 
the  method  which  shall  be  taken  to  protect  and  improve  the 
navigability  of  the  Sacramento  River,  and  as  the  state  is 
acting  in  conjunction  with  the  federal  government,  the  ques- 
tion might  be  treated  as  an  exercise  by  the  federal  govern- 
ment alone  of  its  powers  over  the  matter.  In  such  a  case,  so 
treated,  as  we  shall  see,  these  plaintiffs  would  have  no  griev- 
ance which  in  the  federal  courts  would  entitle  them  to  redress. 
But  owing  to  the  inseparable  connection  between  navigation 
and  flood  control,  and  owing  to  the  further  fact,  often  ad- 
verted to,  that  the  state  is  interested  in  flood  control,  not 
alone  as  affecting  navigation,  but  as  affecting  its  general  wel- 
fare and  benefit  in  the  reclamation  of  vast  domains  of  land, 
the  exercise  of  the  police  power  under  these  circumstances 
presents  a  twofold  aspect;  first,  the  exercise  of  that  power 
by  the  United  States  for  purposes  of  navigation  alone;  sec- 
ond, the  exercise  of  that  power  by  the  state  for  purposes  of 
reclamation  as  well  as  navigation.  In  both  aspects  it  is  be- 
yond question  that  the  acts  and  conduct  of  the  two  govern- 
ments are  deferable  to  the  police  power.  Of  this  the  decisions 
themselves  remove  all  doubt.  Though,  of  course,  whether  in 
any  given  instance,  as  in  this  instance,  the  proper  limits  of 
the  police  power  have  been  exceeded,  with  the  result  that 
unlawful  confiscation  or  damage  is  worked,  remains  still  a 
question  for  consideration.  But  upon  the  general  proposition 
that  the  police  power  is  exercised  in  improving  the  naviga- 
bility of  a  stream,  it  is  sufficient  to  refer  in  our  own  state  to 
Oreen  v.  Swift,  47  Cal.  536 ;  Eoagland  v.  City  of  Sacramento, 
52  Cal.  142;  Oreen  v.  State,  73  Cal.  29,  [11  Pac.  602,  14  Pac. 
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610] ;  while  so  far  as  the  national  government  is  concerned, 
it  is  suiBcient  to  direct  attention  to  Jackson  v.  United  States, 
230  U.  S.  1,  [57  L.  Ed.  1363,  33  Sup.  Ct.  Rep.  1011],  and 
Cubbim  v.  Mississippi  River  Comm.,  204  Fed.  299.  In  both 
of  these  cases  the  supreme  court  of  the  United  States  was 
dealing  with  asserted  damages  inflicted  by  the  levee  system 
of  the  Mississippi  River,  whose  conditions  are  in  all  vital 
respects  similar  to  those  of  the  Sacramento  River. 

Upon  the  second  proposition,  viz.,  that  the  drainage  and 
reclamation  of  lands,  apart  from  any  question  of  navigability, 
is  a  legitimate  exercise  of  the  police  power  of  a  state,  it  is 
sufficient,  without  quotation,  to  refer  to  Eagar  v.  Board  of 
Supervisors,  47  Cal.  222 ;  Lamb  v.  Reclamation  Dist.,  73  Cal. 
125,  [2  Am.  St.  Rep.  775,  14  Pac.  625] ;  People  ex  reZ.  Chap- 
man V.  Sacramento  D.  Dist.,  155  Cal.  373,  [103  Pac.  207] ; 
Laguna  etc.  Dist,  v.  Martin  Co,,  144  Cal.  209,  [77  Pac.  933] ; 
Eagar  v.  Reclanmtion  Dist,,  111  U.  S.  701,  [28  L.  Ed.  569,  4 
Sup.  Ct.  Rep.  663] ;  Barbier  v.  Connolly,  113  U.  S.  27,  [28 
L.  Ed.  923,  5  Sup.  Ct.  Rep.  357] ;  Chicago  &  Alton  R.  R.  Co.  v. 
Tranbarger,  238  U.  S.  67,  [59  L.  Ed.  1204,  35  Sup.  Ct.  Rep. 
678]. 

Still,  treating  the  question  in  its  governmental  aspect  as 
being  the  state's  exercise  of  its  police  power,  we  have  reached 
the  point  in  our  discussion  where  it  can  be  declared  as  beyond 
question  that  the  general  act  under  which  this  work  was 
being  done  is  referable  to  the  police  power,  and  therefore 
valid,  and  as  a  necessary  corollary  of  this  it  follows  that  if 
in  the  doing  of  this  particular  piece  of  work  the  limits  of 
the  police  power  are  not  transgressed,  the  plaintiffs  have  no 
just  cause  of  complaint.  It  is  too  well  recognized  to  need 
the  citation  of  authority  that  in  its  legitimate  exercise  the 
police  power  often  works  not  only  damage  to  property  but 
destruction  of  property.  Injury  to  property  can  and  often 
does  result  from  the  demolition  of  buildings  to  prevent  the 
spread  of  conflagration,  from  the  abandonment  of  an  existing 
highway,  from  the  enforced  necessity  of  improving  property 
in  particular  ways  to  conform  to  police  regulations  and  re- 
quirements. So  full  are  the  books  of  these  instances  that  it 
is  superfluous  to  cite  authorities  upon  the  proposition.  And 
equally  well  settled  and  understood  is  the  law  that  in  the 
exercise  of  this  same  power  property  may  in  some,  and  in- 
deed in  many,  instances  be  utterly  destroyed.    The  destruc- 
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tion  of  buildings,  of  diseased  animals,  of  rotten  fruit,  of  in- 
fected trees,  are  cases  that  at  once  come  to  mind  as  applicable 
to  both  personalty  and  realty.  Always  the  question  in  each 
case  is  whether  the  particular  act  complained  of  is  without 
the  legitimate  purview  and  scope  of  the  police  power.  If  it 
be,  then  the  complainant  is  entitled  to  injunctive  relief  or  to 
compensation.  If  it  be  not,  then  it  matters  not  what  may  be 
his  loss,  it  is  damnum  absque  injuria* 

Our  present  question  then  is:  Is  the  state  of  California 
liable  in  damages  in  exercising  the  police  power  in  the  control 
of  a  non-navigable  water  drain  or  watercourse  of  the  Sacra-  ^ 
mento  River  when  in  so  regulating  this  flow  it  causes  the 
water  to  back  against  lands  which  otherwise  would  not  have 
been  affected  thereby,  with  the  result  that  those  lands  are 
temporarily  flooded  in  whole  or  in  part?  Temporarily 
flooded,  we  repeat,  because  this  case  presents  none  of  the  fea- 
tures of  Pumpelly  v.  Green  Bay  Co,,  13  Wall.  166,  [20  L.  Ed. 
557],  where  a  public  improvement — a  dam — in  navigable 
water,  made  under  local  statutory  authority,  permanently 
flooded  the  plaintiff's  land  and  **  destroyed  its  use  for  every 
purpose,"  and  where  the  supreme  court,  declaring  the  case 
to  be  an  extreme  one,  held  that  this  was  a  taking  within  the 
meaning  of  the  constitution,  for  which  the  owner  was  en- 
titled to  compensation.  In  the  case  at  bar  it  is  to  be  observed 
that  the  flooding,  occasioned  only  by  reason  of  the  diminu- 
tion of  the  area  of  the  Sutter  Basin,  will  in  the  first  place 
be  but  temporary  and  will  end  when  the  reclamation  works  in 
the  Sutter  Basin  are  completed,  and,  in  the  second  place,  may 
be  protected  against  by  the  levee  district,  in  which  most  of 
plaintiff's  lands  are  situated,  and  by  the  other  property 
owners  by  a  back  levee,  or  by  the  construction  of  the  eastern 
levee  of  the  Sutter  Basin  by-pass,  for  their  proportionate  ex- 
pense in  building  which  their  lands  would  be  liable  under 
assessment  by  the  Sacramento  &  San  Joaquin  Drainage  Dis- 
trict; while,  upon  the  other  hand,  the  builders  would  be  en- 
titled to  compensation  from  that  district  for  any  excess 
expenditure  over  their  due  proportion  which  they  might  incur 
in  the  construction  of  the  work. 

But  that  work  of  the  character  here  enjoined  is  work  done 
under  a  legitimate  exercise  of  the  police  power,  and  that  the 
damages  which  will  result  from  it,  such  as  are  here  contended 
for,  are  damages  for  which  the  owner  of  the  land  is  not  en- 
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titled  to  compensation,  is,  without  the  slightest  conflict  in 
them,  established  by  all  authorities,  federal  and  state,  at  least 
where  the  constitutional  provision  forbids  merely  a  taking. 
Our  own  cases,  such  as  Oreen  v.  Sunft,  47  Cal.  536,  and  the 
cases  of  the  supreme  court  of  the  United  States,  such  as  the 
Jackson  case  and  the  Cubbins  case,  supra,  are  the  only  refer- 
ences which  need  be  made  to  support  this  incontestable 
declaration. 

Such  being  the  case,  the  final  query  upon  this  subject  mat- 
ter is  this:  Has  the  amended  provision  in  our  constitution, 
providing  that  private  property  may  neither  be  taken  nor 
damaged  for  public  use  without  the  prepayment  of  compensa- 
tion, limited  and  abridged  the  exercise  of  the  police  power 
of  the  state  in  its  efforts  directed  to  the  abatement  of  this 
great  public  nuisance?  Has  it  limited  and  abridged  the 
exercise  of  the  police  power,  which,  by  an  adopted  definition, 
this  court  has  declared  to  be  in  its  final  analysis  ''the  power 
to  govern?"  (Western  IndemwUy  Co.  v.  PUlshury,  170  Cal. 
686,  694,  [151  Pac.  398,  10  N.  C.  C.  A,  1].)  Much  has  been 
said  by  the  courts  about  the  broad,  the  obvious  distinction 
between  the  police  power  and  the  power  of  eminent  domain. 
We  will  not  unnecessarily  enmesh  ourselves  in  the  intricacies 
of  exact  definition.  Indeed,  we  think  that,  so  far  as  these 
powers  meet  and  overlap,  no  precise  definition  can  be  given. 
But  this  much  is  incontestably  true :  Where  the  police  power 
is  legitimately  exercised,  uncompensated  submission  is  ex- 
acted of  the  property  owner  if  his  property  be  cither  dam- 
aged, taken,  or  destroyed.  In  the  exercise  of  the  power  of 
eminent  domain,  compensated  obedience  for  the  taking  or 
damaging  of  his  property  is  the  owner's  constitutional  right. 

The  problems  do  not  arise  from  any  similarity  in  the  nature 
of  the  powers  themselves.  They  arise  in  each  case  from  the 
difficulty  of  determining  whether  or  not  the  asserted  exercise 
of  the  police  power  is  but  a  disguise  for  evading  the  private 
owner's  rights,  with  the  result  that  his  property  is  taken  or 
damaged  without  compensation  in  a  case  where  compensation 
is  called  for.  But  while  it  is  unquestionably  true  that  the 
addition  of  the  word  "damaged"  to  our  constitutional  law 
governing  the  exercise  of  the  right  of  eminent  domain  gives 
in  many  instances  a  right  to  compensation  which  did  not 
formerly  exist,  it  did  not,  touching  the  exercise  of  the  police 
power,  give  a  right  of  action  for  damages  which  theretofore 
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were  damnum  absque  injuria.  The  slightest  reflection,  we 
think,  must  establish  the  soundness  of  this  doctrine,  for  if  it 
be  not  so,  then  must  the  law  creating  our  railroad  commission, 
which  is  a  law  enacted  under  the  sanction  of  the  police  power 
(Pacific  Telephone  etc.  Co.  v.  EsJUem^n,  166  Cal.  640,  [Ann. 
Cas.  1915C,  822,  50  L.  R.  A.  (N.  S.)  652,  137  Pac.  1119]), 
forbid  that  commission  from  making  any  judgment  necessi- 
tating the  expenditure  of  money  by  these  corporations,  ex- 
cepting after  compensation  made  for  the  damage  worked  to 
property;  for  that  a  taking  or  damage  is  worked  is  univer- 
sally conceded,  and  the  sole  ground  upon  which  the  denial 
of  compensation  is  placed  is  that  the  judgment  of  the  com- 
mission is  but  a  legitimate  enforcement  of  the  police  power. 
The  same  is  true  of  the  Employers'  Liability  and  the  Work- 
men's Compensation  Act.  In  every  instance  of  an  award 
where  the  employer  is  not  in  fault  there  is  a  manifest  taking 
of  property  from  the  employer  without  compensation,  and 
support  for  such  decrees  is  rested  solely  upon  the  police 
power.  (Or eat  Western  Power  Co.  v.  Pillsbury,  170  Cal. 
180,  [149  Pac.  35,  9  N.  C.  C.  A.  466] ;  Western  Metal  Supply 
Co.  V.  Paisbury,  172  Cal.  407,  [156  Pac.  491].)  It  cannot  be 
said  that  the  operation  of  these  later  laws  are  legitimate  ex- 
ercises of  the  police  power  and  at  the  same  time  be  said  that 
the  exercise  of  a  law  such  as  this,  even  though  it  work  conse- 
quential damage,  is  no  longer,  as  heretofore  it  has  always 
been,  such  a  legitimate  exercise. 

But  we  are  here  particularly  concerned  with  that  phase  of 
the  police  power  which  is  directed  to  the  abatement  of  a  nui- 
sance in  aid  of  navigation  and  in  the  reclamation  of  vast 
tracts  of  state  land.  Where  similar  questions  have  arisen  in 
states  containing  the  same  constitutional  provision  as  does  our 
own,  the  courts  have  found  no  hesitation  in  declaring  that 
the  principle  of  damnum  ahsqus  injuria  has  not  been  modi- 
fled  by  the  provision  added  to  the  constitutional  law  of  emi- 
nent domain  touching  the  damaging  of  private  property. 
The  general  rule,  so  far  as  the  federal  decisions  are  concerned, 
has  been  suflSciently  declared.  It  may  be  summed  up  in  the 
following  language  from  5  Encyclopedia  of  the  United  States 
Supreme  Court  Reports,  page  612 :  **  Private  interests  are  sub- 
servient to  the  right  of  the  state  in  the  exercise  of  the  police 
power  to  carry  out  a  system  of  drainage  designed  to  beneflt 
and  protect  the  public  health  from  the  injuries  arising  from 
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swamp  and  overflowed  lands,  and,  except  where  property  is 
taken  for  which  compensation  must  be  paid,  such  interests 
must  give  way  to  any  general  scheme  for  the  reclamation  or 
improvement  of  such  lands.  The  drainage  of  large  bodies 
of  swamp  and  overflowed  lands,  even  though  done  for  the 
purpose  of  reclaiming  them  for  agricultural  purposes,  and 
not  for  the  purpose  of  promoting  the  public  health,  is  a  pub- 
lic purpose  and  a  proper  exercise  of  the  police  power  of  the 
state,  and  damages  resulting  to  property  through  the  carry- 
ing out  of  such  a  scheme  are  damnum  dbsqvs  injuria  and  do 
not  constitute  a  taking  of  property  under  the  fourteenth 
amendment."  We  may  briefly  consider  some  of  the  cases 
arising  under  constitutions  identical  with  our  own.  The  con- 
stitution of  Illinois  contains  the  same  provision  found  in  ours. 
In  Chicago  etc.  By,  Co.  v.  People,  212  111.  103,  [72  N.  E.  219], 
drainage  commissioners  appointed  pursuant  to  the  law  sought 
by  mandate  to  compel  the  railway  company  to  construct,  en- 
large, and  deepen  and  widen  a  waterway  over  and  across  its 
own  right  of  way,  and  to  construct  a  new  railroad  bridge  over 
this  deepened  waterway.  The  railroad  company  contested 
upon  the  ground  that  the  demand  was  not  within  the  legiti- 
mate exercise  of  the  police  power,  but,  to  the  contrary,  that 
its  enforcement  would  be  a  taking  and  damaging  of  the  rail- 
road property  in  the  necessary  expenditure  of  money  to  be 
made,  without  compensation.  The  supreme  court  of  Illinois 
declared:  '' Uncompensated  obedience  to  a  regulation  enacted 
for  the  public  safety  under  the  police  power  of  the  state  is 
not  a  taking  or  damaging  without  just  compensation  of  pri- 
vate property,  or  of  private  property  affected  with  a  public 
interest,"  and  mandate  issued  accordingly.  In  the  same  case 
(200  U.  S.  561,  [4  Ann.  Cas.  1175,  50  L.  Ed.  596,  26  Sup.  Ct. 
Rep.  341  ] )  the  supreme  court  of  the  United  States  declared, 
upholding  the  judgment  of  the  supreme  court  of  the  state: 
*'We  hold  that  the  police  power  of  a  state  embraces  regula- 
tions designed  to  promote  public  convenience  or  the  general 
prosperity,  as  well  as  regulations  designed  to  promote  the 
public  health,  the  public  morals  or  the  public  safety.  .  •  . 
Compensation  has  never  been  a  condition  of  its  exercise,  even 
when  attendant  with  inconvenience  or  peculiar  loss,  as  each 
member  of  a  community  is  presumed  to  be  benefited  by  that 
which  promotes  the  general  welfare.  .  .  .  But  the  clause  pro- 
hibiting the  taking  of  private  property  without  compensation 
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18  not  intended  as  a  limitation  of  the  exercise  of  those  police 
powers  which  are  necessary  to  the  tranquillity  of  every  well- 
ordered  community,  nor  of  that  general  power  over  private 
property  which  is  necessary  for  the  orderly  existence  of  all 
governments."  In  Pennsylvania  B,  Co.  v.  Marchant,  119 
Pa.  St.  541,  [4  Am.  St.  Rep.  659, 13  Atl.  690],  the  constitution 
provided  that  in  the  taking  of  private  property  for  public 
use  there  should  be  made  **just  compensation  for  property 
taken,  injured,  or  destroyed  by  the  destruction  or  enlarge- 
ment of  their  works,  highways,  or  improvements,  which  com- 
pensation shall  be  paid  or  secured  before  such  taking,  in- 
jury, or  destruction."  It  was  held  there  that  the  meaning 
of  the  constitution  was  **to  give  a  remedy  merely  for  legal 
wrongs  and  not  for  such  injuries  as  were  damnum  absque 
injuria,"  This  case,  carried  to  the  supreme  court  of  the 
United  States,  was  affirmed  in  Marchani  v.  Pennsylvania 
R.  Co.,  153  U.  S.  380,  [38  L.  Ed.  751,  14  Sup.  Ct.  Rep. 
894].  The  Georgia  constitution,  containing  the  same  pro- 
vision, was  construed  in  Peel  v.  City  of  Atlanta,  85  Ga.  138, 
[8  L.  R.  A.  787,  11  S.  E.  582].  The  city  owning  a  lot  of 
land,  opened  a  public  street  upon  it.  The  plaintiff  com- 
plained that  her  land  was  damaged  because  the  result  was  to 
bound  it  on  three  sides  by  three  public  streets.  There  were 
other  special  elements  of  damage  alleged.  After  a  review  of 
the  law  it  was  held  that  the  asserted  damage,  though  actual, 
was  damnum  absque  injuria.  To  the  same  effect  is  Austin  v. 
Augusta  T.  Ry.  Co.,  108  Ga.  671,  [47  L.  R.  A.  755,  34  S.  E. 
852].  Chicago  &  Alton  R.  Co.  v.  Tranbarger,  238  U.  S.  67, 
[59  L.  Ed.  1204,  35  Sup.  Ct.  Rep.  678],  presented  this  same 
question  under  a  different  state  of  facts.  The  case  arose  un- 
der a  Missouri  statute.  In  that  state  the  rule  of  decision  per- 
mits a  proprietor  to  levee  or  make  an  embankment  against 
surface  waters.  The  railroad  company  had  done  this  thing, 
with  the  result  that  the  surface  waters  thus  checked  and  im- 
pounded interfered  with  the  use  of  Tranbarger 's  land.  The 
state  of  Missouri  passed  a  statute  making  it  compulsory  upon 
railroad  companies  to  build  suitable  ditches,  drains,  and  cul- 
verts through  their  embankments,  and  providing  penalties 
for  a  failure  to  construct  them.  Tranbarger  sued  the  rail- 
road company  to  enforce  such  a  penalty  based  upon  the  in- 
jury which  his  land  had  sustained.  It  was  argued  by  the 
railroad  company  that  at  the  time  and  after  the  construction 
of  their  embankment  it  was  within  their  legal  right  to  main- 
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tain  it  as  it  was  maintained,  without  regard  to  the  fact  that 
ft  arrested  the  flow  of  surface  water;  that  to  force  them  to 
make  cuts  and  culverts  through  their  embankments  without 
compensation  was  a  taking  and  damaging  of  their  property 
in  violation  of  the  constitution.  So  far  as  the  taking  or  dam- 
aging was  concerned,  it  was  clear  and  undeniable.  It  is  de- 
clared by  the  supreme  court  of  the  United  States  to  be  a  satis- 
factory answer  to  all  these  objections  that  ''the  act  under 
consideration  is  a  legitimate  exercise  of  the  police  power,  and 
not  in  any  proper  sense  a  taking  of  the  property  of  the  plain- 
tiff in  error."  In  the  state  of  Washington,  where  the  consti- 
tutional provision  is  the  same  as  ours,  it  was  held  that  the 
operation  of  a  railroad  gave  no  right  of  action  to  the  owner 
of  near-by  property,  though  his  property  was  injury  thereby, 
such  consequential  injuries  being  damn/um  absque  injuria. 
This  was  in  answer  to  the  contention  rested  upon  the  emi- 
nent domain  provision.  The  authorities  are  reviewed  and 
the  conclusion  is  expressed  that  ''we  are  of  the  opinion  that 
this  eminent  domain  constitutional  provision  does  not  change 
or  lessen  the  force  of  the  doctrine  of  damnum  absque  in- 
juria/' {Taylor  v.  Chicago,  M,  &  St  P.  By.  Co.,  85  Wash.  592, 
L.  R.  A.  1915E,  634,  [148  Pac.  887].)  In  our  own  state  the 
recent  case  of  Ex  parte  Hadacheck,  165  Cal.  416,  [L.  R.  A. 
1916B,  1248,  132  Pac.  584],  held  that  restricting  and  forbid- 
ding the  carrying  on  of  a  lawful  operation  within  a  prescribed 
territory  was  valid  as  an  exercise  of  the  police  power  whose 
exercise  "is  not  limited  by  the  fact  that  the  value  of  invest- 
ments made  in  the  business  prior  to  any  legislative  action  will 
be  greatly  diminished,"  and  this  conclusion  could  have  been 
reached  only  after  the  determination  that  this  real  damage 
was  damnum  absque  injuria.  Under  writ  of  error  the  su- 
preme court  of  the  United  States  sustained  this  view,  declar- 
ing {Hadacheck  v.  Sebastian,  239  U.  S.  410,  [Ann.  Cas. 
1917B,  927,  60  L.  Ed.  348,  36  Sup.  Ct.  Rep.  145]):  "It 
is  to  be  remembered  that  we  are  dealing  with  one  of  the 
most  essential  powers  of  government,  one  that  is  the  least 
limitable.  It  may,  indeed,  seem  harsh  in  its  exercise,  usually 
is  on  some  individual,  but  the  imperative  necessity  for  its 
existence  precludes  any  limitation  upon  it  when  not  exerted 
arbitrarily.  A  vested  interest  cannot  be  asserted  against  it 
because  of  conditions  once  obtaining.  {Chicago  &  'Alton  R. 
V.  Tranbarger,  238  U.  S.  67,  68,  [59  L.  Ed.  1204,  36  Sup. 
Ct.  Rep.  678].)     To  so  hold  would  preclude  development 
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and  fix  a  city  forever  in  its  primitive  conditions.  There  must 
be  progress,  and  if  in  its  march  private  interests  are  in 
the  way,  they  must  yield  to  the  good  of  the  community." 
Closely  paralleling  the  present  case  in  certain  of  its  essential 
features  is  the  Arkansas  case  of  McCoy  v.  Plum  Bayou  etc. 
Dist,  95  Ark.  345,  [29  L.  R.  A.  (N.  S.)  396,  129  S.  W.  1099]. 
The  case  involved  the  reclamation  of  a  flood  basin  of  the  Ar- 
kansas River.  The  reclamation  levee  was  built  across  certain 
sloughs  through  which  flood  waters  from  the  river  found  their 
way  after  escaping  from  its  banks,  and  through  which  the 
waters  returned  to  the  river  as  it  receded.  The  action  was 
brought,  after  construction  of  the  levee,  to  recover  for  the 
damages  arising  from  the  fact  that  the  flood  plane  outside 
of  the  levee  district  was  raised  by  the  building  of  the  levee, 
and  it  was  established  that  the  water  rose  higher  afterward 
than  it  ever  did  before.  The  supreme  court  of  Arkansas  gave 
deep  consideration  to  the  question,  with  reference  to  numer- 
ous authorities  including  our  own  case  of  Lamb  v.  Reclam^i- 
tion  Dist,  73  Cal.  125,  [2  Am.  St.  Rep.  775,  14  Pac.  625]. 
After  this  review  the  court  concluded  that  "the  defendant 
could  rightfully  construct  the  levee  in  the  manner  described 
without  liability  to  the  plaintiff  for  damages.  It  is  insisted, 
however,  that  a  distinction  should  be  made  because  of  the  pro- 
vision of  our  constitution  that  'private  property  shall  not  be 
taken,  appropriated  or  damaged  for  public  use  without  just 
compensation  therefor'  (Const.  1874,  art.  II,  sec.  22).  In 
reaching  the  conclusion  above  announced  we  are  not  unmind- 
ful of  the  constitutional  provision,  but  where  no  right  has 
been  violated  there  is  no  injury  for  which  the  liability  affords 
compensation  and  it  is  a  case  of  an  injury  without  damages." 
The  supreme  court  of  Mississippi,  under  a  constitutional  pro- 
vision like  ours,  where  the  acts  complained  of  were  the  acts 
of  its  levee  commissioners  in  controlling  the  waters  of  the 
river  whose  name  the  state  bears,  has  held  that  the  land  owner 
is  not  entitled  to  compensation  because  the  construction  of  the 
levee  renders  the  land  between  it  and  the  river  worthless  for 
agriculture  and  necessitates  the  removal  of  houses  on  to  the 
protected  side  of  the  levees.  {Richardson  v.  Levee  Commrs., 
68  Miss.  539,  [9  South.  351].) 

Nothing  in  any  of  our  decisions  in  the  slightest  militates 
against  this  conclusion.  Reardon  v.  San  Francisco,  66  Cal. 
492,  [56  Am.  Rep.  109,  6  Pac.  317],  contains  a  discussion  of 
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the  meaning  of  the  word  ** damage"  as  newly  placed  in  the 
constitution.  The  holding  was  that  it  applied  to  special  con- 
sequential damages  which  the  owner  of  adjoining  property 
received  over  and  above  the  common  injury  to  other  abutters 
on  the  street  or  the  general  public,  by  reason  of  a  street  im- 
provement. It  based  its  conclusion  largely  upon  the  views  of 
the  supreme  court  of  Georgia,  reference  to  which  has  herein- 
before been  made.  No  diflSculty  arises  over  this  case,  which 
by  its  very  language  is  limited  to  special  damage  occasioned 
to  particular  property  which  is  not  a  common  damage  to  all 
abutting  property.  Upon  the  other  hand,  in  De  Baker  v. 
Southern  California  Ry.  Co,,  106  Cal.  257,  [48  Am.  St.  Bep. 
2S7,  39  Pac.  610],  this  court  in  Bank,  referring  to  the  con- 
tention that  because  of  the  modification  of  our  constitution, 
the  doctrine  of  Oreen  v.  Swift,  47  Cal.  536,  and  Qreen  v. 
State,  73  Cal.  29,  [11  Pac.  602,  14  Pac.  610],  and  Lanib  v. 
Reclamation  District,  73  Cal.  125,  [2  Am.  St.  Rep.  775,  14 
Pac.  625],  were  no  longer  the  law,  passed  it  by  with  the 
statement  merely  that  *'it  is  possible  this  may  be  true." 
But  here  and  now,  therefore,  for  the  first  time  is  the  question 
presented,  and  for  the  reasons  above  given,  we  hold  that  the 
doctrine  of  damnv/m  absqiLe  injuria  is  applicable  to  the  pros- 
pective temporary  consequential  damage  which  it  may  be 
found  will  be  inflicted  upon  the  plaintifiPs'  lands  by  the  future 
raising  of  a  flood  plane,  which  floods  are  of  temporary  dura- 
tion and  character,  which  raising  the  plaintiffs  may  protect 
themselves  against,  and  which  floods,  in  the  progress  of  the 
work,  will  be  taken  care  of  so  that  future  injury  will  be 
avoided,  all  this  under  the  state's  plan  of  vast  magnitude  and 
importance  to  abate,  on  behalf  of  the  whole  state,  as  well  as 
for  the  benefit  of  private  land  owners,  including  these  plain- 
tiffs, flood  conditions,  which,  if  unchecked,  would  inevitably 
lead  to  the  destruction  of  the  navigability  of  the  river  and  to 
the  greater  impairment  and  damage  of  all  the  adjacent  land. 
Further  than  this  it  is  not  necessary  here  to  go. 

The  second  branch  of  this  case  which  is  proper  for  review 
goes  to  the  right  of  the  defendant,  as  an  organized  irrigation 
district,  to  do  this  work  for  its  own  protection,  without  regard 
to  its  public  character  as  part  of  the  proposed  work  of  the 
nation  and  the  state.  This  necessitates  a  consideration  of  the 
attack  made  by  appellant  upon  two  of  the  vital  findings  of 
the  court;  the  first  being  the  finding  that  Sutter  Basin  is  a 
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natural  watercourse  within  the  meaning  and  definition  of 
the  law,  and  that  the  defendant  is  illegally  obstructing  it; 
the  second  being  that  these  obstructions  result  in  an  illegal 
forcing  back  on  the  lands  of  plaintiffs  of  surface  waters 
which  they  are  entitled  to  have  flow  on  without  impediment. 
Touching  the  first  finding,  the  topographical  and  hydro- 
graphical  conditions  have  been  pointed  out  with  sufficient 
exactness.  All  of  the  waters  which  Sutter  Basin  contains  are 
emptied  into  the  river  when  flood  conditions  have  ceased,  so 
that  one  may  drive  along  and  across  the  whole  basin.  A 
depth  of  water  of  one  foot  along  the  line  of  greatest  depression 
means  an  expanse  of  water  a  mile  on  either  side,  and  every 
addition  to  the  depth  of  the  water  proportionately  extends  its 
area.  In  times  of  high  water  it  is  but  a  geographical  con- 
tinuation of  the  upper  Butte  Basin,  the  waters  of  which  from 
Moulton  break,  from  Butte  Creek,  and  from  minor  sloughs 
and  drainage  ditches  move  down,  covering  a  correspondingly 
vast  area.  Butte  Slough,  as  has  been  pointed  out,  has  a  de- 
fined channel  only  as  it  cuts  through  the  high  lands  consti- 
tuting the  east  bank  of  the  Sacramento  River.  Sacramento 
Slough  at  the  lower  end  has  a  defined  channel  of  identically 
the  same  character.  The  waters  of  Tisdale  weir  pour  into 
this  basin  as  into  a  lake.  The  waters  of  Feather  River  for 
seven  or  eight  miles  above  its  junction  with  the  Sacramento 
likewise  pour  into  this  basin.  Not  inaptly  the  trial  court 
in  its  opinion  described  it  under  these  conditions  as  an  'inland 
sea,"  and  yet  in  its  findings  declared  it  to  be  a  watercourse 
of  the  Sacramento  River.  In  support  of  this  finding  respond- 
ents' principal  reliance  is  placed  upon  the  case  of  Miller  dk 
Lux  V.  Madera  Canal  etc.  Co,,  155  Cal.  59,  [22  L.  R.  A.  (N.  S.) 
391,  99  Pac.  502].  All  that  was  decided  in  that  case  touch- 
ing this  matter  was  that  when  there  are  natural  and  accus- 
tomed limits  to  the  channel  of  a  river,  though  the  channel 
for  the  dry  season  may  be  more  limited  and  that  for  the  wet 
season  more  extended,  and  when  usually  recurring  floods  flow 
in  one  continuous  stream  in  the  accustomed  enlarged  channel 
and  are  naturally  confined  thereto,  such  regularly  recurring 
flood  waters  are  deemed  to  be  a  part  of  the  ordinary  flow  of 
the  stream.  It  would  seem  superfluous  to  elaborate  upon 
the  distinctions  between  such  a  condition  as  this  and  that 
shown  here  to  exist.  There  are  sloughs,  principally  in  the 
lower  reaches  of  the  river,  which  are  properly  channels,  and 
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they  are  the  more  frequent  near  the  low-lying  lands  in  the 
delta  regions  at  and  about  the  confluence  of  the  Sacramento 
and  the  San  Joaquin.  There  are  Steamboat  Slough,  and 
Sixteen  Mile  Slough,  and  Three  Mile  Slough,  and  Monte- 
zuma Slough,  and  many  others  which  are  distinctively  water- 
ways. Such  a  slough  is  spoken  of  in  Island  Reclamation  Dist. 
V.  Floribel  Alfalfa  Syndicate,  167  Cal.  467,  [140  Pac.  4]. 
But,  on  the  other  hand,  Butte  Slough  in  this  case  is  precisely 
of  the  character  of  Wilkins  Slough,  discussed  in  Lamb  v. 
Reclamation  Dist,,  73  Cal.  125,  [2  Am.  St.  Rep.  775,  14 
Pac.  625],  the  closing  of  which  slough  was  there  complained 
of.  Touching  Wilkins  Slough  it  was  there  said:  **It  is  not  a 
channel  or  fork  continuously  carrying  a  large  part  or  any 
part  of  the  waters  of  the  Sacramento  River.  It  carries  no 
water  at  all  except  in  times  of  flood,''  and  it  was  declared 
not  to  be  a  watercourse.  Whether  or  not  a  watercourse 
exists  is  **to  be  determined  as  matter  of  law  from  the  evi- 
dence in  the  case."  {Sanguinnetti  v.  Pock,  136  Cal.  466,  [89 
Am.  St.  Rep.  169,  69  Pac.  98].)  Under  all. of  the  accepted 
definitions  of  a  watercourse,  our  own  as  well  as  those  from 
other  states,  Sutter  Basin  is  not  a  watercourse  but  a  catch- 
ment area,  principally  for  the  reception  of  the  flood  waters 
of  the  Sacramento  River.  **The  whole  space  between  the 
foothills  and  a  river  is  not  to  be  called  the  channel  because 
it  sometimes  overflows."  {Kansas  City  Ry.  Co.  v.  Smith, 
72  Miss.  677,  [48  Am.  St.  Rep.  579,  27  L.  R.  A.  762,  17  South. 
78]  ;  Oibbs  V.  Williams,  25  Kan.  214,  [37  Am.  Rep.  241] ; 
Sanguinnetti  v.  Pock,  136  Cal.  466,  [89  Am.  St.  Rep.  169, 
69  Pac.  98]  ;  Lamb  v.  Reclamation  District,  73  Cal.  125,  [2 
Am.  St.  Rep.  775,  14  Pac.  625]  ;  Los  Angeles  Cem.  Assn,  v. 
City  of  Los  Angeles,  103  Cal.  461,  [37  Pac.  375].)  More- 
over, the  reports  of  the  California  Debris  Commission  and 
of  state  engineers  have  been  adopted  by  state  statutes.  This 
court  takes  judicial  notice  of  them.  (Jackson  v.  United 
States,  230  U.  S.  1,  [57  L.  Ed.  1363,  33  Sup.  Ct.  Rep.  1011].) 
In  addition  to  this,  the  history  of  the  state,  its  topographical 
and  its  general  conditions,  including  notorious  facts  concern- 
ing its  rivers,  are  all  matters  of  judicial  cognizance.  (People 
V.  Truckee  Lumber  Co.,  116  Cal.  401,  [58  Am.  St.  Rep.  183, 
39  L.  R.  A.  581,  48  Pac.  374]  ;  Olive  v.  State  of  Alabama,  86 
Ala.  88,  [5  South.  653,  4  L.  R.  A.  39,  and  note] ;  Cham- 
berlayne  on  Evidence,  sec.  74.)     This  evidence,  within  our 
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judicial  knowledge,  absolutely  negatives  the  concept  of  a 
watercourse.  The  same  contention  was  presented  to  the 
supreme  court  in  the  case  of  the  Mississippi  River,  whose  flood 
conditions  have  been  recognized  and  declared  to  be  similar 
to  those  of  the  Sacramento  {Lamb  v.  Reclamation  District, 
supra),  and  the  supreme  court  of  the  United  States  declared 
the  contention  untenable  upon  its  own  judicial  knowledge. 
{Cuhbins  v.  Mississippi  River  Commissio7i,  241  U.  S.  351,  [60 
L.  Ed.  1041,  36  Sup.  Ct.  Rep.  671].)  Respondents'  last 
argument  in  support  of  this  finding,  that  by  an  inspection 
of  the  premises  which  the  court  made  it  received  evidence 
which  is  not  embodied  in  the  transcript  on  appeal,  and  which 
must  be  considered  as  sufScient  to  support  the  finding,  upon 
the  authority  of  Hatton  v.  Oregg,  4  Cal.  App.  537,  [88  Pac. 
592],  is  completely  disposed  of,  without  the  necessity  for 
considering  any  other  matters,  by  the  judge's  own  statement, 
as  follows:  **So  far  as  receiving  any  evidence,  I  cannot  say 
that  I  did.  I  simply  received  a  brief  impression  of  the  coun- 
try." Such  a  view,  taken  for  the  purpose  of  gaining  a  better 
understanding  of  the  evidence  given  will  not,  of  course,  be 
held  to  be  the  taking  of  independent  evidence  from  which 
such  a  finding  as  this  may  draw  support. 

Independently  of  the  findings  establishing  a  natural  water- 
course, the  court  further  declared  that  defendants'  levee  work 
impeded  the  natural  flow  of  surface  waters  and  would  force 
them  back  on  plaintiffs'  lands.  Herein  it  stated  that  there 
are.  "numerous  creeks  and  watercourses  .  .  .  which  gather 
up,  and  from  time  immemorial  have  gathered  up,  the  surface 
waters  which  flow  upon  the  above-described  lands  of  plain- 
tiffs and  other  lands  in  the  vicinity  thereof  in  said  county  of 
Sutter,  .  .  .  and  which  creeks  and  watercourses  carry  and 
deposit  such  waters  naturally  into  said  Sutter  Basin,  .  .  . 
and  at  times  of  heavy  rainfall  in  every  year  carry  not  less 
than  two  thousand  four  hundred  second- feet  of  water";  fur- 
ther, that  the  by-pass  or  channel  east  of  the  levee  of  defend- 
ant will  not  be  **  sufficient  to  carry  off  or  discharge  all  or 
any  material  portion  of  the  surface  waters  that  would  other- 
wise flow  to  and  upon  the  lands  within  said  district."  This 
is  explained  by  an  elaboration  of  the  finding,  which  declares 
that  the  completion  of  defendants'  levee  work  will  result  in 
a  diversion  of  the  waters  of  Sutter  Basin,  "and  the  diverted 
waters  will  at  all  seasons  of  high  water  be  raised  to  such  an 
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extent  as  to  form  a  'Water  Cushion/  which  will  eflfectually 
impede  and  obstruct  the  natural  flow  and  prevent  the  natural 
discharge  of  all  waters  mentioned,  all  of  which  waters  are 
surface  waters,  and  will  cause  the  same  to  overflow  and  leave 
their  natural  courses  and  to  spread  out  over  and  inundate 
the  land  of  plaintiffs/'  And,  finally,  that  the  elevation  of 
the  flood  plane  will  not  be  caused  entirely  by  flood  waters; 
**on  the  contrary,  it  will  be  caused  by  the  obstruction  of  said 
Sutter  Basin,  which  is  a  natural  watercourse,  and  the  waters 
so  obstructed  will  be  the  combination  of  the  natural  flow  of 
Butte  Creek,  or  surface  waters  from  the  watershed  lying 
between  Feather  River  and  the  Sutter  Basin  and  of  flood 
waters." 

Surface  waters,  it  is  well  understood,  are  those  waters  from 
rainfall,  from  melting  snows,  from  springs,  which  seeping 
or  percolating,  or  vagrantly  wandering  over  the  surface  of 
the  earth,  finally,  in  obedience  to  natural  law,  gather  into 
well-defined  channels,  where  their  character  as  surface  waters 
at  once  ceases  and  the  waters  themselves  take  on  the  new 
character  of  the  body  of  a  defined  stream.  (Gould  on 
Waters,  2d  ed.,  sec.  265;  Famham  on  Water  and  Water 
Rights,  sec.  878 ;  Schaefer  v.  Marthaler,  34  Minn.  487,  [57  Am. 
R^p.  73,  26  N.  W.  727] ;  Rait  v.  Furrow,  74  Kan.  101,  [10 
Ann.  Cas.  1044,  6  L.  R.  A.  (N.  S.)  157,  85  Pac.  934].)  We 
will  not  pause  here  to  discuss  appellants'  contention  that  these 
findings  from  which  we  have  quoted  are  self-destructive,  in 
that  they  include  in  and  define  as  surface  waters  those  flow- 
ing in  what  the  court  declares  to  be  natural,  well-defined 
watercourses.  In  fact,  it  is  established,  and  it  is  beyond  ques- 
tion of  doubt,  that  some  of  these  are  natural  creeks  within 
well-defined  channels,  which  gather  up  the  rainfall  in  so  far 
as  their  capacities  permit.  In  times  of  heavy  rains  their 
channels  are  wholly  inadequate  for  this  purpose,  and  the 
waters  spread  out,  precisely  as  they  do  in  the  case  of  the 
larger  rivers.  In  some  instances  artificial  drains  have  been 
constructed  communicating  with  these  natural  channels,  in 
others  the  natural  channels  themselves  have  been  enlarged. 
But,  passing  on  to  the  main  question,  the  court  does  not  mean 
to  find  that  this  small  amount  of  two  thousand  four  hundred 
feet  of  water  in  comparison  to  the  enormous  flood  flow,  aggre- 
gating over  two  hundred  and  twenty  thousand  feet,  is  or 
could  be  so  obstructed  by  the  works  of  defendant  that  ade- 
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quate  drainage  has  not  been  left  for  the  passage  of  the  sur- 
face water  alone.  Its  finding  in  this  regard  is  explained  by 
the  language  which  we  have  already  quoted,  and  which  means 
that  the  curtailment  of  the  flood  basin  creates  out  of  these 
flood  waters  a  ** Water  Cushion"  which  will  arrest  the  flow 
of  the  surface  water  and  cause  it  to  back  up  and  overflow 
parts  of  plaintiffs'  lands.  But  the  defendant's  right  to  pro- 
tect and  levee  against  flood  waters  cannot  be  questioned.  Nor 
is  this  right  impaired  by  the  fact  that  these  surface  waters, 
as  they  usually  do,  form  some  part  of  the  whole  volume  of 
water.  A  land  owner  has  performed  his  full  duty  under 
such  circumstances  if  he  make  adequate  provision  for  the 
escape  of  the  surface  waters  alone.  In  this  aspect  the  present 
case  is  precisely  that  of  Sanguinneiti  v.  Pock,  136  Cal.  466, 
[89  Am.  St.  Rep.  179,  69  Pac.  98].  There  is  no  flnding  in 
this  case  that  the  channel  which  is  left  is  insufficient  to  take 
care  of  the  surface  waters  were  it  not  for  the  flood  waters, 
and  Sanguinnetti  v.  Pock  is  full  authority  for  the  statement 
that  if  such  an  adequate  channel  is  left,  defendant's  right 
to  construct  its  levee  against  flood  waters  is  not  impaired  by 
the  consequences  which  may  result  from  a  commingling  of 
the  flood  and  the  surface  waters. 

Sanguinnetti  v.  Pock  is  determinative  of  the  question,  but 
there  is  another  consideration  which  may  with  propriety  be 
adverted  to.  Ogburn  v.  Connor,  46  Cal.  346,  [13  Am.  Rep. 
213] ,  declared  for  the  civil-law  rule,  forbidding  a  lower  owner 
from  interfering  with  the  natural  drainage  of  surface  waters 
on  to  his  land  from  the  proprietor  whose  lands  were  higher. 
It  was  an  adoption  of  the  civil-law  rule  {Walker  v.  SoutJiem 
Pac.  R,  R.  Co.,  165  U.  S.  593,  [41  L.  Ed.  637,  17  Sup.  Ct 
Rep.  421] ;  Cass  v.  Dicks,  14  Wash.  75,  [53  Am.  St.  Rep.  859, 
44  Pac.  113]),  notwithstanding  the  fact  that  the  common- 
law  rules  are  made  the  rules  of  decision  in  this  state,  where 
applicable.  (Stats.  1850,  p.  219;  Pol.  Code,  sec.  4468.)  And 
this  is  made  quite  apparent  from  the  later  case  of  McDaniels 
V.  Cummings,  83  Cal.  515,  [8  L.  R.  A.  575,  23  Pac.  795].) 
But  in  the  last-mentioned  case  it  is  added  that  a  rule  of 
property  has  grown  out  of  the  earlier  decision  and,  on  the 
principle  of  stare  decisis,  that  decision  will  be  adhered  to. 
But  it  is  a  rule  which  this  court  would  have  the  power  to 
abrogate  by  the  adoption  of  the  common-law  rule  if  in  its 
judgment  this  were  the  wiser  policy  to  pursue.     {Jones  v. 
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Califorma  Bevel.  Co.,  173  Cal.  565,  [L.  R.  A.  1917C,  1021, 
160  Pac.  823].)  It  is,  of  course,  a  rule  which  the  legislature 
itself  could  change.  For  a  rule  of  property  is  not  a  vested 
right  in  property  which  may  not  be  taken  away  without  com- 
pensation. This  case,  then,  though  in  different  form,  presents 
the  features  of  the  Tranbarger  case  (238  U.  S.  68,  [59  L.  Ed, 
1204,  35  Sup.  Ct.  Rep.  678].)  The  Missouri  constitutional 
provision,  as  has  been  pointed  out,  is  the  same  as  ours.  The 
rule  as  to  surface  waters  was  the  common-law  rule  author- 
izing the  land  owner  to  protect  himself  against  them.  It 
was  as  much  a  rule  of  property  as  the  civil-law  rule  in  this 
state  is  a  rule  of  property.  By  statutory  enactment  the  state 
of  Missouri  modified  the  rule  as  to  the  railroad  company, 
and  compelled  it  under  penalties  and  at  great  personal  ex- 
pense to  make  provision  for  cuts,  drains,  and  culverts  to  allow 
the  escape  of  surface  water  from  the  land  of  Tranbarger 
upon  which,  before  that  law,  it  had,  so  far  as  the  conduct  of 
the  railroad  company  was  concerned,  legally  stood.  One  of 
the  contentions  of  the  railroad  company  before  the  supreme 
court  of  the  United  States  was  that  this  rule  of  property 
gave  it  a  vested  right,  of  which  it  was  not  only  divested  by 
the  statute  in  question,  but  in  the  divestiture  there  was  im- 
posed upon  it  great  expense  and  a  taking  of  property  with- 
out process  of  law.  The  supreme  court  of  the  United  States 
made  answer  as  follows:  **The  previous  immunity  from  re- 
sponsibility for  such  injury  was  nothing  more  than  a  general 
rule  of  law,  which  was  not  in  terms  or  by  necessary  intend- 
ment imported  into  the  contract.  For  just  aa  no  person  has 
a  vested  right  in  any  general  rule  of  law  or  policy  of  legis- 
lation entitling  him  to  insist  that  it  shall  remain  unchanged 
for  his  benefit  (itfwrm  v.  Illinois,  94  U.  S.  113,  134,  [24  L.  Bi 
77]  ;  Hurtado  v.  California,  110  U.  S.  516,  532,  [28  L.  Ed.  232, 
4  Sup.  Ct.  Rep.  Ill] ;  Butt  field  v.  Stranahan,  192  U.  S.  470, 
495,  [48  L.  Ed.  525,  24  Sup.  Ct.  Rep.  349] ;  Martin  v.  Pitts- 
burg etc.  Co.,  203  U.  S.  284,  294,  [8  Ann.  Cas.  87,  51  L.  Ed. 
184,  27  Sup.  Ct.  Rep.  100] ) ,  so  an  immunity  from  a  change 
of  the  general  rules  of  law  will  not  ordinarily  be  implied  as 
an  unexpressed  term  of  an  express  contract.  (See  Chross  v. 
United  States  Mortgage  Co.,  108  U.  S.  477,  488,  [27  L.  Ed. 
795,  2  Sup.  Ct.  Rep.  940] ;  Pennsylvania  R.  R.  Co.  v.  Miller, 
132  U.  S.  75,  83,  [33  L.  Ed.  267, 10  Sup.  Ct.  Rep.  34].) " 


Digitized  by 


Google 


March,  1917.]    Gray  v.  Reclamation  District  No.  1500.    653 

Certainly  with  this  authority  before  us,  an  argument  of 
no  little  weight  could  be  advanced  to  the  effect  that  the  state 
of  California,  in  making  it  the  duty  of  this  Reclamation  Dis- 
trict to  construct  these  levees  in  furtherance  of  its  own  work 
did,  as  did  the  state  of  Missouri;  that  is  to  say,  it  set  aside 
the  rule  of  law  as  to  surface  waters  so  far  as  that  rule  would 
operate  to  impede  the  great  purpose  which  it  had  in  view. 

But  we  need  not  pursue  this  suggestion  further,  nor  base 
our  decision  upon  it,  since  what  has  been  said  and  shown  be- 
sides and  beyond  this  argument  affords  complete  justification 
for  the  action  of  defendants.  And  herein  we  may  conclude 
with  the  language  of  the  supreme  court  in  Jackson  v.  United 
States,  230  U.  S.  1,  [57  L.  Ed.  1363,  33  Sup.  Ct.  Rep.  1011], 
where,  to  a  complainant  under  like  circumstances,  it  made 
answer,  that  even  though  his  land,  because  of  the  proposed 
work,  would  be  subject  to  occasional  overflow,  though  never 
overflowed  before,  "there  would  be  no  right  on  the  part  of 
an  individual  to  insist  that  primitive  conditions  be  suffered 
to  remain,  and  thus  all  progress  and  development  to  be  ren- 
dered impossible";  and  that  the  untenable  position  of  plain- 
tiffs is  "that  they  have  the  right  to  stereotype  the  conditions 
existing  at  the  time  they  built  their  levees  to  the  extent  of 
preventing  anyone  from  subsequently  exerting  his  right  to 
build  a  levee  to  protect  his  land." 

It  is  manifest  that  this  case,  so  far  as  evidentiary  matters 
are  concerned,  was  most  thoroughly  tried  in  the  court  below. 
This  court,  however,  is  unable  to  make  findings  of  fact.  If, 
on  the  going  down  of  the  remittitur  it  shall  appear  that  no 
further  material  evidence  is  to  be  presented,  tiie  trial  court 
will  make  its  findings  in  accordance  with  the  legal  views  here 
expressed  and  render  its  judgment  accordingly. 

The  judgment  is  reversed  and  the  cause  remanded. 

Shaw,  J.,  Lorigan,  J.,  Melvin,  J.,  Sloss,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred, 

Behearihg  denied. 
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[L.  A.  No.  3804.    Department  Two.— March  16,  1917.] 

H.  A.  LANDWEHR,  AppeUant,  v.  G.  G.  GILLETTE  et  aL, 

Respondents. 

Promissory  Note — Provision  fob  Reasonable  Attorney's  Pees— De- 
fault— Clerk  cannot  Enter  Judgment  for  Attorney's  Fees. — 
In  an  action  upon  a  promissory  note  containing  a  provision  for  the 
payment  of  such  reasonable  attorney's  fees  as  may  be  fixed  by  the 
court  in  the  event  of  suit  thereon,  the  clerk  has  no  ministerial 
authority,  under  section  585  of  the  Code  of  Civil  Procedure,  upon 
the  default  of  the  defendant  after  personal  service  of  aummons,  to 
enter  judgment  against  the  defendant  for  the  amount  alleged  in 
the  complaint  as  a  reasonable  attorney's  fee.  Such  an  action  la  not 
one  "upon  contract  for  the  recovery  of  money  or  damages  only," 
within  the  purview  of  subdivision  1  of  that  section,  in  which  the 
clerk  could  enter  up  a  judgment  as  prayed  for  in  the  complaint. 

[D. — Ministerial  Power  of  Clerk  to  Enter  Judgment  on  Default. — 
While  the  language  used  in  subdivision  1  of  that  section  is  quite 
broad  and  authorizes  the  clerk  after  default  to  enter  up  judgment 
in  all  actions  "arising  upon  contract  for  the  recovery  of  money  or 
damages  only,"  still  what  is  meant  by  that  language  is  that  the 
contract  to  warrant  the  exercise  of  such  authority  by  the  clerk  alone  in 
entering  judgment  must  by  its  terms  as  set  forth  in  the  complaint 
call  for  the  payment  of  some  fixed  and  definite  sum  in  money  or 
damages;  otherwise,  the  matter  ia  one  for  judicial  determination 
by  the  court. 

[D. — Admission  of  Allegation  as  to  Amount  of  Beasonabis  Attor- 
ney's Fees. — ^The  failure  of  the  defendant  to  answer  did  not  oper- 
ate as  an  admission  that  the  sum  alleged  in  the  complaint  waa  a 
reasonable  attorney's  fee,  but  only  admitted  that  something  waa 
due  as  attorney's  fee,  the  amount  of  which  was  to  be  determined 
by  the  judgment  of  the  court  itself. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  setting  aside  a  judgment.  Paul  J.  McCor- 
mick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Williams,  Goudge  &  Chandler,  for  Appellant 

Jones  &  Evans,  for  Respondents  Nathan  W.  Hale  and 
F.  Lower. 


Digitized  by 


Google 


March,  1917.]         Landwehb  v.  Qillbttb.  655 

B.  J.  Bradner,  for  Respondent  O.  O.  Gillette. 
S.  F.  Macfarland,  for  Respondent  W.  F.  Fundenberg. 

LORIGAN,  J. — This  is  an  appeal  from  an  order  of  the  su- 
perior court  of  Los  Angeles  County  setting  aside  a  judgment. 

The  action  in  which  the  judgment  was  entered  was  brought 
to  recover  upon  a  promissory  note  executed  by  defendant 
Fundenberg  and  indorsed  by  the  other  defendants.  As  set 
out  in  the  complaint  the  note  was  for  three  thousand  dollars 
principal,  with  six  per  cent  interest,  and  contained  a  pro- 
vision that  **in  case  suit  is  instituted  to  collect  this  note,  or 
any  portion  thereof,  I  promise  to  pay  such  additional  sum 
as  the  court  may  adjudge  reasonable  as  attorney's  fees  in 
said  suit,"  and  it  was  alleged  in  the  complaint  that  the  sum 
of  five  hundred  dollars  was  a  reasonable  attorney's  fee  to  be 
paid  to  the  plaintiff  on  the  bringing  of  said  suit.  The  prayer 
was  for  a  judgment  for  the  principal  and  interest  on  the  note, 
five  hundred  dollars  attorney's  fee,  and  costs  of  suit. 

Defendants  were  duly  served  with  summons  but  made  no 
appearance  in  the  action.  Thereafter  their  defaults  were 
entered  by  the  clerk  of  the  court  who,  on  the  same  day,  him- 
self entered  up  a  judgment  against  defendants  for  the  amount 
prayed  for  in  the  complaint,  including  therein  the  sum  of 
five  hundred  dollars  as  attorney's  fees.  Subsequently  certain 
of  the  defendants  moved  to  set  aside  said  judgment,  which 
motion  being  granted,  this  appeal  is  taken  therefrom  by 
plaintiff. 

The  sole  question  presented  on  this  appeal  is  as  to  the 
authority  of  the  clerk  of  the  court  on  default  to  enter  a  judg- 
ment in  the  action,  including  reasonable  attorney's  fees.  The 
authority  of  the  clerk  of  the  court  to  enter  up  a  judgment 
where  a  defendant  has  defaulted  after  personal  service  of 
summons  on  him  is  given  by  subdivision  1  of  section  585  of 
the  Code  of  Civil  Procedure,  and  quoting  from  such  portion 
as  is  material  here,  provides  that  ''in  an  action  arising  upon 
contract  for  the  recovery  of  money  or  damages  only,  .  .  .  and 
no  answer  has  been  filed  .  .  .  the  clerk,  upon  application  of 
the  plaintiff,  must  enter  the  default  of  the  defendant,  and 
immediately  thereafter  enter  judgment  for  the  amount  de- 
manded in  the  complaint,  including  the  costs.  ..."  Sub- 
division 2  of  said  section  provides  that  *'in  other  actions, 
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if  the  defendant  has  been  personally  served  and  no  answer 
has  been  filed  .  .  .  the  clerk  must  enter  the  default  of  the 
defendant;  and  thereafter  the  plaintiff  may  apply  to  the 
court  for  the  relief  demanded  in  the  complaint." 

These  embrace  the  only  provisions  respecting  an  entry  of 
judgment  upon  default  made  after  personal  service,  and  the 
question  is,  Was  the  action  upon  this  promissory  note,  as  far 
as  the  claim  respecting  reasonable  attorney's  fees  is  con- 
cerned, such  an  action  **upon  contract  for  the  recovery  of 
money  or  damages  only"  where  judgments  shall  be  entered 
by  the  clerk,  or  did  it  fall  within  ** those  actions"  where  the 
plaintiff  must  apply  to  the  court  for  the  relief  demanded  in 
the  complaint  1  It  is,  of  course,  well  settled  that  the  authority 
given  the  clerk  to  enter  judgment  after  default  is,  when  prop- 
erly exercised,  a  ministerial  one  solely.  His  power  must  be 
conferred  by  the  statute,  and  in  exercising  it  he  must  con- 
form strictly  to  the  provisions  of  the  section  or  any  judgment 
entered  by  him  will  be  void.  {Kelly  v.  Van  Austin,  17  Cal. 
564;  Wharton  Y.  Harlam.,  68  Cal.  422,  425,  [9  Pac.  727]; 
Grossman  v.  Vivienda  Water  Co,,  136  Cal.  571,  574,  [69  Pac. 
^20];  Farrar  v.  Steenbergh,  173  Cal.  94,  [159  Pac.  707].) 
Was  the  suit  in  which  the  judgment  therein  was  entered  an 
action  *'upon  contract  for  the  recovery  of  money  or  damages 
only?"  within  the  purview  of  subdivision  1  of  the  section 
in  which  the  clerk  could  enter  up  a  judgment  as  prayed  for 
in  the  complaint?    We  are  satisfied  that  it  was  not. 

While  the  note  provides  that  reasonable  attorney's  fees,  if 
incurred  by  the  bringing  of  an  action,  shall  be  fixed  by  the 
court,  we  do  not  attach  particular  importance  to  that  circum- 
stance. In  the  view  we  take  of  the  construction  to  be  put 
on  the  subdivision  of  the  code  referred  to,  that  particular 
reference  to  the  court  would  require  no  different  construction 
if  it  were  not  contained  in  the  note.  While  it  is  true  that  the 
language  used  in  subdivision  1  of  the  section  is  quite  broad 
and  authorizes  the  clerk  after  default  to  enter  up  judgment 
in  all  actions  **  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,"  still  what  is  meant  by  that  lan- 
guage is  that  the  contract  to  warrant  the  exercise  of  such 
authority  by  the  clerk  alone  in  entering  judgment  must  by 
its  terms  as  set  forth  in  the  complaint  call  for  the  payment 
of  some  fixed  and  definite  sum  in  money  or  damages.  In 
the  nature  of  things  this  provision  of  the  code  must  be  con- 
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Btrued  to  apply  to  contracts  which  provide  for  some  definite 
fixed  amount  of  damages  ascertainable  from  the  contract  sued 
on,  or  from  the  tenos  of  which  a  certain  computation  or  cal- 
culation may  be  made  by  the  clerk.  As  the  duty  of  the  clerk 
is  purely  ministerial,  his  power  could  only  be  exercised  and 
properly  apply  in  the  case  of  such  a  contract,  and  must  be 
limited  thereto.  If  the  contract  declared  on  is  indefinite  and 
uncertain  in  the  amount  of  damages  which  plaintifi?  is  entitled 
to  recover  on  it,  and  in  the  nature  of  things  must  be  ascer- 
tained and  fixed,  the  matter  then  is  necessarily  one  for  judi- 
cial determination  by  the  court  and  not  for  ministerial  action 
by  the  clerk.  Hence,  it  must  appear  from  the  contract  sued 
on,  fither  from  its  terms  as  set  forth  in  the  complaint  or  from 
the  allegations  in  the  latter  respecting  it,  that  a  definite  or 
liquidated  sum  of  money  is  to  be  paid  as  damages ;  an  amount 
which  is  definitely  fixed  by  the  contract  sued  on,  or  which 
from  the  allegations  of  the  complaint  may  be  ascertained  by 
mere  computation  or  mathematical  computation  of  the  clerk. 
When  this  is  the  situation  the  clerk  in  entering  judgment  acts 
simply  in  a  ministerial  capacity.  Nothing  more  is  required 
of  him  than  to  figure  up  from  exact  data  in  the  contract  or 
in  the  complaint  what  plaintiff  is  entitled  to,  and,  hence,  an 
entry  of  judgment  would  be  authorized  under  the  section. 
But  this  is  not  the  situation  presented  here.  The  contract — 
the  note — does  not  amount  to  a  liquidated  demand  for  a  cer- 
tain, definite,  fixed  sum  of  money  consisting  of  principal  and 
interest  which  would  leave  to  the  clerk  on  a  default  only  the 
duty  of  making  a  mere  calculation  of  interest  to  fix  the  exact 
amount  of  damages  for  which  judgment  should  be  entered. 
It  is  rendered  uncertain  or  indefinite  by  reason  of  the  provi- 
sion for  reasonable  attorney's  fees  to  be  allowed  on  the  con- 
tingency of  suit  to  collect  the  note  as  special  damages.  While 
the  complaint  alleges  that  five  hundred  dollars  is  a  reason- 
able attorney's  fee,  it  does  not  lie  with  plaintiff  to  determine 
what  shaU  constitute  a  reasonable  attorney's  fee,  nor  can  his 
counsel  bringing  the  action  fix  the  amount  thereof  for  pur- 
poses of  a  judgment  by  alleging  in  the  complaint  a  sum  which 
he  may  think  would  be  reasonable.  Its  reasonableness  could 
not  be  ascertained  by  computation  because  no  data  has  been 
furnished  in  the  note  or  complaint  for  doing  so.  It  must 
remain  uncertain  and  indefinite  until  resolved  into  a  certain 
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sum  by  someone  authorized  to  do  so.  Certainly,  it  is  not  a 
ministerial  duty  for  the  clerk,  but  is  one  pre-eminently  judi- 
cial to  be  performed  by  a  court.  It  is  argued  that  the  failure 
of  defendants  to  answer  was  an  admission  by  them  that  the 
sum  alleged  was  a  reasonable  attorney's  fee.  But  this  is  not 
the  legal  consequence  which  follows  from  such  default  as  far 
as  entering  a  judgment  by  the  clerk  is  involved.  The  default 
is  an  admission  of  some  things.  In  an  action  of  this  charac- 
ter, for  instance,  it  admits  that  by  the  terms  of  the  note  sued 
on  the  defendants  are  liable,  in  addition  to  principal  and 
interest,  for  the  payment  of  some  amount  as  a  reasonable  at- 
torney's  fee,  and  that  the  plaintiff  is  entitled  to  have  ^  re- 
covery therefor.  But  this  is  as  far  as  the  default  constitutes 
an  admission.  It  simply  admits  that  something  is  due  as 
a  reasonable  amount  for  attorney's  fees,  but  not  that  the 
amount  alleged  in  the  complaint  constitutes  it.  This,  under 
the  contract  and  under  the  law,  is  a  matter  peculiarly  for 
judicial  determination  which  a  defaulting  defendant  knows 
or  is  presumed  to  know,  and  while  he  admits  the  breach  of 
the  contract  by  his  default  and  his  liability  for  general  dam- 
ages, in  those  amounts  which  can  be  determined  by  exact 
computation  from  the  note  or  the  complaint  setting  forth  its 
terms,  yet  as  to  the  recovery  of  reasonable  attorney's  fees, 
which  are  special  damages  authorized  to  be  recovered  in  addi- 
tion to  the  general  damage,  his  default  only  admits  he  is  liable 
in  some  sum,  but  only  in  such  a  sum  as  may  be  determined 
after  his  default  by  the  judgment  of  the  court  itself.  In  23 
Cyc.  753,  speaking  on  this  subject  it  is  said:  '^If  the  action 
is  in  tort  or  upon  an  unliquidated  claim  or  demand,  default 
admits  plaintiff's  right  to  recover  but  not  the  amount  to 
which  he  is  entitled,  and  therefore  further  proceedings  will 
be  necessary  to  determine  the  amount  of  the  judgment.  But 
if  the  cause  of  action  is  such  that  plaintiff  is  entitled  to  recover 
a  fixed  sum,  or  nothing  at  all,  or  if  the  amount  of  the  dam- 
ages is  ascertainable  by  mere  calculation,  the  default  admits 
his  right  to  recover  the  sum  demanded  in  the  declaration  or 
complaint  and  the  judgment  may  be  entered  therefor." 

An  action  like  this,  in  so  far  as  it  involves  a  recovery  of 
reasonable  attorney's  fees  under  the  terms  of  a  note  provid- 
ing therefor  in  case  of  suit,  is  no  different  from  an  action 
brought  for  the  recovery  of  the  reasonable  value  of  goods, 
wares,  and  merchandise  sold  and  delivered  to  defendant  and 
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alleged  to  be  reasonably  worth  the  sum  charged ;  or  an  action 
for  services  rendered  to  defendant  which  are  alleged  to  be 
reasonably  worth  a  certain  sum.  It  is  settled,  in  those  cases, 
that  as  the  contract  sued  on  is  not  certain  or  definite  as  to 
the  amount  for  which  defendant  is  liable,  although  the  com- 
plaint alleges  a  fixed  sum  as  the  reasonable  value,  a  default 
does  not  admit  the  liability  to  the  extent  charged,  but  simply 
a  liability  to  some  extent,  and  the  amount  of  the  recovery  is 
to  be  determined  by  the  court  to  which  application  must  be 
made  therefor,  and  respecting  which  the  clerk  has  no  right 
to  make  entry  of  judgment.  {Burlington  &  M.  R.  B.  Co.  v. 
Marchand,  5  Iowa,  468,  471 ;  Burlington  &  M.  R.  R.  Co.  v. 
Shaw,  5  Iowa,  493;  Wyime  v.  Prairie,  86  N.  C.  73,  90;  also, 
Witt  v.  Long,  93  N.  C.  388,  391 ;  Wolf  v.  Hamherg,  8  S.  C.  82, 
84;  1  Black  on  Judgments,  2d  ed.,  sec.  89,  p.  117.) 

There  is  nothing  in  the  case  of  Alexander  v.  McDow,  108 
Cal.  25,  [41  Pac.  24] ,  cited  and  relied  on  by  both  sides,  which 
directly  aids  in  the  solution  of  this  question  either  way, 
although  inferentially  it  seems  to  support  the  claim  of  re- 
spondent. In  that  case  there  was  a  default  judgment,  but 
there  was  no  question  raised  in  the  case  of  the  right  of  the 
clerk  to  enter  up  the  amount  of  a  reasonable  attorn^ 's  fee. 
There  was  no  allegation  of  a  reasonable  fee  for  the  reason 
that  the  note  sued  on  there  provided  that  in  the  event  of  suit 
the  plaintiflP  should  recover  ten  per  cent  of  the  total  amount 
found  due  on  the  note  as  attorney's  fees.  There  was  no  ques- 
tion about  the  power  or  want  of  power  of  the  clerk  to  enter 
a  default  judgment  in  the  case  as  to  an  attorney's  fee.  As 
far  as  any  question  about  the  entry  of  judgment  for  attor- 
ney's  fees  in  that  case  was  concerned,  the  claim  was  that  the 
complaint  in  the  action  did  not  contain  a  sufficient  allegation 
to  support  its  allowance.  As  the  complaint  set  forth  the  note 
in  full  which  embraced  a  provision  for  an  attorney's  fee,  and 
alleged  the  amount  due  for  principal  and  interest,  it  was  held 
that  there  was  a  sufficient  allegation  on  which  to  base  an 
allowance  of  such  fee  as  a  simple  matter  of  computation ;  that 
the  provision  in  the  note  itself  as  to  attorney's  fees  and  the 
allegation  of  the  amount  due  for  principal  and  interest  in 
the  complaint  left  only  a  ministerial  duty  for  the  clerk  to 
perform,  namely,  to  figure  up  the  attorney's  fee  at  ten  per 
cent  on  the  principal  and  interest  due.  This  is  a  very  dif- 
ferent matter  from  the  clerk  entering  up  a  judgment  for  an 
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attorney's  fee  under  the  provision  of  a  note  stipulating  only 
for  the  payment  of  reasonable  fees. 
The  order  appealed  from  is  affirmed. 

Melvin,  J.^  and  Henshaw,  J.,  concurred. 


[Sac.  No.  2528.    Department  Two.— March  16,  1917.] 

In  the  Matter  of  the  Guardianship  of  the  Person  and  Estate 
of  JOSEPHINE  H.  CROCKER,  an  Incompetent  Per- 
son.  JOSEPHINE  B.  FREEMAN,  Petitioner  and  Ap- 
pellant;  W.  T.  PHIPPS,  Petitioner  and  Respondent. 

Guardian  of  Incompetent  Person — Stranger  in  Blood  mat  be  Pre- 
ferred—Discretion.— Under  section  1763  et  seq.  of  the  Code  of 
Cfiyil  Procedure,  the  court  has  discretionary  power,  in  appointing  a 
guardian  of  the  estate  of  an  incompetent  woman,  to  appoint  a 
non relative  of  the  incompetent  who  was  familiar  with  her  business 
affairs,  rather  than  a  cousin  who  was  the  nominee  of  all  her 
relatives. 

Id.  —  Evidenoe  —  Letter  of  Former  Guardian  Bequestino  Appoint- 
ment or  Successor — Immaterial  Error. — On  the  hearing  for  the 
appointment  of  such  guardian,  it  is  harmless  error  to  admit  in  evi- 
dence a  writing  made  by  the  deceased  husband  of  the  incompetent, 
at  a  time  when  he  was  her  guardian,  in  which  he  requested  the 
court,  upon  his  death,  to  appoint  such  nonrelative  as  the  guardian, 
where  previous  oral  testimony  as  to  the  husband's  preference  had 
been  given  without  objection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  appointing  a  guardian  of  the  estate  of  an  in- 
competent person.    Malcolm  C.  Gknn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  E.  Alexander,  John  O'Donnell,  and  Alexander  &  O'Don- 
nell,  for  Appellant. 

W.  T.  Phipps,  in  pro.  per.,  for  Respondent 

MELVIN,  J. — For  about  twelve  years  before  he  died  Cal- 
vin E.  Crocker  was  the  guardian  of  the  person  and  estate  of 
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his  wife,-  Josephine  H.  Crocker,  an  incompetent  person.  For 
several  years  prior  to  his  death,  which  occurred  in  January, 
1916,  Mr.  Crocker  had  been  an  invalid  and  during  that  time 
much,  if  not  all,  of  the  business  connected  with  the  estate  of 
his  wife  was  committed  to  the  management  of  Mr.  W.  T. 
Phipps,  an  attorney  at  law,  whose  offices  are  at  Sacramento. 
After  Mr.  Crocker's  death  Mr.  Phipps  petitioned  for  letters 
of  guardianship  of  the  person  and  estate  of  Josephine  H. 
Crocker,  and  a  similar  petition  was  filed  by  Josephine  B. 
Freeman,  a  cousin  of  the  incompetent,  who  is  the  nominee  of 
all  of  the  relatives  of  said  Josephine  H.  Crocker.  The  court 
heard  both  petitions  at  the  same  time  and  appointed  Mrs. 
Freeman  guardian  of  the  person  and  Mr.  Phipps  guardian 
of  the  estate  of  Mrs.  Crocker.  From  that  part  of  the  judg- 
ment appointing  Mr.  Phipps  an  appeal  is  taken  by  Mrs. 
Freeman. 

The  court  admitted  in  evidence  a  writing  made  by  Calvin 
B.  Crocker  dated  January  18,  1912,  by  which  he  requested 
the  proper  court,  upon  his  death,  to  appoint  W.  T.  Phipps 
guardian  of  Mrs.  Crocker.  The  admission  of  this  instrument 
is  specified  as  error.  It  must  be  conceded,  of  course,  that  a 
guardian  has  no  statutory  right  to  nominate  his  successor 
who  shall  take  his  place  upon  said  guardian's  death,  but  we 
do  not  see  that  appellant  was  harmed  by  the  admission  of 
this  instrument.  She  objected  to  the  receiving  of  it  in  evi- 
dence but  Mr.  Oatman,  who  identified  the  signature  and  told 
of  the  execution  of  the  writing,  testified  without  objection 
to  the  essential  fact  set  forth  therein,  namely,  that  Mr. 
Crocker  preferred  Mr.  Phipps  as  his  successor ;  and  he  added 
that. this  preference  existed  because  of  the  lawyer's  famili- 
arity with  the  affairs  of  the  incompetent's  estate  and  because 
Mr.  Crocker  did  not  want  her  relatives  to  have  any  control 
of  his  wife's  property.  After  this  testimony  had  been  given 
without  objection,  the  document  was  offered  in  evidence  and 
then  appellant's  counsel  objected  for  the  first  time.  If  the 
court  erred,  therefore,  in  admitting  the  writing,  no  serious 
injury  was  inflicted  upon  appellant. 

It  is  the  theory  of  appellant  that  the  court  abused,  its  dis- 
cretion in  appointing  a  stranger  and  in  refusing  to  ratify  the 
choice  of  all  of  the  incompetent  person's  kinsfolk.  Appel- 
lant's counsel  concede  that  no  statute  compels  a  court  thus 
to  select  a  guardian  from  the  relatives  of  the  ward,  but  her 
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counsel  say  that  ** analogies  of  the  law"  should  have  governed 
the  court's  action,  and  that  the  rules  prescribed  for  grant- 
ing letters  upon  estates  of  deceased  persons  should  have  been 
followed. 

To  this  objection  the  obvious  answer  is  that  even  if  we  re- 
gard Mr.  Phipps  as  a  ''stranger"  to  Mrs.  Crocker  in  the 
sense  that  he  did  not  know  her  very  well  personally,  the  evi- 
dence showed  without  conflict  that  he  was  familiar  with  her 
business  aflPairs — probably  more  so  than  any  other  person; 
and  the  equally  obvious  reply  to  the  argument  in  favor  of 
** analogies  of  the  law,"  is  that  such  analogies  have  not  im- 
pelled the  legislature  to  adopt  them.  Sections  1763  et  seq. 
of  the  Code  of  Civil  Procedure  prescribing  the  methods  to  be 
followed  in  matters  of  guardianship  of  insane  and  incompe- 
tent persons,  and  the  powers  of  the  courts  in  such  proceed- 
ings, give  a  broad  discretion  quite  analogous  to  that  vested 
in  courts  of  chancery  to  conserve  the  best  interests  of  their 
wards.  This  court  has  held  valid  and  proper  the  appoint- 
ment of  a  stranger  as  guardian  of  the  person  and  estate  of 
an  incompetent  who  was  a  married  man  and  preferred,  if  a 
guardian  of  his  person  was  to  be  appointed,  that  his  wife 
should  be  selected.  {Matter  of  Cohum,  165  Cal.  202,  218, 
[131  Pac.  352].)  Undoubtedly  the  fact  that  petitioner 
Phipps  was  acquainted  with  Mrs.  Crocker  and  familiar  with 
the  affairs  of  her  estate  gave  him  sufiScient  standing  to  jus- 
tify his  application  as  **a  friend"  of  the  incompetent  person. 
(Estate  of  Schvlmeyer,  171  Cal.  340-344,  [153  Pac.  233].) 
The  only  duty  of  the  court  is  to  select  a  proper  person  for 
a  guardian.  (Halett  v.  Patrick,  49  Cal.  590;  OuardiansTiip 
of  SvUivan,  143  Cal.  462,  [77  Pac.  153].)  And  we  find  noth- 
ing  in  this  record  to  justify  even  a  suspicion  that  the  court 
violated  its  discretion  in  bestowing  the  appointment  upon 
Mr.  Phipps.  In  this  behalf  appellant,  while  disclaiming  any 
reflection  upon  the  character  or  capacity  of  Mr.  Phipps,  sug- 
gests that  his  intimate  business  relations  with  Mr.  Crocker 
during  that  gentleman's  later  years  should  have  governed 
the  court,  and  should  have  impelled  a  refusal  to  appoint  him 
guardian  of  an  estate  having  claims  against  the  estate  and 
property  of  Calvin  E.  Crocker,  deceased.  There  is  no  force 
in  this  suggestion.  This  record  discloses  the  fact  that  Mr. 
Phipps  was  employed  about  the  affairs  of  this  very  estate 
of  which  he  now  assumes  guardianship  under  the  court's 
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order.  There  is  nothing  to  indicate  that  he  was  ever  con- 
cerned with  other  or  conflicting  interests.  We  must  assume 
that  he  is  not  an  attorney  for  the  executor  of  decedent's 
estate,  because,  naturally,  the  court  would  not  appoint  him 
guardian  of  Mrs.  Crocker's  estate  if  he  were.  We  see  no 
reason  to  disturb  the  court's  action  in  any  particular. 
The  judgment  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[S.  F.  No.  7913.    Department  One.— March  20,  1917.] 

In  the  Matter  of  the  Estate  of  BETSEY  H.  COLLINS,  De- 
ceased. ALBERTINE  COLLINS  CHAPPELLE,  Con- 
testant and  Respondent,  v.  W.  E.  WOODHAMS,  Ap- 
pellant. 

Will—Executor  mat  Appeal  ntoic  Order  Bevokino  Probate. — ^Where 
a  will  has  been  admitted  to  probate  and  the  execator  is  duly  ap- 
pointed and  has  taken  up  the  administration  of  the  estate,  he  repre- 
sents all  of  the  beneficiaries  of  the  will.  It  then  becomes  his  duty 
to  protect  their  interests,  and  as  such  executor  he  has  the  right  to 
oppose  a  contest  of  the  will  until  the  final  decision  thereof;  conse- 
quently, he  may  maintain  an  appeal  from  an  adverse  judgment  in 
the  lower  court. 

Id. — Executor  mat  Appeal  prom  Order  Repusino  Probate. — ^A  person 
named  in  a  will  as  executor  thereof,  who  petitions  for  its  probate, 
is  a  "party  aggrieved"  by  a  decision  refusing  to  admit  the  will  to 
probate,  and  may  appeal  therefrom  as  provided  in  section  938  of 
the  Code  of  CSvil  Procedure. 

Id.  —  Insanity  —  Insuppicibnt  Evidence.  —  Extreme  stinginess,  repul- 
sive or  filthy  personal  habits,  ill  temper,  jealousy,  a  dictatorial  and 
disagreeable  disposition,  and  a  propensity  to  drive  hard  bargains 
do  not  constitute  insanity  or  unsoundness  of  mind.  They  have  no 
greater  effect  than  to  accentuate  the  inference  of  unsoundness 
founded  on  other  circumstances. 

Id. — Manifestations  of  Senile  Deterioration. — Attacks  of  aphasia 
and  physical  disabilities  showing  a  considerable  degree  of  senile 
deterioration,  do  not  of  themselves  establish  the  insanity  that  is 
essential  to  render  a  person  incapable  of  making  contracts  or  a  will. 

Id. — Nature  op  Insanity  Necessary  to  Avoid  Will. — The  insanity 
which  will  avoid  a  will  must  be  either  insanity  of  such  broad  char- 
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acter  as  to  establiah  mental  incompetency  generally,  or  some  speeifie 
and  narrower  form,  under  which  the  testator  is  the  victim  of  some 
hallucination  or  delusion.  In  the  latter  ease  the  will  must  have 
been  produced  in  whole  or  in  part  by  the  delusion  or  hallucination. 
D). — Opinions  of  Expeets  as  to  Insanity — Weight  of  Evidence. — ^The 
testimony  of  expert  witnesses  as  to  insanity,  based  on  hypothetical 
questions  skillfully  framed  to  caU  for  an  answer  favorable  to  the 
party  in  whose  behalf  it  is  asked,  is  evidence  the  weakest  and  most 
unsatisfactory. 

Id. — Opinions  Insufficiently  Supported  by  Facts. — When  the  opin- 
ions as  to  unsoundness  of  mind,  including  those  of  the  intimate  ac- 
quaintances, are  based  on  facts  which  show  neither  morbid  delusion 
nor  total  mental  incapacity,  which  prove  nothing  more  than  personal 
peculiarities  and  habits,  accompanied  by  physical  weakness,  occa- 
sional lapses  or  failure  of  memory,  and  defective  nervous  and  mus- 
cular co-ordination,  and  it  clearly  appears  that  none  of  these  frail- 
ties was  present  at  the  time  of  the  execution  of  the  will  or  affected 
its  provisions  in  any  way,  the  evidence  is  wholly  insufficient  to  estab- 
lish the  fact. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Santa 
Clara  County  refusing  to  admit  a  will  to  probate.  ?•  P. 
Gosbey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Johnson,  for  Appellant 

H.  A.  Blanehard,  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  an  order  revoking  the 
probate  of  the  will  of  Betsey  H.  Collins,  deceased. 

The  appellant  has  no  interest  in  the  estate  except  such  as 
arises  from  the  fact  that  he  is  the  duly  appointed  and  quali- 
fied executor  of  the  will  previously  admitted  to  probate.  The 
will  provides  for  several  legacies,  and  devises  the  residue  of 
the  i)roperty  to  the  contestant.  Respondent  contends  that 
the  executor  is  not  a  party  aggrieved  and,  hence,  that  he  can- 
not maintain  this  appeal.  This  proposition  is  not  well  taken. 
When  a  will  has  been  admitted  to  probate  and  the  executor 
is  duly  appointed  and  has  taken  up  the  administration  of 
an  estate,  he  represents  all  of  the  beneficiaries  of  the  will. 
It  then  becomes  his  duty  to  protect  their  interests,  and  as 
such  executor  he  has  the  right  to  oppose  a  contest  of  the  will 
until  the  final  decision  thereof;  consequently,  he  may  main- 
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tain  an  appeal  from  an  adverse  judgment  in  the  lower  court. 
{Estate  of  Whetton,  98  Cal.  203,  [32  Pac.  970] ;  Estate  of 
McKinney,  112  Cal.  447,  454,  [44  Pac.  743]  ;  Estate  of  Dillon, 
149  Cal.  683,  685,  [87  Pac.  379]  ;  Estate  of  Hite,  155  Cal.  448, 
457,  [101  Pac.  448] ;  Estate  of  Logan,  171  Cal.  357,  362,  [153 
Pac.  388].) 

The  only  question  presented  in  the  case  is  whether  op  not 
the  evidence  is  suflScient  to  support  the  verdict  of  the  jury 
that  the  decedent  was  not  of  sound  and  disposing  mind  at 
the  time  of  the  execution  of  the  will. 

The  testatrix  was  the  wife  of  Herman  Collins.  They  had 
no  children  horn  to  them.  The  contestant,  Mrs.  Chappelle, 
was  adopted  by  them  as  their  daughter  when  she  was  about 
two  years  of  age,  and  lived  with  them  until  her  marriage  to 
Chappelle  about  the  year  1909.  The  family  formerly  resided 
in  South  Dakota.  Some  ten  years  previous  to  her  death  they 
removed  to  San  Jose,  California.  In  May,  1912,  Collins  left 
his  wife  and  went  to  England,  remaining  there  until  his  death 
in  May,  1915.  The  testatrix,  in  her  later  years,  was  afflicted 
with  varicose  veins  in  her  leg.  On  October  28,  1914,  a  surgi- 
cal operation  was  performed  on  her  to  remove  them.  At  the 
time  of  making  the  will,  on  March  25,  1915,  she  was  about 
seventy-five  years  of  age.  Her  estate  consisted  of  a  farm  in 
South  Dakota,  valued  at  about  twelve  thousand  dollars,  some- 
'thing  over  two  thousand  dollars  on  deposit  in  savings  banks, 
and  money  loaned  on  secured  notes  amounting  to  two  thou- 
sand five  hundred  dollars,  besides  some  small  articles  of  per- 
sonal property.  Before  leaving  his  wife,  Herman  Collins 
executed  a  deed  purporting  to  convey  to  the  contestant  the 
residence  in  which  he  and  the  testatrix  had  lived  prior  to  his 
departure.  This  deed  he  placed  in  escrow  to  be  delivered  to 
the  contestant  upon  his  death,  and  it  has  since  been  delivered 
to  her.  The  testatrix  occupied  this  residence  until  her  death. 
The  will  bequeaths  a  legacy  of  five  hundred  dollars  each  to 
two  nieces,  and  a  like  amount  to  a  nephew  and  his  wife 
jointly.  It  also  bequeaths  one  hundred  dollars  to  the  nephew 
and  his  wife  for  the  upkeep  of  the  graves  of  the  father  and 
mother  of  the  testatrix.  All  the  residue  of  the  estate  is  given 
to  Albertine  C.  Chappelle,  the  contestant. 

The  contestant  and  five  other  women,  intimate  acquaint- 
ances and  near  neighbors  of  the  testatrix,  each  testified  that 
in  her  opinion  the  testatrix  was  not  of  sound  mind  when  she 
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.executed  the  will.  There  was  no  other  testimony  on  the  sub- 
ject except  that  of  two  physicians,  one  of  them  the  hnsband 
of  the  contestant,  who,  in  answer  to  hypothetical  qaestions 
purporting  to  state  the  substance  of  the  reasons  given  by  the 
contestant's  witnesses,  each  stated,  his  opinion  to  be  that  she 
was  of  unsound  mind.  We  will  state  as  briefly  as  possible 
the  facts  given  by  the  witnesses  as  the  foundation  for  their 
opinions. 

The  testatrix  did  not  eat  enough,  she  was  too  close  to  feed 
herself  properly,  so  close  that  she  would  not  take  proper 
nourishment,  and  if  she  saw  anybody  else  eating  plenty  she 
thought  that  they  spent  too  much  money ;  she  wanted  so  many 
vegetables  for  a  nickel  that  the  vegetable  peddler  refused  to 
call  at  her  house.  She  wanted  the  neighbors  to  cut  down  the 
lilac  trees  so  that  she  could  see  her  husband  when  he  turned 
the  comer.  When  she  saw  her  husband  give  three  peaches  from 
his  back  yard  to  a  neighbor  woman  she  became  very  angry 
and  thereafter  was  always  talking  about  it.  She  was  troubled 
frequently  with  aphasia,  and  would  at  such  times  try  to  tell 
things  but  could  not  make  herself  understood.  One  of  these 
spells  occurred  about  a  month  before  the  will  was  made.  In 
these  spells  she  would  open  and  close  her  eyes,  trying  hard 
to  think  of  the  words,  then  give  it  up,  then  try  again  and 
fail.  Her  mouth  was  drawn  to  one  side  from  paralysis  of  the 
facial  muscles.  After  the  operation  mentioned  she  shuffled 
her  feet  in  walking,  as  if  she  were  unable  to  raise  them.  Dur- 
ing the  last  two  or  three  years  she  frequently  asked  a  neigh- 
bor to  do  little  errands  for  her,  such  as  paying  her  taxes, 
buying  her  wood  and  the  like.  She  grieved  about  her  hus- 
band not  coming  back  or  writing  to  her.  There  did  not  seem 
to  be,  in  the  opinion  of  one  witness,  any  good  common  sense 
to  her  talk.  No  instances,  however,  were  given  of  this  lack 
of  common  sense.  After  the  operation  in  1914  she  lost  flesh 
very  rapidly  and  became  very  thin.  Prior  to  that  she  was 
rather  fleshy.  She  harbored  a  grudge  against  one  of  the  wit- 
nesses because  her  husband  had  given  the  witness  a  chair  and 
she  was  jealous  about  it.  She  never  wanted  anyone  to  have 
pleasure.  When  the  contestant  visited  her  for  a  month,  in 
May,  1915,  she  did  not  seem  to  recognize  her  as  she  entered 
the  room,  but  recognized  her  in  a  moment  and  broke  down 
and  cried.  She  did  not  inform  the  contestant  of  the  opera- 
tion for  varicose  veins,  in  October,  1914.     She  first  told  the 


Digitized  by 


Google 


March,  1917.]  Estate  op  Collins.  667 

contestant  to  go  home,  and  then  when  she  got  ready  to  go 
ishe  begged  her  to  stay.  She  was  very  suspicious,  very  dis- 
agreeable and  ill-tempered,  getting  so  agitated  with  anger 
that  she  would  get  weak  and  have  to  sit  down  and  rest. 
Sometimes  she  could  not  be  made  to  understand  anything 
except  by  writing,  which  she  would  then  try  to  read  and  would 
shake  her  head  as  if  she  did  not  understand  it.  She  would 
not  allow  her  daughter  to  do  the  washing  for  herself  and 
children  during  the  said  visit  for  fear  she  would  use  more 
water  than  was  permitted,  and  she  would  turn  down  the  gas 
when  the  daughter  was  cooking  in  the  kitchen,  saying  that  it 
was  wasting.  She  was  always  a  woman  it  was  nearly  impos- 
sible to  live  with,  always  nagging  and  scolding,  and  was 
extremely  penurious.  This  was  true  before  the  daughter's 
marriage  in  1909.  When  eating  she  would  grab  the  victuals 
in  her  hands  and  eat  as  if  she  were  starving.  She  ate  peas 
with  a  spoon  and  took  meat  in  her  fingers,  when  eating,  sel- 
dom using  a  knife  or  fork.  She  would  pick  up  partly  eaten 
scraps  out  of  other  plates  and  sop  up  the  gravy  off  the  meat 
plate  with  a  piece  of  bread,  when  visiting  at  a  neighbor's 
after  a  meal.  A  few  weeks  after  making  the  will  she  got 
some  Easter  cards  to  send  to  friends  and  her  daughter.  She 
did  not  know  what  to  write  on  them,  and  was  very  much  dis- 
turbed because  of  that  fact,  said  she  did  not  know  how  to 
put  it  on  paper,  and  finally  sent  the  cards  without  anything 
on  them  except  the  address.  She  was  foolishly  fond  of 
money,  and  on  one  occasion  hugged  and  kissed  a  cent  piece 
given  her  by  a  neighbor.  She  had  trouble  with  her  left  hand 
at  times  so  that  she  could  not  move  it  very  well,  and  she  had 
to  move  it  from  one  place  to  another  with  the  other  hand. 

On  the  other  hand,  the  evidence  showed  that,  notwithstand- 
ing these  peculiarities  and  physical  conditions  upon  which  the 
witnesses  based  their  opinions  that  she  was  of  unsound  mind, 
during  all  of  this  time  she  was  able  to  and  did  transact  her 
ordinary  business  as  before  and  without  serious  difiiculty, 
except  that  which  arose  from  her  deafness.  The  savings 
bank  accounts  show  that  she  was  depositing  and  withdrawing 
money  therefrom  during  this  period.  The  {wo  thousand  five 
hundred  dollars  loaned  as  aforesaid  was  represented  by  eight 
notes  bearing  interest  payable  at  different  times,  some  an- 
nually, some  semi-annually,  and  some  quarterly.  These  loans 
were  made  for  her  by  the  appellant,  Woodhams,  who,  during 
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all  this  time,  was  acting  as  her  agent  for  that  purpose.  Be- 
fore making  a  loan  he  would  submit  the  proposition  to  her 
and  she  would  approve  it.  She  kept  the  notes  and  mortgages 
and  all  her  other  valuable  papers  in  her  own  custody.  As 
each  installment  of  interest  became  due  she  would  take  the 
note  to  Mr.  Woodhams'  office,  receive  from  him  the  interest 
paid  and  have  it  credited  on  the  note.  She  kept  a  close  ac- 
count of  the  dates,  and  never  failed  to  look  after  the  interest 
promptly  as  it  became  due,  or  to  select  the  right  note  from 
among  her  papers.  She  had  loaned  one  hundred  dollars  to 
contestant's  husband,  Dr.  Chappelle.  In  May,  1915,  when 
the  contestant  was  visiting  the  testatrix,  and  when  she  says 
she  believes  the  testatrix  was  of  unsound  mind,  the  testatrix 
handed  her  this  note  and  told  her  to  give  it  to  her  husband 
as  a  present.  The  contestant  received  it  without  objection 
and  delivered  it  as  instructed.  The  testatrix  knew  the  date 
when  taxes  became  due,  and  made  preparations  in  advance 
for  paying  the  same.  She  made  one  loan  just  three  weeks 
before  the  making  of  the  will,  and  she  withdrew  money  from 
the  bank  and  deposited  money  therein  shortly  before  and 
shortly  after  the  making  of  the  will.  Those  who  transacted 
business  with  her  testified  that  they  saw  no  cause  to  question 
her  capacity  to  transact  business  or  the  soundness  of  her 
mind.  The  will  itself  bears  evidence  of  a  rational  mind.  In 
view  of  the  amount  and  character  of  her  property  and  her 
family  relations,  the  dispositions  of  her  will  seem  entirely 
reasonable.  She  herself  wrote  the  instruction  stating  how  it 
was  to  be  made,  and  it  was  prepared  in  accordance  therewith 
after  a  prolonged  consultation  extending  over  two  days,  by 
Mrs.  Smith,  secretary  to  Mr.  Woodhams.  She  brought  the 
deed  for  the  Dakota  farm  in  order  to  have  it  correctly  de- 
scribed in  the  will.  She  assisted  in  comparing  the  deseription 
in  the  will  with  that  in  the  deed,  she  reading  one  paper  and 
Mrs.  Smith  reading  the  other.  Some  fourteen  months  before 
the  date  of  the  will  she  wrote  a  letter  to  Woodhams  concern- 
ing one  of  the  loans.  Its  language  is  clear  and  forcible  and 
the  ideas  sound  and  rational,  showing  a  business  capacity  of 
a  rather  unusual. character  for  so  old  a  woman.  There  was 
no  evidence  of  any  sudden  change  in  her  mental  condition. 
The  aphasia  and  the  difficulty  in  moving  the  left  hand  were 
first  manifested  shortly  before  the  making  of  the  will,  but 
the  peculiarity  of  habits,  character,  and  disposition  had,  so 
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far  as  appears,  existed  for  many  years  and  while  she  was  in 
normal  condition. 

Extreme  stinginess,  repulsive  or  filthy  personal  habits,  ill 
temper,  jealousy,  a  dictatorial  and  disagreeable  disposition, 
and  a  propensity  to  drive  hard  bargains  do  not  constitute 
insanity  or  unsoundness  of  mind.  As  was  said  in  Estate  of 
Bedfield,  116  Cal.  637,  652,  [48  Pac.  794],  they  have  no 
greater  effect  **than  to  accentuate  the  inference  of  unsound- 
ness founded  on  other  circumstances."  In  this  case  they  do 
not  even  have  that  effect,  for  the  evidence  shows  that  the 
testatrix  had  had  these  habits  and  peculiarities  in  as  great 
degree  for  many  years,  and  there  is  nothing  to  indicate  that 
they  had  their  origin  in  a  diseased  mental  condition. 

The  fact  that  she  shuffled  her  feet  as  she  walked  after  the 
operation  on  her  leg  in  October,  1914,  for  varicose  veins, 
showed  physical  disability,  but  it  had  no  direct  tendency  to 
prove  mental  disease  or  insanity.  The  attacks  of  aphasia  and 
the  difficulty  in  moving  one  hand,  there  being  evidence  of 
but  one  instance  of  the  latter,  show  a  considerable  degree  of 
senile  deterioration.  But  these  things  do  not  of  themselves 
establish  the  insanity  that  is  essential  to  render  a  person  in- 
capable of  making  contracts  or  a  will.  **It  is  commonly  held 
that  aside  from  those  cases  of  dementia  where  the  patient 
has  not  mental  power  to  form  any  conceptions  whether  true 
or  false,  of  the  relations  of  things,  the  true  test  of  insanity 
is  mental  delusion ;  that  if  a  person  persistently  believes  sup- 
posed facts  which  have  no  real  existence,  and  against  all  evi- 
dence and  probability  conducts  himself  upon  the  assumption 
of  their  existence,  he  is  as  to  that  belief  under  a  morbid  delu- 
sion, and  delusion  in  that  sense  is  insanity.  But  before  a 
will  can  be  rejected  on  that  account  it  must  appear  that  'its 
dispository  provisions  were  or  might  have  been  caused  or 
affected  by  the  delusion';  delusions  which  are  not  operative 
upon  the  testamentary  act — do  not  relate  to  the  persons  or 
objects  affected  by  it — are  not  permitted  to  invalidate  it." 
(Estate  of  Bedfield,  116  Cal.  637,  [48  Pac.  794].) 

In  this  case  there  is  no  pretense  that  the  testatrix  had  not 
mental  power  to  form  reasonably  accurate  conceptions  of  the 
true  relations  of  things.  Her  peculiarities  and  eccentricities 
do  not  constitute  the  degree  of  dementia  referred  to  in  the 
exception  first  noted  in  the  passage  just  quoted.  With  re- 
spect to  the  true  test  there  stated,  the  existence  of  delusions. 
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there  is  absolutely  no  evidence.  It  is  obvious  that  the  physi- 
cians who  gave  their  opinions  that  she  was  of  unsound  mind 
were  measuring  it  by  a  more  exact  and  perfect  standard  than 
is  required  by  the  law :  the  mind  wjiolly  normal  and  healthy, 
free  from  any  defective  co-ordination  arising  from  disease  or 
decay.  In  a  medical  sense  anything  short  of  this  may  con- 
stitute insanity  or  unsoundness  of  mind;  but  the  law  does 
not  demand  such  perfection  to  give  capacity  to  manage  one's 
affairs  and  make  valid  dispositions  of  property.  The  law 
defining  insanity  which  will  avoid  such  an  act  requires 
**  either  insanity  of  such  broad  character  as  to  establish  men- 
tal incompetency  generally,  or  some  specific  and  narrower 
form  of  insanity,  under  which  the  testator  is  the  victim  of 
some  hallucination  or  delusion."  {Estate  of  ChevaUier,  159 
Cal.  161,  168,  [113  Pac.  130].)  And  even  in  the  latter  class 
the  act  to  be  avoided  must  have  been  produced  in  whole  or 
in  part  by  the  delusion  or  hallucination.     (Ibid.) 

At  best,  the  testimony  of  expert  witnesses  as  to  insanity, 
based  on  hypothetical  questions  skillfully  framed  to  call  for 
an  answer  favorable  to  the  party  in  whose  behalf  it  is  asked, 
**is  evidence  the  weakest  and  most  unsatisfactory."  (Estaie 
of  Dolbeer,  149  Cal.  227,  243,  [9  Ann.  Cas.  795,  86  Pac.  695].) 
When,  as  in  this  case,  the  opinions  as  to  unsoundness  of  mind, 
including  those  of  the  intimate  acquaintances,  are  based  on 
facts  which  show  neither  morbid  delusion  nor  total  mental 
incapacity,  which  prove  nothing  more  than  personal  peculiari- 
ties and  habits,  accompanied  by  physical  weakness,  occasional 
lapses  or  failure  of  memory  and  defective  nervous  and  mus- 
cular co-ordination,  and  it  clearly  appears  that  none  of  these 
frailties  was  present  at  the  time  of  the  execution  of  the  will 
or  affected  its  provisions  in  any  way,  the  evidence  is  wholly 
insufficient  to  establish  the  fact. 

The  order  is  reversed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred* 

Hearing  in  Bank  denied. 

In  denying  a  hearing  in  Bank  the  court  filed  the  following 
opinion  on  April  16,  1917: 

THE  COURT. — In  the  opinion  heretofore  rendered  the 
court  in  department  held  that  the  appellant,  Woodhams,  was 
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suflSciently  interested  in  upholding  the  will  of  the  deceased 
to  maintain  an  appeal  from  the  order  in  controversy,  but 
inadvertently  assumed  that  it  was  an  order  revoking  the 
probate  of  the  will,  the  fact  being  that  if  was  an  order  re- 
fusing to  admit  the  will  to  probate,  and  it  was  made  upon  a 
contest  of  the  will  before  probate.  The  record  on  appeal 
was  in  typewriting  as  provided  in  section  953a  of  the  Code 
of  Civil  Procedure,  and  neither  party  for  the  information 
of  the  court  printed  in  their  briefs  the  order  appealed  from, 
or  any  part  of  the  pleadings  in  the  case.  (Code  Civ.  Proc, 
sec.  953c.) 

The  difference  in  the  facts  does  not  require  a  different 
ruling.  Woodhams  was  named  in  the  will  as  executor  thereof 
and  as  such  he  filed  a  petition  for  the  probate  thereof,  to 
which  the  respondent  filed  the  contest.  The  code  (Code  Civ. 
Proc,  sec.  1299),  provides  that  any  executor  named  in  any 
will  may  petition  the  court  to  have  the  will  proved.  This 
clearly  authorizes  the  executor  to  file  and  prosecute  the  peti- 
tion to  a  final  determination.  An  appeal  may  be  taken  from 
an  order  refusing  to  admit  a  will  to  probate.  Having  the 
authority  and  the  right  to  file  and  prosecute  the  petition, 
he  stands,  with  respect  thereto,  in  a  fiduciary  relation  to  all 
the  beneficiaries  thereunder  and  it  is  his  duty,  and  accord- 
ingly his  right,  to  take  all  the  proceedings  necessary  to 
secure  a  just  determination  of  its  validity,  including  an 
appeal  from  an  adverse  decision  on  the  question.  He  has 
authority  also,  under  section  369  of  the  Code  of  Civil  Proce- 
dure, to  sue  without  joining  with  him  the  persons  for  whose 
benefit  the  action  is  prosecuted.  In  this  case  he  is  interested 
because  his  position  as  the  executor  named  in  the  will,  and 
as  the  petitioner  for  its  admission  to  probate,  makes  him  the 
trustee  for  that  purpose  of  the  legatees  named  in  the  will." 
In  that  capacity,  and  by  virtue  of  that  right,  he  is  a  '*  party 
aggrieved"  by  the  decision,  and  one  who  may  appeal  there- 
from as  provided  in  section  938  of  the  Code  of  Civil  Proce- 
dure. There  are  no  decisions  by  this  court  on  the  exact 
point,  but  the  principle  is  everywhere  recognized.  (40  Cyc. 
1229;  16  Ency.  of  PI.  &  Pr.  997;  18  Cyc.  206  j  3  Cor.  Jur. 
622.) 

Petition  for  rehearing  denied. 
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[S.  F.  No.  6833.    In  Bank.— March  20,  1917.] 

REALTY  DOCK  AND  IMPROVEMENT  CORPORATION 
(a  Corporation),  Appellant,  v.  ALDEN  ANDERSON 
et  aL,  Respondents. 

Landlord  and  Tenant— Improvements  bt  Lessee — Safe  Deposit 
Vault — Construction  op  Lease. — A  massive  safe  deposit  vault, 
covering  a  floor  space  of  twenty  by  thirty  feet,  with  walls  eight  feet 
high,  made  of  solid  brick  two  feet  thick  set  in  cement  and  mortar 
and  having  a  steel  beam  roof,  sheathed  inside  and  out  with  steel 
sheeting  screwed  in  place,  and  having  a  steel  door  and  vestibule, 
which  was  erected  by  a  lessee  at  a  cost  of  three  thousand  dollars  on 
the  floor  of  the  basement  of  a  portion  of  a  building  leased  for 
banking  purposes,  is  an  "alteration,  addition,  and  improvement"  to 
the  premises  leased,  within  the  meaning  of  a  clause  of  the  lease 
providing  that  all  such  alterations,  additions,  or  improvements 
made  by  the  lessee  should  be  the  property  of  the  lessor  and  should 
remain  upon  and  be  surrendered  with  the  premises. 

Id. — Trade  Fixtures. — It  is  immaterial  to  the  right  of  the  lessor  to 
the  vault,  under  such  provision  of  the  lease,  that  it  was  simply  a 
trade  fixture  and  its  removal  could  be  effected  without  injury 
to  the  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edgar  C.  Chapman,  for  Appellant. 

Gillett  &  Cutler,  F.  R.  Sweasey,  and  F.  A.  Cutler,  for  Re- 
spondents. 

LORIGAN,  J.— In  June,  1908,  the  Union  State  Bank,  a 
banking  corporation,  leased  and  went  into  the  occupancy  of 
a  portion  of  the  Monadnock  building  in  San  Francisco,  under 
a  teuiyfi^r  lease  from  Herbert  C.  Law,  its  owner.  In  October, 
1908,  Law  sold  the  property  and  assigned  his  interest  in  the 
lease  given  to  him  by  the  Union  State  Bank  to  th6jlainlt|E. 
In  July,  1909,  the  defendant,  Alden  Anderson,  as  super- 
intendent of  banks  of  this  state,  declared  the  Union  State 
Bank  to  be  insolvent,  took  charge  of  its  property,  business, 
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and  banking  premises,  and  with  the  assistance  of  his  code- 
fendant — S.  P.  Young,  his  deputy — removed  all  the  personal 
property  of  the  bank  from  the  building  as  expeditiously  as 
possible,  at  that  time,  among  other  things,  removing,  over  the 
protest  of  the  plaintiff,  a  steel  door  and  the  exterior  and 
interior  steel  plate  linings  of  a  large  safe  deposit  vault  which, 
under  the  terms  of  its  lease,  the  bank  had  constructed  in  the 
basement  of  the  leased  banking  premises. 

Plaintiff  brought  this  action  to  recover  damages  from  the 
defendants  for  the  removal  of  said  steel  door  and  said  exterior 
and  interior  steel  lining  of  said  vault,  which  it  alleged  were 
wrongfully  removed.  The  court  made  findings  and  entered 
a  judgment  in  favor  of  defendants,  from  which,  and  a  denial 
of  its  motion  for  a  new  trial,  plaintiff  appeals. 

The  court  found  that  by  the  terms  of  the  lease  made  be- 
tween the  plaintiff  and  the  Union  State  Bank,  the  bank  was 
leased  a  certain  amount  of  space  on  the  ground  floor  of  the 
Monadnock  building  for  ordinary  banking  business,  and  also 
a  large  room  in  the  basement  immediately  below  the  ground 
floor  space ;  said  basement-room  to  be  used  for  safe  deposit 
vaults  to  be  constructed  in  said  basement  for  the  customers 
of  the  bank;  that  the  premises  leased  should  not  be  used  "for 
any  other  purposes  than  that  of  banking  and  safe  deposit 
business  without  the  written  consent  of  the  lessor."  The 
lease  further  provided  **that  said  premises  should  not  be 
altered,  repaired,  or  changed  without  the  written  consent  of 
the  lessor,  and  that  unless  otherwise  provided  by  written 
agreement  all  alterations,  improvements,  and  changes  should 
be  done  either  by  or  under  the  direction  of  the  lessor  but  at 
the  cost  of  the  said  lessee ;  that  all  alterations,  additions,  and 
improvements  made  in  and  to  said  premises,  should,  unless 
otherwise  provided  by  a  written  agreement,  be  the  property 
of  the  lessor  and  should  remain  upon  and  be  surrendered  with 
the  premises." 

As  to  the  construction  of  the  brick  vault :  The  court  found 
that  the  bank  upon  entering  into  possession  of  the  premises 
constructed  a  safe  deposit  vault  in  said  basement;  that  said 
vault  rested  on  the  floor  of  said  basement,  and  was  not  con- 
nected with  the  walls  of  the  basement  or  with  the  ceiling, 
and  was  approximately  twenty  feet  wide  by  thirty  feet  long 
and  between  eight  and  nine  feet  high.  The  walls  of  said 
vault  were  two  feet  thick,  made  of  brick  and  lined  inside  and 
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out  with  sheets  of  steel.  The  vault  was  provided  with  a  steel 
door  and  steel  paneling  surrounding  the  door.  Within  this 
vault  the  said  Union  State  Bank  placed  safe  deposit  boxes 
for  the  use  of  its  customers ;  that  neither  said  vault,  door,  or 
paneling  in  it  was  imbedded  or  affixed  to  said  building  owned 
by  plaintiff;  nor  attached  or  affixed  to  its  walls  or  connected 
therewith,  and  formed  no  integral  part  of  said  building  and 
was  not  placed  in  the  basement  of  said  building  or  in  said 
building  as  an  ** alteration,  addition,  or  improvement"  thereto, 
but  was  placed  there  for  the  purpose  of  trade  as  aforesaid, 
and  not  otherwise,  and  the  same  could  be  removed  from  said 
building  and  from  said  basement  without  causing  any  injury 
or  damage  thereto. 

These  matters  are  taken  from  the  findings.  But  in  addi- 
tion to  said  findings,  and  showing  more  in  detail  all  about 
the  construction  of  said  vault  and  the  removal  thereof,  the 
following  undisputed  facts  taken  from  the  record  are  referred 
to :  The  safe  deposit  vault  was  constructed  by  the  bank  under 
the  provisions  of  the  lease,  and  as  an  essential  aid  to  the 
proper  conduct  of  its  banking  business,  and  was  of  such  sub- 
stantial character  and  strength  and  permanency  of  construc- 
tion as  to  render  safe  and  secure  protection  for  the  valuables 
of  the  depositors  and  of  sufficient  size  to  be  convenient  and 
commodious  for  them.  This  vault  was  built  in  a  corner  of 
the  basement-room,  and  one  side  and  one  end  were  set  against 
said  basement  walls.  These  were  not  connected  by  cement 
or  mortar  with  such  basement  walls,  but  were  built  up  against 
and  parallel  therewith.  The  vault-room  was  built  up  from 
the  floor  of  said  basement  to  the  width,  breadth,  and  height 
as  found  by  the  court.  The  walls  were  two  feet  thick,  baUt 
of  brick ;  they  were  constructed  from  the  cement  floor  of  the 
basement,  the  brick  being  laid  on  the  basement  floor  and 
affixed  thereto  by  means  of  mortar  mixed  with  cement.  The 
roof  of  the  vault  did  not  reach  the  ceiling  of  the  basement 
but  was  constructed  of  nine-inch  I-steel  beams,  eighteen  feet 
long,  laid  close  together  across  the  vault  walls  and  filled  in 
with  brick  and  cement.  The  reasonable  cost  of  the  construc- 
tion of  the  vault  brickwork  was  eight  hundred  dollars.  The 
vault  was  lined  inside  and  out  with  burnished  steel  casing, 
the  outer  steel  casing  being  placed  there  solely  for  ornamental 
purposes.  The  steel  of  the  ceiling  of  the  vault  was  secured 
to  the  steel  beams  entering  into  its  construction,  and  the 
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inner  and  outside  steel  linings  were  screwed  to  the  brick 
walls  of  the  vault.  The  steel  door  and  vestibule  (one  piece) 
was  set  in  mortar  and  secured  by  flanges  to  the  vault  walls 
to  hold  it  in  place.  This  door  and  the  inner  and  outer  linings 
of  the  vault  were  of  the  reasonable  value  of  $2,550.  The 
defendants  in  dismantling  the  vault  unscreweci  the  steel  lin- 
ings, inner  and  outer,  from  the  walls  of  the  ceiling,  and 
broke  away  the  plaster  from  around  the  steel  door  and  vesti- 
bule and  took  them  out.  The  taking  out  of  the  door  left 
the  brick  walls  about  the  door  somewhat  jagged  and  ragged 
on  one  side,  but  otherwise  the  brickwork  of  the  walls  was  not 
injured.  No  attempt  was  made  to  remove  any  of  the  walls  or 
ceilings  of  the  vault  save  as  we  have  indicated.  In  fact,  the 
only  portions  taken  were  the  door  and  vestibule  and  the  inner 
and  exterior  steel  linings.  Otherwise  the  vault-room  was 
left  intact.  As  to  the  vault-room  itself,  as  originally  con- 
structed and  equipped  and  used  by  the  bank,  it  was  provided 
with  safe  deposit  boxes  on  three  sides,  and  with  chairs, 
tables,  and  other  accommodations  for  the  patrons  of  the  safe 
deposit  department.  When  these  defendants  dismantled  the 
vault  in  the  manner  described,  and  took  away  the  property 
in  question,  they  did  so  by  breaking  the  sidewalk  in  front 
of  the  building  and  taking  it  out  through  the  opening  so  made. 
This  was  the  only  way  in  which  the  articles  could  be  removed. 
It  is  insisted  by  the  appellant  that  the  finding  of  the  trial 
court  that  neither  the  vault,  nor  door,  nor  panelings,  when 
constructed,  were  affixed  to  the  building  owned  by  plaintiff 
and  formed  no  integral  part  of  the  building  leased,  and  were 
not  placed  in  the  basement  of  said  building,  or  in  said  build- 
ing, as  an  ** alteration,  addition,  or  improvement"  thereto, 
is  not  sustained  by  the  evidence.  While  this  finding,  as  a 
whole,  embraces  several  particular  findings,  we  do  not  think 
it  necessary  to  consider  the  attack  of  appellant  upon  all  of 
them,  because  we  are  satisfied  that  its  contention  is  correct 
as  to  the  particular  finding  that  this  vault  was  not  placed 
in  said  building  bs  an  ''alteration,  addition,  or  improvement" 
thereto,  and  it  is  upon  the  fact  as  to  whether  the  construction 
of  the  vault  did,  or  did  not,  constitute  an  ''alteration,  addi- 
tion or  improvement"  to  the  building,  that  the  rights  of  the 
parties  in  this  action  are  to  be  determined. 
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The  theory  of  the  respondents  appears  to  be,  and  was  doubt- 
less that  adopted  by  the  trial  court,  that  the  construction  of 
this  vault  in  the  manner  and  style  described  in  the  evidence 
constituted  it  simply  a  trade  fixture  which,  under  section 
1019  of  the  Civil  Code,  the  tenant  had  a  right  to  remove  at 
any  time  before  the  termination  of  his  lease  if  the  removal 
could  be  effected  without  injury  to  the  premises,  unless  the 
thing  had  by  the  manner  in  which  it  was  afSxed  become  an 
integral  part  of  the  premises.    We  do  not  think,  however,  as 
we  have  just  said,  that  the  finding  of  the  court,  in  as  far  as 
it  determines  that  the  vault  is  a  trade  fixture  and  that  it 
could  be  removed  from  the  building  without  causing  any 
injury  thereto,  is  of  any  consequence.    Nor  do  we  think  it 
of  any  moment  in  the  consideration  of  this  appeal  whether 
the  vault  was  imbedded  in  or  affixed  to  the  main  building 
and  had  become  an  integral  part  thereof,  except  in  so  far  as 
these  matters  may  bear  on  what  we  consider  the  determinative 
question  in  the  case,  namely,  whether  its  construction  con- 
stituted an  "alteration,  addition,  or  improvement"  in  the 
premises  which,  under  the  terms  of  the  lease,  inured  to  the 
lessor.    It  is  not  a  matter  of  controlling  importance  whether 
the  vault  as  constructed  was  a  permanent  or  a  movable  fix- 
ture.   We  are  not  here  considering  the  rights  arising  by 
operation  of  law  only  between  landlord  and  tenant  as  to  the 
articles  placed  upon  the  leased  premises  by  the  latter.     On 
the  contrary,  these  rights  are  to  be  determined  from  the  terms 
of  the  lease  under  which  the  parties  undertook  to  fix  them. 
The  lease  provided  that  no  "alterations,  repairs,  or  changes" 
should  be  made  by  the  tenant  except  with  the  consent  of  the 
lessor  and  that  as  to  them^  provided  that  all  "alterations, 
additions,  and  improvements"  should  be  the  property  of  the 
lessor.     This  vault  was  built  under  the  terms  of  the  lease  and 
with  the  consent  of  the  lessor.    Hence,  the  only  question  is, 
Did  this  construction  of  the  vault  result  in  an  "alteration, 
addition,  or  improvement"  to  the  premises  leased!    If  it  did 
not,  the  defendants  as  representing  the  lessee,  had  a  right 
to  remove  it  as  they  did.    If  it  did,  then  it  belonged  to  the 
plaintiif  and  the  defendants  had  no  right  to  interfere  with  it. 

It  appears  to  us  as  assuming  rather  an  idle  task  if  we  were 
to  discuss  at  length  the  question  whether  the  character  of  this 
vault  built  by  the  bank  did  or  did  not  constitute  "an  altera- 
tion, addition,  and  improvement"  in  the  premises.    It  is,  of 
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course,  quite  apparent  that  the  term  ''improvement"  is  com- 
prehensive enough  to  embrace  all  additions  or  alterations  which 
may  be  made  by  a  tenant  for  the  convenience  of  his  business 
upon  the  premises.  It  is  much  more  comprehensive  than  the 
word  ** fixture,"  and  while  including  these,  includes  also  many 
things  that  may  not  be  classed  as  fixtures.  In  fact,  if  force 
is  to  be  given  to  a  provision  in  a  lease  which  provides  that 
all  ''improvements"  made  in  premises  shall  inure  to  the 
lessor,  it  is  difficult  to  conceive  of  any  subsequent  addition, 
alteration,  or  repair  to  the  premises  during  the  tenancy  which 
would  not  be  embraced  within  the  term  "improvement." 
That  the  construction  of  this  vault  was  intended  to  and  did 
amount  to  all  of  these — ^an  addition,  alteration,  and  improve- 
ment— and  was  embraced  within  the  terms  of  the  lease  we 
think  is  evident.  Certainly,  a  room  covering  a  floor  space 
of  twenty  feet  wide  by  thirty  feet  long,  with  walls  eight  feet 
high,  made  of  solid  brick  two  feet  thick  set  in  cement  and 
mortar  and  having  a  steel  beam  roof,  sheathing  inside  and  out 
with  steel  sheeting  screwed  in  place ;  having  a  steel  door  and 
vestibule  and  the  whole  erected  and  adapted  as  a  safety  vault 
at  an  expense  of  over  three  thousand  dollars,  is  in  the  nature 
of  things  an  alteration  in  the  premises  on  which  it  is  built;  and 
in  its  solidity,  permanency,  and  utility,  is  certainly  an  addi- 
tion and  improvement  to  the  premises.  It  certainly  altered 
the  basement  of  the  premises  to  build  it  there,  and  was  an 
addition  and  improvement  in  aid  of  the  use  of  the  premises 
for  banking  purposes  for  which  they  were  rented,  and  in  aid 
of  which  use  the  building  of  the  vault  was  contemplated  and 
accomplished.  This  safety  vault  was  not  like  an  ordinary 
movable  safe,  or  a  machine  which  might  be  temporarily  housed 
in  or  which  is  constructed  or  fixed  together  in  parts  readily 
separable  so  as  to  permit  of  removal  and  reassembling  at  some 
other  place.  This  vault  as  constructed  had  no  removable 
identity.  It  lost  its  character  as  a  safety  vault  as  soon  as  it 
was  taken  apart.  With  the  removal  of  the  steel  casings  and 
the  door  the  structure  remained  but  brick  and  mortar  which, 
as  one  of  the  defendants  testified,  was  of  no  use  or  value  to 
the  lessee  and  in  its  then  condition  it  could  not  be  of  par- 
ticular value  to  the  lessor.  That  as  constructed  in  the  manner 
and  form  described  in  the  evidence  it  did  constitute  an  "alter- 
ation, addition,  and  improvement"  which  passed  to  the  owner 
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of  the  leased  premises  when  it  was  made,  is  sustained  by  the 
authorities.  (French  v.  Mayor  etc.  of  New  York,  29  Barb. 
(N.  T.)  363;  Parker  v.  Wnlstein,  48  N.' J.  Eq.  94,  [21  Atl. 
623] ;  Merritt  v.  Judd,  14  Cal.  59;  Harris  v.  Kelly  (Pa.),  13 
Atl.  523;  Wright  v.  La  May,  155  Mich.  119,  [118  N.  W.  964] ; 
In  re  Bahi's  Ice  Cream  <fe  Baking  Co.,  195  Fed.  986;  Levin 
V.  Improved  Property  Holding  Co.,  141  App.  Div.  106,  [125 
N.  T.  Supp.  963].)  In  the  French  case,  supra,  the  court 
said :  ''The  question  in  this  case  is  not  what  are  fixtures  which 
a  tenant  is  at  liberty  to  remove  on  the  expiration  of  his  lease 
— but  what  did  the  lessees  covenant  with  the  lessors  they 
would  surrender  and  suffer  to  remain  on  the  demised  premises 
on  the  termination  of  the  lease  t 

'*The  covenants  of  the  lease  are  that  on  the  last  day  of  the 
term  the  lessees  will  surrender  the  demised  premises,  'and  all 
the  improvements  that  may  have  been  placed  thereon  by  the 
said  parties  of  the  second  part  (the  lessees)  and  which  im- 
provements are  to  belong  to  said  parties  of  the  first  part  (the 
lessors)  and  all  of  which  are  to  be  surrendered  up  in  as  good 
a  state  and  condition  as  reasonable  use  and  wear  thereof  will 
permit,  damages  by  the  elements  excepted.*  .  .  . 

**The  covenant  is  to  surrender  all  the  improvements  that 
have  been  placed  thereon.  Improvements,  clearly,  in  the 
lease,  here  used  embrace  every  addition,  alteration,  erection 
or  annexation  made  by  the  lessees  during  the  demised  terms 
to  render  the  premises  more  available  and  profitable,  or  use- 
ful and  convenient  to  them.  It  is  a  more  comprehensive 
word  than  'fixtures'  and  necessarily  includes  it,  and  such 
additions  as  the  law  might  not  regard  as  fixtures.  It  would 
be  difficult  to  select  a  more  comprehensive  word,  and  where 
the  parties  say  aU  which  may  be  placed  upon  the  premises 
shall  belong  to  the  lessors  it  is  difficult  to  say  what,  if  any- 
thing, would  be  excluded." 

While  the  other  authorities  cited  are  to  the  same  effect, 
attention  is  specially  directed  to  Parker  v.  Wulstein,  48  N.  J, 
Eq.  94,  [21  Atl.  623],  for  a  more  particular  discussion  of  the 
subject. 

The  judgment  and  order  appealed  from  are  reversed. 

Melvin,  J.,  Henshaw,  J.,  Sloss,  J.,  Lawlor,  J.,  and  Angel- 
lotti,  C.  J.,  concurred. 
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SHAW,  J.,  Dissenting. — I  dissent 

Under  the  terms  of  the  lease,  and  upon  the  facts  as  stated 
by  Justice  Lorigan,  I  am  of  the  opinion  that  the  safe  deposit 
vaults,  having  been  put  in  the  basement  solely  to  facilitate 
the  banking  business  carried  on  by  the  tenant  in  the  leased 
premises,  and  not  forming  any  part  of  the  premises  leased, 
should  not  be  deemed  to  be  a  part  of  the  premises,  or  an 
** improvement"  thereto  within  the  meaning  of  the  clause  that 
all  ** improvements  made  in  and  to  said  premises"  should  go 
to  the  lessor.  That  clause  should  be  held  to  refer  to  improve- 
ments to  the  premises  as  leased,  not  to  a  trade  structure  in 
no  way  affixed,  except  that  it  was  set  upon  the  floor  of  the 
basement.  Neither  the  fact  that  it  was  not  all  removed,  nor 
the  fact  that  it  was  a  massive  structure,  alters  its  character 
in  law. 


[S.  F.  No.  7673.    Department  Two.— March  22,  1917.] 

In  the  Matter  of  the  Guardianship  of  the  Person  and  Estate 
of  GERALD  MATHEWS,  a  Minor.  WARREN  A. 
ROUSE,  Petitioner  and  Appellant ;  ANNIE  MATHEWS, 
Respondent. 

PABENT   AND  CHILD — BiGHT   OF   MOTHEB  TO   GUARDIANSHIP — PREPERENCB 

Over  Foster  Parent — Poverty  op  Mother. — Under  section  1751  of 
the  Code  of  Civil  Procedure,  construed  in  connection  with  section  246 
of  the  Civil  Code,  the  mother  of  a  minor  child  under  the  age  of 
fourteen  years,  who  had  not  abandoned  it  and  was  not  a  dissolute  or 
criminal  person,  if  found  by  the  court  "competent  to  discharge  the 
duties  of  guardianship,"  is  entitled  to  be  appointed  the  guardian  of 
such  child  notwithstanding  she  lacks  means  for  its  support,  in 
preference  to  a  person  of  adequate  means  with  whom  the  child 
bad  lived  for  upward  of  ten  years  and  whom  it  had  come  to  regard 
as  its  parent. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  appointing  a  guardian  of  a  minor  child. 
William  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Rinehart,  and  Charles  M.  Shortridge,  for  Appellant. 

James  L.  Nagle,  Louis  H.  Ward,  and  P.  B.  Nagle,  for 
Respondent. 
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HENSHAW,  J. — This  is  a  second  appeal  in  the  matter  of 
the  guardianship  of  Gerald  Mathews,  a  minor.  The  decision 
on  the  former  appeal  will  be  found  reported  in  169  Cal.  26, 
[145  Pac.  503].  Upon  that  appeal  this  court,  with  the  evi- 
dence before  it,  was  called  upon  to  review  a  finding  of  the 
trial  court  that  the  mother  ''is  an  unfit,  incompetent,  and  im- 
proper person  to  have  the  care,  custody,  or  control  of  her 
minor  child."  The  holding  was  that  the  evidence  so  pre- 
sented did  not  support  this  finding.  Upon  this  present 
appeal  there  are  tendered  for  our  consideration  findings  in 
many  respects  different  from  the  single  finding  which  was 
under  review  in  the  previous  appeal.  The  appellant  rests 
his  case  upon  these  new  findings,  and  insists  that  under  them 
his  petition  for  guardianship  should  have  been  granted  and 
that  of  the  mother  denied.  It  becomes  necessary  then  to  set 
forth  these  findings,  and  it  will  be  done  as  succinctly  as 
possible. 

Warren  A.  Rouse,  the  petitioner,  is  married  and  is  and  for 
many  years  has  been  living  with  his  wife,  Carrie  E.  Bouse. 
To  them  and  into  their  custody  was  given  the  minor  when  he 
was  but  eight  months  of  age.  This  was  in  October,  1906. 
The  child  is,  therefore,  now  about  eleven  years  of  age.  The 
father  is  and  for  many  years  has  been  dead.  Ever  since  its 
reception  into  the  home  of  the  Rouses  it  has  been  treated  by 
them  in  all  respects  as  their  child.  There  was  no  agreement 
entered  into  between  the  Rouses  and  the  mother  of  the  child 
at  the  time  the  former  received  it,  nor  thereafter,  going  to 
either  its  care  or  support,  to  the  mother's  contribution  thereto, 
or  to  the  duty  of  the  Rouses  to  restore  the  child  to  the  mother 
upon  demand.  But  to  the  contrary,  the  mother  has  neither 
supported  nor  maintained  the  child  during  all  of  these  years, 
nor  has  she  provided  for  its  support  and  maintenance,  and 
she  never  has  been  *'and  is  not  now  able  to  support  and  main- 
tain  her  child."  The  Rouses  have  great  affection  for  the 
child  and  are  in  all  respects  fit,  proper,  and  competent  per- 
sons to  have  its  care,  custody,  and  control,  and  **it  is  for  the 
best  interest  of  said  minor  child,  with  respect  to  its  temporal, 
mental,  and  moral  welfare  that  he  remain"  in  their  custody. 
Upon  examination  the  court  finds  that  the  child  is  of  suffi- 
cient age  to  form  an  intelligent  preference  in  the  matter  of 
his  custody,  and  that  his  preference  is  to  remain  in  the  care, 
custody,  and  control  of  the  Rouses.    During  the  time  that 
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they  have  had  the  child  the  mother  has  made  small  voluntary 
contributions  toward  its  support,  not  exceeding  in  the  aggre- 
gate the  sum  of  $150.  The  mother  **is  not  the  proper  per- 
son, in  the  judgment  of  this  court,  to  have  the  care,  custody, 
or  control  of  said  minor  Gerald  Mathews,  but  she  is  not  in- 
competent but  is  competent  to  discharge  the  duties  of  guard- 
ianship." **That  while  said  Annie  Mathews,  respondent,  is 
not  incompetent  to  discharge  the  duties  of  guardianship,  yet 
considering  her  condition,  her  surroundings,  and  ability  to 
care  for  said  minor  child,  the  court  finds  that  the  best  inter- 
ests of  said  minor  child  in  respect  to  its  temporal,  mental, 
and  moral  welfare  is  that  said  child  remain  in  the  custody 
of  the  petitioner ;  and  the  affections  of  said  minor  child  and 
its  relationship  to  the  petitioner  have  become  fixed  to  the  ex- 
tent that  said  minor  child  has  come  to  regard  the  petitioner 
and  said  Carrie  E.  Bouse  as  his  parents  and  that  said  Annie 
Mathews,  the  respondent,  to  that  extent  is  practically  a 
stranger  to  him." 

No  controlling  law  of  the  case  was  declared  upon  the  former 
appeal.  All  that  the  court,  was  there  called  upon  to  do  and 
did  was  to  review  the  evidence  addressed  to  the  finding  of 
the  incompetency  of  the  mother  to  discharge  the  duties  of 
guardianship,  and  the  holding  of  this  court,  after  a  review 
of  the  evidence,  was  that  the  finding  was  not  sustained. 
Upon  the  second  trial  the  court  made  its  findings  with  elabo- 
ration, which  findings  cover  numerous  probative  matters, 
and  together  present,  as  they  are  designed  to  present,  a  sur- 
vey of  the  whole  situation.  Also  it  is  quite  apparent  that 
notwithstanding  the  influence  and  effect  which  the  findings 
thus  made  may  have  upon  the  determination  of  the  ultimate 
question  of  the  competency  of  the  mother,  the  court  felt  con- 
strained by  virtue  of  our  former  decision  to  find  in  terms  that 
she  was  competent,  while  also  finding  that  she  was  not  the 
proper  person  to  be  appointed  guardian. 

We  are  now  called  upon,  in  the  light  of  all  of  these  other 
findings,  to  determine  whether  the  denial  of  guardianship 
letters  to  the  Rouses  was  made  compulsory  upon  the  court 
(as  the  court  unquestionably  deemed  that  it  was  made  com- 
pulsory) by  the  finding  of  competency  of  the  parent,  coupled 
with  the  force  of  section  1751  of  the  Code  of  Civil  Procedure, 
which  declares  that  the  father  or  the  mother  of  a  minor  child 
under  the  age  of  fourteen  years,  if  found  by  the  court  "com- 
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petent  to  discbarge  the  duties  of  guardiaDship,"  is  entitled  to 
be  appointed  a  guardian  in  preference  to  any  otber  person. 
Elsewbere  (Civ.  Code,  sec.  246)  the  law  declares  that  the  pri- 
mary consideration  by  which  the  court  is  to  be  guided  in  the 
appointment  of  a  general  guardian  is  ''what  appears  to  be 
for  the  best  interests  of  the  child  in  respect  to  its  temporal 
and  its  mental  and  moral  welfare;  and  if  the  child  is  of 
sufficient  age  to  form  an  intelligent  preference,  the  court  may 
consider  that  preference  in  determining  the  question."  (Civ. 
Code,  sec.  246,  subd.  1.)  If  the  language  just  quoted  from 
section  1751  of  the  Code  of  Civil  Procedure  were  not  upon 
our  books,  it  would  leave  as  the  controlling  consideration  the 
language  from  section  246  of  the  Civil  Code  just  quoted,  and 
as  the.lSndings  distinctly  and  repeatedly  declare  not  only  that 
the  best  interests  of  the  child  demand  its  continued  control 
under  the  Bouses,  but  as  the  child  itself  has  expressed  that 
preference,  as  furthermore  the  court  has  found  that  the 
mother,  while  competent,  is  not  the  proper  person,  while  the 
Rouses  are  in  all  respects  not  only  competent  but  fit  and 
proper  persons,  no  difficulty  would  be  presented  in  making 
the  determination. 

The  difficulty  arises  from  the  declaration  of  section  1751  of 
the  Code  of  Civil  Procedure  touching  the  parent's  right, 
which  declaration  of  necessity  must  be  read  and  construed 
with  the  language  of  section  246  of  the  Civil  Code. 

In  its  last  analysis,  then,  our  question  is.  What  is  the  mean- 
ing of  the  phrase  ''competent  to  discharge  the  duties  of 
guardianship"  as  that  language  is  employed  in  section  1751? 
"Competency"  is  a  word  of  broad  and  varied  application. 
Within  the  legitimate  scope  of  its  meaning  as  employed  in 
the  law,  it  embraces  many  attributes.  Wealth  alone  does  not 
establish  competency  any  more  than  poverty  alone  establishes 
incompetency.  Wealth  and  mental  capacity  together  do  not 
always  establish  competency,  though,  upon  the  other  hand, 
lack  of  means  and  lack  of  mental  capacity  would  clearly 
render  a  petitioner  for  guardianship  letters  incompetent. 
Wealth  and  ability  may  be  found  in  a  dissolute  and  even  in 
a  criminal  life,  and  no  court  would  award  guardianship  over 
a  minor  to  such  a  dissolute  or  criminal  person,  even  if  he 
were  found  to  be  abundantly  possessed  of  mental  ability  and 
financial  means.  Poverty  alone  of  itself  no  more  establishes 
incompetency  than  wealth  alone  establishes  competency.    No 
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one  would  say  that  the  state  would  or  should  deprive  the 
natural  parent  of  the  custody  of  its  child  because  dire  pov- 
erty, which  may  strike  any  of  us,  had  stricken  that  parent. 
To  the  contrary,  the  state,  in  recognition  that  poverty  shall 
not  be  a  ground  for  the  severance  of  the  relation  of  parent 
and  child,  has  itself  made  provision  to  aid  in  the  support  of 
the  children  of  the  poor,  the  parents  being  expected  to 
contribute  in  accordance  with  their  limited  means.  It  is 
only  when  a  parent  has  abandoned  the  child,  or  has  been 
found  disqualified  for  other  reasons  than  poverty  alone,  that 
under  our  law  the  parental  rights  of  guardianship  are  termi- 
nated and  destroyed.     (Civ.  Code,  sec.  246,  subd.  4.) 

The  finding  of  competency  in  this  case  is  a  full  finding  of 
competency  in  all  mental  and  moral  respects.  No  question 
is  presented  of  the  unfitness  of  the  mother  for  dissoluteness, 
immorality,  unwillingness  to  labor,  or  for  any  other  reason, 
saving  as  that  competency  so  found  is  affected  by  her  poverty. 
But  touching  this,  as  we  have  said,  poverty  itself,  unless  ac- 
companied by  an  abandonment,  or  some  other  disqualifica- 
tion as  above  suggested,  no  one  of  which  is  here  found,  is  not 
sufficient  to  justify  the  denial  by  a  court  of  the  preferential 
parental  right  declared  in  section  1751.  Being  competent, 
the  mother  is  still  entitled  to  the  legal  custody  of  this  child 
which  she  has  not  abandoned,  and  to  whose  support  she  has 
contributed  as  her  limited  means  would  permit.  Upon  tak- 
ing such  custody  she  may  still  be  compelled  to  seek  state  aid 
in  its  maintenance.  But  this  is  only  a  part  of  the  cruel  lot 
which  too  frequently  falls  on  the  very  poor. 

It  is  argued  with  great  force  that  the  trend  of  modern  deci- 
sions is  to  regard  as  of  primary  importance  the  welfare  of 
the  minor  himself.  This  is  most  true.  The  decisions  to  this 
effect  are  made  either  under  the  permission  of  the  law,  which 
contains  no  such  restriction  as  that  found  in  our  section  1751, 
or  eke  are  given  under  the  command  of  the  law  which,  in 
effect,  declares  that  over  and  above  all  else  the  controlling 
consideration  shall  be  the  welfare  of  the  child.  If  we  were 
thus  at  liberty  to  act,  it  might  well  be  that  the  custody  of  this 
child,  under  the  findings  of  the  court,  would  be  given  to  the 
Rouses.  This  is  the  injunction  declared  in  our  own  law  by 
subdivision  1  of  section  246  of  the  Civil  Code.  But,  as  W6 
have  pointed  out,  unless  the  parent  has  for  some  reason  (and 
no  such  reason  is  here  found)  forfeited  his  preferential  right 
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to  the  guardianship  of  his  offspring,  all  considerations  of  the 
welfare  of  the  child  must,  under  our  law,  be  regarded  as  sub- 
ordinate to  that  right. 
The  decree  appealed  from  is  therefore  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  Nofl.  5055,  5056.    In  Bank.— March  22,  1917.] 

In  the  Matter  of  the  Estate  of  FREDERICK  E.  JEPSON, 

Deceased. 

Estate  or  Deceased  Person — Intestacy — Succession  by  Nephews 
AND  Nieces — Intestate  Having  Surviving  Spouse. — ^Under  subdi- 
visions 4  and  2  of  section  1386  of  the  Civil  Code,  aa  amended  in  1905, 
nephews  and  nieces  of  an  intestate  who  died  leaving  a  surviving 
spouse  but  neither  issue,  father,  mother,  brother  or  sister,  succeed 
to  a  part  of  his  estate,  which  previous  to  the  amendment  thej  did 
not  do  except  in  the  event  that  a  brother  or  sister  survived  the  in* 
testate. 

MOTION  to  dismiss  appeals  from  orders  of  the  Superior 
Court  of  Los  Angeles  County  setting  aside  a  homestead  and 
dismissing  a  contest  to  the  application  to  set  aside  such  home- 
stead.   James  C.  Rives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fred  N.  Arnoldy,  and  Stewart  &  Stewart,  for  Appellants. 

Frank  Stewart,  and  J.  W.  Howell,  for  Respondent. 

HENSHAW,  J. — ^Frederick  E.  Jepson,  upon  his  death,  in- 
testate, left  surviving  him  a  widow,  but  neither  issue,  nor 
father,  nor  mother,  nor  brother,  nor  sister.  He  did,  how- 
ever, leave  nephews  and  nieces,  children  of  deceased  brothers 
and  sisters.  The  widow  made  application  to  the  court  in  pro- 
bate to  have  set  apart  to  her  a  homestead.  These  nephews 
and  nieces  filed  a  contest.  Their  contest  was  dismissed  by 
the  court  in  probate,  upon  the  ground  that  they  were  not 
parties  in  interest.    The  court  made  its  order  setting  aside 
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a  homestead  to  the  widow.  The  nephews  and  nieces  have 
appealed  from  both  of  these  orders  and  their  appeals  are  met 
with  this  motion  to  dismiss  upon  the  ground  indicated, 
namely,  that  they  are  not  parties  in  interest. 

The  question,  then,  is  this:  If  these  nephews  and  nieces 
under  our  law  of  succession  have  no  inheritable  interest  in 
the  estate  of  the  deceased,  they  are  not  interested  in  the 
widow's  application  for  a  homestead  and  these  appeals  should 
be  dismissed.  The  argument  that  they  have  no  inheritable  in- 
terest and  are,  therefore,  not  parties  in  interest,  is  founded 
upon  the  construction  which  this  court  gave  to  subdivisions 
2  and  5  of  section  1386  of  the  Civil  Code  as  those  subdivi- 
sions read  before  their  amendment  in  1905,  the  further  con- 
tention being  advanced  that  the  amendments  of  1905  have 
not  changed  the  law  so  as  to  give  such  nephews  and  nieces  an 
inheritable  interest  which  before  the  amendments  was  not 
theirs.  The  cases  referred  to  are  Estate  of  Ingram,  78  Cal. 
586,  [12  Am.  St.  Rep.  80,  21  Pac.  435],  Estate  of  Carmody, 
88  Cal.  616,  [26  Pac.  373],  and  Estate  of  Nigro,  149  Cal.  702, 
[87  Pac.  384],  In  each  of  those  cases  this  court  was  constru- 
ing, as  it  was  compelled  to  do,  subdivision  2  of  section  1386, 
under  the  limitations  upon  that  subdivision  imposed  by  the 
language  of  subdivision  5  of  the  same  section.  By  the  amend- 
ments of  1905  subdivision  5  has  become  subdivision  4,  and 
for  convenience  in  exposition  we  will  here  deal  with  subdivi- 
sion 4,  it  always  being  borne  in  mind  that  in  the  cases  above 
cited  it  was,  and  was  called,  subdivision  5. 

What,  then,  were  these  cases?  The  first  of  them,  the 
Estate  of  Ingram,  supra,  is  the  only  one  calling  for  analysis, 
since  the  other  two  simply  follow  the  construction  placed  on 
the  law  in  the  Estate  of  Ingram.  The  Estate  of  Ingram  pre- 
sented precisely  the  situation  that  exists  in  the  present  case. 
There  was  no  surviving  father  or  mother;  there  was  no  sur- 
viving brother  or  sister,  but  there  were  surviving  children  of 
a  deceased  sister.  At  that  time  subdivision  4  (then  subdivi- 
sion 5)  declared  in  effect  that  the  whole  estate  of  a  spouse 
dying  intestate  went  to  the  surviving  spouse,  unless  the  de- 
ceased spouse  left  either  issue,  or  a  father  or  a  mother,  or  a 
brother  or  a  sister.  It  stopped  there.  Therefore  by  this  un- 
equivocal language,  if  no  one  of  these  persons  was  in  being, 
the  right  of  the  surviving  spouse  to  take  all  of  the  estate  was 
absolutely  fixed.    To  determine  the  disposition  which  the  law 


Digitized  by 


Google 


686  Estate  op  Jepson.  [174  CaL 

made  of  an  estate  under  these  circumstances  when  there  were 
not  such  survivors,  the  judge  in  prohate  primarily,  and  this 
court  in  review,  turned  to  the  language  of  subdivision  2. 
Subdivision  1  made  provision  for  the  case  where  a  deceased 
spouse  left  issue  as  well  as  a  surviving  spouse.  Subdivision 
2  treated  of  the  disposition  of  the  estate  in  the  other  con- 
tingencies contemplated  by  subdivision  4,  and  it  declared  that 
if  the  deceased  spouse  left  father  and  mother  or  father  or 
mother,  one-half  of  the  estate  should  go  to  them  or  the  sur- 
vivor of  them.  If  there  was  neither  father,  nor  mother,  then 
the  one-half  of  the  estate,  which  otherwise  would  have  gone 
to  them,  went  to  the  living  brothers  and  sisters  *'and  to  the 
children  of  any  deceased  brother  or  sister  by  right  of  repre- 
sentation." What,  then,  was  the  inevitable  and  necessary 
construction  of  these  laws  forced  upon  this  court  f  It  was 
simply  this :  Subdivision  4  had  placed  no  limitation  upon  the 
right  of  the  surviving  spouse  to  take  all  of  the  estate  merely 
because  there  might  have  been  living  children  of  a  deceased 
brother  or  sister,  but,  to  the  contrary,  had  said  that  unless 
there  were  living  brothers  or  sisters,  the  whole  estate  should 
go  to  the  widow.  Turning,  then,  to  subdivision  2,  which  con- 
templates that  in  the  event  that  there  is  a  living  brother  or 
sister  and  children  of  a  deceased  brother  or  sister,  the  chil- 
dren of  such  deceased  brother  or  sister  shall  take  the  parent's 
share,  the  constniction  was  inevitable  that  such  children  of  a 
deceased  brother  or  sister  could  take  only  upon  contingency, 
and  that  contingency  was  the  existence  of  a  living  brother  or 
sister.  This  construction,  we  have  said,  was  forced  upon  this 
court.  We  mean  forced  in  the  sense  that  it  was  an  inevi- 
table and  unescapable  conclusion.  The  unreasonableness  of 
it — even  the  injustice  of  it — was  apparent  and  was  recog- 
nized. No  sound  reason  could  be  or  ever  was- attempted  to 
be  adduced  to  support  a  law  which  said,  as  then  did  ours,  that 
children  of  a  deceased  brother  or  sister  could  share  in  the  es- 
tate if  there  was  another  living  brother  or  sister,  but  could 
not  share  if  there  were  none.  All  that  this  court  could  say 
was:  Ita  scripta  lex.  In  time  the  anomaly  of  the  situation 
came  to  be  recognized  by  the  legislature  and  it  amended  sub- 
division 4  in  a  most  important  particular.  It  also  amended 
subdivision  2,  that  it  might  read  harmoniously  with  the 
amended  subdivision  4.  That  amendment  for  the  first  time 
added  to  the  classes,  the  existence  of  which  would  forbid  the 
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surviving  spouse  from  taking  all  of  the  estate  *'the  children 
or  grandchildren  of  a  deceased  brother  or  sister."  Or,  to 
make  our  meaning  plain,  paraphrasing  the  language  of  sub- 
division 4,  while  still  maintaining  its  meaning,  originally  it 
declared  that  all  of  the  estate  shall  go  to  the  surviving  spouse 
unless  the  deceased  spouse  left  issue,  husband,  wife,  father, 
mother,  brother,  or  sister,  in  which  event  the  estate  should  go 
as  provided  in  the  previous  subdivisions  1  and  2;  or,  again 
paraphrasing  its  meaning,  the  subdivision  declared  that  the 
surviving  spouse  should  not  take  all  of  the  estate  if  any  of 
these  enumerated  relations  of  the  deceased  spouse  survive. 
By  the  amendment  to  subdivision  4  it  declared  that  the  sur- 
viving spouse  should  not  take  all  of  the  estate  if,  as  well  as 
those  first  enumerated,  children  or  grandchildren  of  a  de- 
ceased brother  or  sister  survived.  As  a  limitation  upon  the 
right  of  the  wife  to  take  all  of  the  estate,  these  children  and 
grandchildren  of  a  deceased  brother  or  sister  were  placed  in 
the  same  list  and  category  as  a  surviving  parent  or  a  sur- 
viving brother  or  sister.  We  now  have  the  law  reading  as  it 
never  read  before.  We  have  the  law  declaring  that  the  sur- 
viving spouse  shall  not  take  all  if  the  deceased  spouse  left  a 
surviving  father,  or  mother,  or,  failing  these,  left  a  surviving 
brother  or  sister,  or,  failing  these,  left  children  or  grandchil- 
dren of  a  deceased  brother  or  sister.  It  still  becomes  neces- 
sary to  turn  to  subdivision  2  to  learn  what  disposition  the  law 
makes  of  the  estate  when  any  of  the  contingencies  or  limita^ 
tions  contemplated  by  subdivision  4  upon  the  surviving 
spouse's  right  to  take  all  of  the  estate  have  arisen,  and  we  do 
this  now  with  the  fixed  declaration  of  the  law  that  the  surviv- 
ing spouse  shall  not  take  all  of  the  estate  if  there  be  surviving 
children  or  grandchildren  of  a  deceased  brother  or  sister  of  the 
deceased  spouse.  When  we  turn  to  the  consideration  of  sub- 
division 2,  with  this  new  light  and  law  before  us,  we  now  find 
a  law  rationally  and  justly  framed  to  enable  children  of  a 
deceased  brother  or  sister  to  inherit,  whether  or  not  there  be 
a  surviving  brother  or  sister.  If  there  be  a  surviving  brother 
or  sister  then  the  children  of  each  deceased  brother  or  sister 
take  collectively  their  parent's  share  ''by  right  of  representa- 
tion." If  there  be  no  surviving  brother  or  sister  and  there 
be  children  of  more  than  one  deceased  brother  or  sister,  each 
group  of  such  children  takes  the  parent's  share  by  right  of 
representation.    Such  is  the  manifest  meaning  of  the  amended 
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law ;  such  ifi  the  meaning  that  would  have  been  given  to  this 
law  from  the  first — saving  that  this  court  was  unable  to 
give  it  because  of  the  original  limitation  in  subdivision  4,  so 
often  referred  to. 

And,  finally,  let  it  be  said,  if  the  amendment  to  subdivision 
4,  aptly  phrased  to  accomplish  this  thing,  does  not  mean  this 
it  means  nothing,  and  the  legislature  was  but  beating  the  air. 

The  precise  question  here  under  consideration  has  never 
been  directly  presented  to  this  court  under  these  amendments 
to  section  1386  of  the  Civil  Code.  But  upon  the  other  hand 
there  is  no  decision  of  the  court  given  since  those  amendments 
which  follows  the  views  of  the  Estate  of  Ingram — ^the  law  of 
which  case  happily  fell  to  the  ground  with  the  existence  of  the 
amendments.  To  the  contrary,  while  the  question  was  not 
directly  presented  in  them,  the  opinions  in  such  cases  as 
Estate  of  Claiborne,  158  Cal.  646,  [112  Pac.  278],  could  only 
have  been  written  under  the  recognized  concession  of  the  liti- 
gants that  the  law  had  been  changed  as  indicated — a  conces- 
sion which  the  court  accepted.  Estate  of  Nigro,  172  Cal.  474, 
[156  Pac.  1019],  contains  nothing  in  opposition  to  what  has 
been  here  said.  In  the  Estate  of  Nigro  this  court  simply  laid 
dowm  the  unimpeachable  proposition  that  children  and  grand- 
children of  a  deceased  brother  or  sister  were  not  grouped  in 
the  law  as  forming  together  one  class  but  as  forming  two  dis- 
tinct classes,  so  that  grandchildren  were  entitled  to  the  in- 
heritance only  in  the  event  that  there  were  no  living  children. 

The  motions  to  dismiss  are  therefore  denied. 

Sloss,  J.,  Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  and  Angellotti, 
C.  J.,  concurred. 

LORIGAN,  J.,  Dissenting.— I  dissent. 

As  subdivisions  2  and  4  of  section  1386  of  the  Civil  Code 
now  stand  they  provide — subdivision  2 — that  ''If  the  dece- 
dent leaves  no  issue,  the  estate  goes  one-half  to  the  surviving 
husband  or  wife,  and  the  other  half  to  the  decedent's  father 
and  mother  in  equal  shares,  and  if  either  is  dead  the  whole 
of  said  half  goes  to  the  other.  If  there  is  no  father  or  mother, 
then  one-half  goes  in  equal  shares  to  the  brothers  and  sisters 
of  decedent  and  to  the  children  or  grandchildren  of  any  de- 
ceased brother  or  sister  by  right  of  representation/*  I  have 
italicized  that  portion  of  the  section  more  particularly  in- 
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volved  in  the  consideration  of  this  matter.  Subdivision  4 
provides  that  '*if  the  decedent  leaves  a  surviving  husband  or 
wife,  and  neither  issue,  father,  mother,  brother,  sister,  nor  the 
children  or  grandchildren  of  a  deceased  brother  or  sister,  the 
whole  estate  goes  to  the  surviving  husband  or  wife."  These 
are  the  only  subdivisions  of  the  section  requiring  attention. 
Appellants  base  their  claim  as  heirs  to  a  portion  of  the  estate 
of  decedent  under  subdivision  2  of  the  section. 

When  the  Ingram  case,  referred  to  in  the  prevailing  opin- 
ion, was  decided  in  1889,  subdivision  2  of  section  1386  read 
just  as  it  does  now  except  that  in  1905 — ^many  years  after  it 
was  decided — ^it  was  amended  so  as  to  add  the  words  **or 
grandchildren"  after  the  words  ** children."  The  other  sub- 
division quoted  above — subdivision  4 — ^is  the  same  now  as  it 
was  when  the  Ingram  case  was  decided  except  that  it  was  then 
marked  subdivision  5,  and  except,  further,  that  it  also  was 
amended  in  1905  to  add  **nor  the  children  or  grandchildren 
of  a  deceased  brother  or  sister"  after  the  word  "sister." 
These  amendments  do  not  affect  the  situation  here  as  far  as 
grandchildren  are  concerned,  because  there  are  none. 

Now,  as  to  the  Ingram  case,  78  Cal.  586,  [12  Am.  St.  Rep. 
80,  21  Pac.  435].  It  appears  therefrom  that  Mrs.  Ingram, 
deceased,  left  a  surviving  husband^  but  no  issue  and  no  sus- 
viving  father,  mother,  brother  or  sister.  There  were,  how- 
ever, left  by  her  certain  children  and  grandchildren  of  a  de- 
ceased sister,  who,  on  distribution  of  the  estate,  claimed  that 
they  were  entitled  to  one-half  of  it.  The  trial  court  having 
ignored  their  claim  entirely,  and  having  distributed  all  the 
estate  to  the  assignee  of  the  surviving  husband,  the  said  chil- 
dren and  grandchildren  of  the  said  deceased  sister  appealed. 
They  asserted,  as  do  the  appellants  here,  that  they  were  en- 
titled to  one-half  of  the  estate  under  said  subdivision  2  of 
section  1386.  This  court,  however,  held  to  the  contrary,  and 
in  construing  both  subdivisions  2  and  5  (now  4  as  amended) 
said:  "It  is  entirely  beyond  doubt  that  the  whole  of  the  es- 
tate should  have  been  distributed  to  the  surviving  husband. 
Paragraph  4  of  section  1386  of  the  Civil  Code  is  too  clear  to 
present  any  difficulty  of  construction  whatever.  It  is  as  fol- 
lows: 'If  the  decedent  leaves  a  surviving  husband  or  wife,  and 
neither  issue,  father,  mother,  brother,  nor  sister,  the  whole 
estate  goes  to  the  surviving  husband  or  wife.'  Paragraph  2 
of  said  section  refers  to  the  case  where  there  is  a  surviving 
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brother  or  sister,  and  provides  that  in  such  case,  if  there  be 
also  children  of  the  deceased  brother  or  sister,  they  shall  take 
their  parents'  share  by  right  of  representation.  It  is  vain  to 
argue  against  the  injustice  of  the  rule,  or  to  contend  that  in 
a  case  like  the  one  at  bar  the  children  of  a  deceased  sister 
ought  to  have  a  share  in  the  estate  when  there  is  not  any  sur- 
viving brother  or  sister,  as  well  as  when  there  is.  Succession 
to  estates  is  purely  a  matter  of  statutory  regulation,  which 
cannot  be  changed  by  courts." 

While  this  was  a  department  decision,  the  construction  put 
on  these  subdivisions  was  subsequently  affirmed  in  Bank  in 
Estate  of  Carmody,  88  Cal.  616,  [26  Pac.  373],  and  Estate  of 
Nigro,  149  Cal.  702,  [87  Pac.  384],  in  which  latter  case  it  was 
declared,  while  not  questioning  the  construction  of  the  sub- 
divisions as  made  in  the  Ingram  case,  that  such  interpretation 
of  the  law  had  theretofore  become  a  rule  of  property  which 
should  be  and  is  adhered  to.  These  two  decisions  were  made 
under  the  subdivisions  as  they  stood  prior  to  the  said  amend- 
ments of  1905,  and  they  are  confirmatory  of  the  construction 
in  the  Ingram  case  of  the  subdivisions  as  they  then  stood  and 
such  construction  should  be  adhered  to  not  only  as  a  proper 
one,  but  as  having  become  a  long-established  rule  of  property, 
unless  the  amendment  of  1905  to  subdivision  4  compels  a 
different  construction.  The  prevailing  opinion  decides  that 
it  does.  I  am  unable  to  agree  with  it.  Certainly,  the  amend- 
ment of  1905  of  subdivision  2  itself  worked  no  change  in  the 
construction  as  given  in  the  Ingram  case.  That  amendment 
amounted  only  to  the  insertion  of  the  word  ''grandchildren" 
therein  which  obviously  operated  solely  as  an  enlargement  of 
the  class  who  might  take  if  the  class  of  ''children  or  grand- 
children" could  take  at  all.  No  one  claims  that  this  subdivi- 
sion alone,  as  amended,  called  for  any  different  construction 
than  it  received  in  the  Ingram  case.  And  appellants  do  not. 
So  it  must  be  taken  that  as  far  as  subdivision  2  is  concerned 
it  means,  taken  by  itself,  just  what  it  has  always  meant  and 
as  the  Ingram  case  declared  it  meant,  namely,  that  the  issue 
of  a  brother  or  sister  of  a  deceased  spouse  could  not  inherit 
unless  there  were  also  a  brother  or  sister  left  surviving  the 
decedent.  It  is  claimed,  however,  that  a  change  in  subdivi- 
sion 2  was  wrought  through  the  amendment  of  subdivision  4 
in  1905.  If  this  is  not  so  then  it  has  not  been  wrought  at  aU. 
If  the  amendment  did  have  this  effect  where  is  the  language 
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in  it  which  declares  itf  The  insertion  in  subdivision  4  of  the 
words  **nor  the  children  or  grandchildren"  is  not  language 
potent  or  positive  of  itself  to  give  them  the  right  to  inherit  at 
all.  These  words  were  simply  inserted  in  subdivision  4  to 
have  it  conform  to  subdivision  2  and  make  it  consistent  and 
harmonious  with  it.  What  the  amendment  to  both  these  sub- 
divisions amounted  to  is  as  to  subdivision  2 — that  grandchil- 
dren and  children  of  a  deceased  sister  or  brother  may  with  a 
surviving  brother  or  sister  of  a  decedent  inherit  one-half  the 
estate  of  a  decedent  with  the  surviving  spouse,  but  only  where 
there  is  a  surviving  brother  or  sister  of  the  decedent  who  is 
entitled  to  do  so.  As  to  subdivision  4 — that  the  surviving 
spouse  shall  inherit  the  whole  estate  when  the  decedent  leaves 
**  neither  .  .  .  brother,  sister,  nor  the  children  or  grandchil- 
dren of  a  deceased  brother  or  sister.''  In  other  words,  when 
the  decedent  spouse  leaves  none  of  those  who,  as  enumerated 
therein  would  be  entitled  to  inherit  one-half  of  it  under  sub- 
division 2,  then  the  whole  estate  goes  to  the  surviving  spouse, 
It  will  be  observed  also  that  the  only  subdivision  which  gives 
brothers  or  sisters,  children  or  grandchildren  of  a  deceased 
brother  or  sister,  in  plain  and  direct  language  any  right  to 
inherit  with  a  surviving  spouse  at  all  is  this  subdivision  2. 
Subdivision  4  does  not  pretend  to  confer  any  right  of  inherit- 
ance on  any  one  save  the  surviving  spouse,  and  then  gives  the 
whole  estate  to  such  survivor  when  none  of  the  parties  exist 
who  under  subdivision  2  re-enumerated  in  subdivision  4, 
would  be  entitled  to  take.  It  is  necessarily  understood  when 
subdivision  4  declares  that  on  the  nonexistence  of  any  of  the 
different  classes  enumerated  therein,  the  surviving  spouse 
takes  the  whole  estate,  that  what  is  meant  is  that  none  of  the 
classes  exist  who,  if  left,  would  be  capable  of  inheriting  under 
subdivision  2.  {Anderson  v.  Potter,  5  Cal.  63.)  If  the  legis- 
lature did  not  agree  with  the  interpretation  in  the  Ingram 
case  it  took  it  many  years — ^some  seventeen — ^to  enact  some- 
thing different,  with  the  result  that  instead  of  a  clear  and 
positive  enactment  as  to  inheritable  rights,  if  that  was  the  in- 
tended subject,  we  are  still  left  to  indulge  in  more  construc- 
tion and  interpretation  as  to  what  was  meant.  Certainly,  if 
it  was  intended  to  change  the  Ingram  rule  and  establish  a 
different  rule  of  succession,  it  was  not  difiScult  for  the  legis- 
lature to  do  so,  and  do  it  in  plain  certain  language  in  the 
proper  place.    If  children  and  grandchildren  were  to  inherit 
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one-half  with  the  surviving  spouse  though  no  brothers  or 
sisters  survived  the  decedent,  it  could  have  easily  and  clearly 
said  so  in  subdivision  2,  where  the  inheritable  rights  of  said 
persons  are  declared,  and  not  left  it  to  be  construed  through 
the  use  of  negative,  indirect,  and  obscure  language  inserted 
in  subdivision  4  and  which  does  not  refer  to  succession  or  in- 
heritance at  all,  and  particularly  where  the  only  inheriting 
language  used  in  said  section  is  that  conferring  a  positive 
inheritable  right  on  the  surviving  spouse.  I  am  satisfied  that 
the  enumeration  in  subdivision  4,  of  any  of  those  who  might 
not  be  entitled  to  take  with  the  surviving  spouse  the  one-half 
of  the  estate  under  subdivision  2,  was  made  simply  as  a  rea- 
son for  granting  or  vesting  the  whole  estate  in  such  surviving 
spouse,  and  as  not  affecting  the  change  in  the  rules  of  succes- 
sion declared  in  subdivision  2  and  as  construed  in  the  Ingram 
case. 

The  Estate  of  Claiborne,  158  Cal.  646,  [112  Pac.  278],  is 
not  to  be  taken  as  authority  questioning  the  rule  of  the 
Ingram  case.  That  case  is  not  mentioned  or  discussed  there 
nor  was  the  construction  of  subdivisions  2  and  4,  or  either  of 
them,  involved  in  that  appeal.  It  could  not  be,  as  the  ques- 
tion there  was  not  one  of  succession  on  intestacy,  but  the  con- 
struction of  peculiar  terms  in  a  will.  As  far  as  the  Estate  of 
Nigro,  172  Cal.  474,  [156  Pac.  1019],  is  concerned,  while  it 
did  not  involve  the  same  question  as  here — ^the  construction 
of  subdivisions  2  and  4 — it  did  involve  the  construction  of 
subdivisions  2  and  3.  In  that  construction  the  reasoning  in 
the  Ingram  case  was  applied  and  approved,  and  I  do  not  per- 
ceive that  the  two  cases  present  any  radical  difference  between 
them  in  the  language  used  as  to  inheritable  rights. 

I  think  the  trial  court  was  correct  in  holding  that  the  appel- 
lants had  no  interest  in  the  estate  which  entitled  them  to 
appear  therein  or  to  be  heard  on  appeal  to  this  court,  and  that 
the  motions  to  dismiss  their  appeals  should  be  granted. 


Digitized  by 


Google 


March,  1917.]  In  be  Madalina.  693 


[Crim.  No.  2032.    In  Bank.— March  23,  1917.] 

In  re  ANDREW  MADALINA,  on  Habeas  Corpus. 

Criminal  Law — Pabent  and  Ohild — State  cannot  Question  Legiti- 
macy OF  Child  Born  in  Wedlock. — In  a  criminal  prosecution  under 
section  270  of  the  Penal  Code  of  an  alleged  father  for  failure  to 
provide  for  his  alleged  illegitimate  child,  the  state  of  California  maj 
not  question  the  legitimacy  of  such  child,  when  it  was  bom  in  lawful 
wedlock  to  a  woman  whose  husband  was  alive  when  it  was  bom  to 
her,  and  between  whom  there  had  been  no  divorce. 

Id. — Who  may  Dispute  Presumption  of  Legitimacy. — Under  section 
195  of  the  Civil  Code,  the  presumption  of  the  legitimacy  of  a  child 
bom  in  wedlock  can  be  disputed  only  by  the  husband  or  wife,  or 
the  descendant  of  one  or  both  of  them. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  sheriflE  of  Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  J.  Dole,  for  Petitioner. 

Clarence  F.  Lea,  District  Attorney,  and  C.  W.  Hoyle, 
Assistant  District  Attorney,  for  Respondent. 

LORIQAN,  J. — ^Petitioner  seeks  his  release  in  this  habeas 
corpus  proceeding  from  the  custody  of  the  sheriflE  of  Sonoma 
County,  who  holds  him  under  a  commitment  by  a  magistrate 
to  answer  before  the  superior  court  of  that  county  for  failure 
to  provide  for  his  alleged  illegitimate  child.  The  facts  pre- 
sented on  the  hearing  before  the  magistrate  and  upon  which 
the  commitment  was  based,  but  which  are  claimed  to  be  legally 
insuflScient  to  warrant  his  detention,  are  stipulated  by  the 
attorney  for  petitioner  and  the  district  attorney  of  Sonoma 
County. 

The  petitioner  was  prosecuted  under  section  270  of  the 
Penal  Code  as  amended  in  1915  [Stats.  1915,  p.  572],  which 
reads  as  follows:  **A  parent  of  either  a  legitimate  or  illegiti- 
mate, minor  child  who  willfully  omits,  without  lawful  excuse, 
to  furnish  necessary  food,  clothing,  shelter,  or  medical  attend- 
ance for  bis  child,  is  punishable  by  imprisonment  in  the  state 
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prison,  or  in  the  county  jail,  not  exceeding  two  years,  or  by 
fine  not  exceeding  one  thousand  dollars,  or  by  both." 

The  facts  as  stipulated  are  that  the  minor  child  referred  to 
in  the  complaint  is  about  eight  months  old ;  that  it  was  bom 
in  lawful  wedlock  to  a  woman  whose  husband  was  alive  when 
said  child  was  bom  to  her,  and  between  whom  there  had  been 
no  judgment  of  divorce.  At  the  preliminary  examination,  so 
it  is  stipulated,  the  mother  testified  to  the  nonaceess  of  her 
husband,  or  of  any  person  other  than  said  petitioner,  for  a 
period  of  two  years  next  prior  to  the  birth  of  the  child.  It 
was  further  stipulated  that  no  action  had  ever  been  begun  by 
the  said  mother  or  by  any  other  person,  under  section  196a 
of  the  Civil  Code,  to  determine  the  parentage  of  said  child,  or 
to  obtain  a  judgment  against  the  petitioner  or  any  other  per- 
son for  the  support  of  said  child  and  that  there  is  no  such 
judgment. 

In  disposing  of  this  petition  several  sections  of  the  codes 
are  to  be  taken  into  consideration. 

Section  196a  of  the  Civil  Code,  a  moment  ago  referred  to, 
provides:  *'The  father  as  well  as  the  mother,  of  an  illegiti- 
mate child  must  give  him  support  and  education  suitable  to 
his  circumstances.  A  civil  suit  to  enforce  such  obligations 
may  be  maintained  in  behalf  of  a  minor  illegitimate  child,  by 
his  mother  or  guardian,  and  in  such  action  the  court  shall  have 
power  to  order  and  enforce  performance  thereof,  the  same  as 
under  sections  138,  139,  and  140  of  the  Civil  Code,  in  a  suit 
for  divorce  by  a  wife." 

By  section  193  of  the  Civil  Code  it  is  provided  that  **all 
children  born  in  wedlock  are  presumed  to  be  legitimate." 

Section  195  of  the  same  code  declares:  "Who  may  dispute 
the  legitimacy  of  a  child.  The  presumption  of  legitimacy  can 
be  disputed  only  by  the  husband  or  wife,  or  the  descendant  of 
one  or  both  of  them.  Illegitimacy,  in  such  case,  may  be 
proved  like  any  other  fact." 

The  sections  quoted  are  all  the  sections  of  the  code,  crimi- 
nal or  civil,  which  bear  directly  upon  the  principal  and,  in 
our  opinion,  the  sole  question  involved  here,  namely,  whether 
the  state  of  California  in  a  criminal  prosecution  of  this  char- 
acter brought  in  its  name  is  authorized  to  question  the  legiti- 
macy of  a  child  born  in  wedlock. 

The  first  legislation  in  this  state  of  the  nature  involved  here 
was  enacted  in  1913  when  section  196a,  heretofore  quoted, 
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was  passed  providing  for  a  civU  suit  at  the  instance  of  the 
mother  of  an  illegitimate  child,  or  its  gnardian,  against  its 
father  for  its  support  and  education.  In  1914,  one  Qambetta, 
was  prosecuted  under  section  270  of  the  Penal  Code  as  it  then 
stood,  it  being  claimed  that  the  said  section  270,  aided  by  sec- 
tion 196a,  provided  for  the  criminal  prosecution  of  the  father 
of  an  illegitimate  child  for  its  nonsupport.  This  court  on 
habeas  corpus  {In  re  Oambetta,  169  Cal.  100,  [145  Pac.  1005] ) 
held  that  section  270  of  the  Penal  Code  as  it  then  stood  had 
no  application  to  the  father  of  an  illegitimate  child  and  that 
section  196a  of  the  Civil  Code,  adopted  in  1913,  imposing  an 
obligation  on  a  father  to  support  his  illegitimate  child  had 
not  changed  the  application  of  said  section  270  of  the  Penal 
Code  in  any  way.  Subsequent  to  this  decision,  and  in  1915, 
the  legislature  amended  section  270  of  the  Penal  Code  to  pro- 
vide as  it  does  now,  that  the  parent  of- either  a  legitimate  or 
illegitimate  minor  child  shall  be  liable  to  criminal  prosecu- 
tion, as  each  still  remains,  under  section  196a  of  the  Civil 
Code,  liable  to  a  civil  action  for  its  nonsupport.  While  it 
thus  appears  that  under  the  amendment  to  section  270  of  the 
Penal  Code  the  father  of  an  illegitimate  child  may  be  prose- 
cuted criminally  for  its  nonsupport,  it  is  contended  by  coun- 
sel for  petitioner  that  a  criminal  proceeding  will  lie,  under 
said  section,  against  the  father  only  in  a  case  where  the  child 
is  the  illegitimate  offspring  of  his  intercourse  with  an  un- 
married woman  and  that  it  will  not  lie,  and  was  not  intended 
to  lie,  against  him  in  the  case  of  a  child  which  had  been  born 
in  wedlock.  The  last  portion  of  the  contention  of  petitioner 
is  the  only  point  in  the  case  which  we  deem  it  necessary  to 
consider.  As  amplified  by  him  in  his  argument  his  position 
respecting  it  is  this :  That  it  being  conceded  that  this  child,  of 
which  the  petitioner  is  alleged  to  be  the  father,  was  born  in 
wedlock,  the  presumption  is  that  it  is  legitimate ;  that  the  de- 
clared policy  of  this  state  as  expressed  in  its  legislation  is 
that  the  presumption  of  such  legitimacy  can  be  disputed  only 
by  the  husband  or  wife  or  the  descendants  of  one  of  them; 
that  no  one  else  may  do  so ;  that  the  state  having  thus  by  ex- 
press legislation  inhibited  any  question  as  to  the  legitimacy 
of  a  child  bom  in  wedlock  being  raised  except  as  above  indi- 
cated, cannot  itself  raise  it  in  a  criminal  prosecution  or  other 
proceeding.  It  is,  of  course,  to  be  understood,  that  when  it 
is  said  that  the  state  cannot  itself  raise  the  question  of  the 
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legitimacy  of  a  child  bom  in  wedlock,  it  is  not  meant  that  it 
has  no  power  to  enact  legislation  authorizing  such  inquiry  in 
a  proceeding  in  its  name,  but  only  that  it  has  not  so  far  done 
60 ;  that  on  the  contrary  it  has  denied  itself  this  right  by  ex- 
pressly declaring  who  of  others  alone  may  do  so. 

We  are  satisfied  that  the  position  of  counsel  for  petitioner 
is  correct,  and  that  any  claim  to  the  contrary  is  answered  by 
a  consideration  simply  of  section  195  of  the  Civil  Code,  which 
declares  that  the  presumption  of  the  legitimacy  of  a  child 
born  in  wedlock  can  only  be  raised  by  the  husband  or  wife  or 
the  descendants  of  one  of  them.  This  is  the  declared  policy 
of  this  state,  and  is  simply  the  adoption  of  a  rule  prevailing 
generally  in  all  civilized  communities.  If  the  state  has  de- 
cided to  depart  from  that  policy  it  certainly  has  not  declared 
that  intent  by  any  express  language  found  in,  or  any  reason- 
able inference  to  be  deduced  from,  the  terms  of  section  270 
itself,  or  considered  in  connection  with  section  196a.  Counsel 
for  respondent  strenuously  contends  that  section  195  of  the 
Civil  Code  is  inapplicable,  because  the  criminal  proceeding 
under  section  270  is  found  in  the  Penal  Code  which  as  to 
all  criminal  procedure  governs.  But  this  contention  is  not 
sound.  A  mere  place  in  the  codes  is  not  decisive  of  the  effect 
or  the  application  of  code  provisions.  The  Civil  Code  by  sec- 
tion 195  was  laying  down  a  rule  of  public  policy  in  a  matter 
which  the  state  deemed  vital  to  society;  it  was  following  the 
civilized  rule  and  made  it  applicable  under  all  circumstances 
where  the  question  of  legitimacy  of  children  bom  in  wedlock 
was  sought  to  be  raised,  prescribing  a  limitation  as  to  the  per- 
sons who  might  raise  the  question  by  expressly  enumerating 
those  who  might  do  so ;  it  eliminated  itself  from  doing  it  under 
an  application  of  the  familiar  rule  that  an  enumeration  of 
persons  to  be  affected  by  a  code  provision  is  an  implied  ex- 
clusion of  all  others.  By  the  Civil  Code  section  the  inquiry 
was  expressly  limited  on  behalf  of  certain  persons.  When  it 
came  to  providing  for  proceedings  under  section  270  the  legis- 
lature did  not  in  any  language  found  therein,  or  anywhere 
else,  abrogate  what  it  had  laid  down  in  section  195  as  to  ques- 
tioning the  legitimacy  of  a  child  born  in  wedlock.  This  sec- 
tion 195  is  to  be  considered  with  section  270  as  in  pari  materia 
with  the  latter  and  must  be  construed  as  a  part  of  it  (PoL 
Code,  sec.  4480  et  seq.) 
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But  it  is  said  by  counsel  for  respondent  that  authority  to 
raise  the  question  of  legitimacy  where  the  child  is  born  in 
wedlock  must  be  implied  from  the  enactment  of  section  270 
authorizing  the  criminal  proceeding;  that  such  a  proceeding 
can  only  be  brought  in  the  name  of  the  state.  True,  the  crimi- 
nal proceeding  must  be  in  the  name  of  the  state — the  people — 
and  is  authorized  to  punish  the  parent  of  an  illegitimate  or 
legitimate  child  for  an  omission  without  excuse  to  support  it. 
Parents  of  legitimate  children  may  be  prosecuted  at  the  suit 
oi  the  state ;  parents  of  illegitimates  bom  out  of  wedlock  may 
also  be  prosecuted.  So  that  the  code  provision  is  not  with- 
out cases  for  its  application  where  the  question  of  the  legiti- 
macy of  the  child  will  not  arise,  or  where  it  will  be  a  proper 
subject  of  inquiry  at  the  suit  of  the  state.  But  when  it  is 
attempted  to  bring  within  its  terms  in  a  criminal  prosecution 
a  question  of  the  legitimacy  of  children  bom  in  wedlock  there 
is  nothing  directly  or  inferentially  in  the  language  of  section 
270  which  authorizes  the  state  to  raise  that  question.  To  the 
contrary,  the  expressly  declared  policy  of  the  state  as  found 
in  section  195  precludes  it  from  doing  so,  and  in  the  interests 
of  public  policy,  decency,  morality,  and  the  protection  of 
innocent  children  this  commends  itself.  Public  policy  and 
common  decency  are  opposed  to  the  bastardizing  of  children 
bom  in  wedlock  against  the  wishes  and  perhaps  against  the 
protest  of  their  putative  parents.  If  neither  the  husband  nor 
the  wife  to  an  existing  marriage  desires  to  raise  any  question 
of  the  legitimacy  of  a  child  born  during  its  existence,  the  best 
interests  and  welfare  of  society  will  be  promoted  if  the  state 
likewise  declines  to  intervene  in  raising  that  question.  It  will 
appear,  too,  that  the  welfare,  comfort,  and  happiness  of  inno- 
cent children  are,  under  this  policy  of  the  state,  best  eon- 
served,  as  they  are  protected  against  the  stigma  of  illegiti- 
macy, or  aspersions  cast  upon  their  birth  being  raised  by  third 
persons,  either  through  excessive  zeal  or  actuated  by  sinister 
motives  in  criminal  proceedings  brought  in  the  name  of  the 
state. 

The  writ  is  granted  and  the  petitioner  ordered  discharged 
from  custody. 

Melvin,  J.,  Shaw,  J.,  Henshaw,  J.,  Sloss,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 
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[S.  p.  No.  6790.    Department  Two.— March  26,  1917.] 

JOHN  E.  McDOUGALD,  as  Treasurer  of  the  City  and 
County  of  San  Francisco,  Appellant,  v.  ALICE  M. 
LILIENTHAL  et  al.,  Respondents. 

Inheritance  Tax — Act  of  1905— Pbopeety  in  this  State  of  Non- 
resident Decedent.— Section  1  of  the  inheritance  tax  law  of  1905 
(Stats.  1905,  p.  341),  providing  that  "all  property  which  shall  pass, 
by  will  or  by  the  intestate  laws  of  this  state,  from  any  person  who 
may  die  seized  or  possessed  of  the  same  while  a  resident  of  this 
state,  or  if  such  decedent  was  not  a  resident  of  this  state  at  the 
time  of  death,  which  property,  or  any  part  thereof,  shaU  be  within 
this  state  .  .  .  shall  be  and  is  subject  to"  an  inheritance  tax,  imposes 
such  tax  (1)  upon  all  property  passing  by  will  or  by  the  intestate 
laws  of  thijB  state,  and  (2)  upon  all  property  of  a  nonresident  deced- 
ent, which,  regardless  of  its  mode  of  transfer  or  succession  shaU  be 
within  the  state. 

Id. — Local  Administration  Proceeding  UNNECESSAay  to  Imposition 
OF  Tax. — The  imposition  of  such  tax  upon  property  within  this 
state  of  a  nonresident  decedent  is  in  no  wise  dependent  upon  any 
proceedings  in  probate,  ancillary  or  otherwise,  had  within  the  state. 
K  Id. — Taxing  Power  op  State  Over  Personal  Property. — The  maxim 
mobiXia  ieqyALuXur  personam  is  one  which  the  state  in  its  taxing 
laws  may  modify  or  reverse. 

Id. — Stock  in  California  Corporation  Owned  by  Nonresident. — 
Shares  of  stock  in  a  California  corporation  belonging  to  a  non- 
resident decedent  are  liable  to  the  inheritance  tax  imposed  by  such 
act,  without  regard  to  the  place  where  the  certificates  evidencing 
the  stock  ownership  may  be  kept. 

Id. — Federal  Constitution — Full  Faith  and  Credit  Clause — Dis- 
tribution in  Court  of  Domicile.— The  full  faith  and  credit  clause 
of  the  constitution  of  the  United  States  and  the  decree  of  distri- 
bution in  the  probate  court  of  the  domicile  of  the  nonresident 
decedent  does  not  preclude  the  imposition  by  this  state  of  an 
inheritance  tax  on  property  therein  situated  which  is  distributed 
by  such  decree. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Hartley  F.  Peart,  U.  8.  Webb,  Attorney-General,  Albert  H. 
Elliott,  Assistant  Inheritance  Tax  Attorney,  William  A.  Sulli- 
van, Assistant  Inheritance  Tax  Attorney,  and  Gus  L.  Baraty, 
for  Appellant. 

Lilienthal,  McKinstry  &  Raymond,  for  Respondents. 

HENSHAW,  J.— Albert  Lilienthal,  a  nonresident  of  this 
state  and  a  resident  of  the  state  of  New  York,  died  intestate 
in  the  city  and  state  of  New  York.  At  the  time  of  his  death 
he  was  the  owner  of  1,386  shares  of  the  capital  stock  of  the 
Lilienthal  Company,  a  California  corporation,  having  its  prin- 
cipal place  of  business  in  the  city  and  county  of  San  Fran- 
cisco. The.  certificates  representing  his  ownership  in  the 
capital  stock  of  the  corporation  were,  at  the  time  of  the  dece- 
dent's  death,  in  the  city  of  New  York.  This  property  was 
distributed  in  probate  proceedings  by  the  courts  of  the  state 
of  New  York,  and  these  shares  were  distributed  to  the  re- 
spondents upon  this  appeal,  who  are,  respectively,  one  the 
widow,  the  other  the  son  of  the  deceased.  The  inheritance 
tax  imposed  through  the  succession  of  ownership  of  this  stock 
under  the  laws  of  the  state  of  New  York  was  duly  paid.  No 
probate  proceedings  upon  the  estate  of  the  deceased  have  been 
had  in  the  state  of  California.  The  inheritance  tax  law  of 
1905  (Stats.  1905,  page  341)  is  the  California  law  which  was 
in  force  at  the  time  of  the  death  of  the  decedent.  The  treas- 
urer of  the  city  and  county  of  San  Francisco,  appellant 
herein,  filed  a  petition  as  contemplated  by  the  law  looking  to 
the  exaction  of  a  tax  upon  this  personal  property  under  our 
law.  The  respondents  herein  answered,  hearing  was  had,  and 
the  court  gave  judgment  against  the  treasurer's  contention. 
From  that  judgment  this  appeal  is  taken. 

Section  1  of  the  act  of  1905  is  the  section  defining  the  prop- 
erty for  whose  transfer  by  act  or  by  operation  of  law  a  tax 
is  imposed.  The  construction  of  this  section  gives  rise  to  the 
principal  controversy  between  these  parties.  The  section, 
in  so  far  as  it  is  here  necessary  to  quote  it,  provides  as  fol- 
lows: "All  property  which  shall  pass,  by  will  or  by  the  intes- 
tate laws  of  this  state,  from  any  person  who  may  die  seized 
or  possessed  of  the  same  while  a  resident  of  this  state,  or  if 
such  decedent  was  not  a  resident  of  this  state  at  the  time  of 
death,  which  property,  or  any  part  thereof,  shall  be  within 
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this  state  .  .  .  shall  be  and  is  subject  to  a  tax  hereinafter 
provided  for.  ..."  Respondents'  interpretation  of  this 
language,  which  was  adopted  by  the  trial  court,  is  that  the 
state  has  imposed  this  tax  only  on  '*all  property  which  shall 
pass,  by  will  or  by  the  intestate  laws  of  this  state" ;  that  in  the 
succeeding  part  of  the  sentence,  grammatically  and  by  neces- 
sary construction  (since  this  tax  proceeding  is  admittedly  one 
in  invitum)  the  words  ** which  property"  have  direct  refer- 
ence to  and  in  their  meaning  are  limited  by  the  opening 
words  of  the  act;  that,  consequently,  the  state  has  declared 
its  intention  to  tax  only  property  which  shall  pass  by  will  or 
by  the  intestate  laws  of  this  state,  which  property,  if  the 
property  of  a  resident,  shall  be  taxed  wherever  situated,  but 
which  property,  if  the  property  of  a  nonresident,  shall  not 
be  taxed  unless  situated  in  this  state.  As  the  property  here 
under  consideration  is  unquestionably  personal  property,  and 
as  it  did  not  pass  to  these  respondents  either  by  will  or  by  the 
intestate  laws  of  this  state  (propositions  which  may  not  be 
controverted),  it  is  not  subject  to  the  tax  here  sought  to  be 
imposed.     Such  is  respondents'  position. 

Indisputably,  if  respondents'  construction  of  the  section  is 
sound,  the  conclusion  drawn  from  that  construction  is  un- 
answerable. But  with  that  construction  we  cannot  agree. 
It  may  be  at  once  conceded  that  the  language  lacks  the  clear- 
ness which  should  be  found  in  every  law,  and  especially  in 
a  law  imposing  the  burden  of  a  tax.  But  it  is  taken  bodily 
from  the  statute  of  New  York,  and  had  been  construed  by 
the  highest  court  of  that  state  before  its  adoption  into  the 
law  of  this  state,  and  the  meaning  given  to  it  was,  in  effect, 
that  the  grammatical  construction  of  the  sentence  was  faulty 
and  that  it  meant  to  impose  a  tax,  jSrst,  upon  all  property 
passing  by  will  or  by  the  intestate  laws  of  this  state,  and, 
second,  upon  all  property  of  a  nonresident,  which,  regardless 
of  its  mode  of  transfer  or  succession  shall  be  within  the  state. 
Such  is  not  only  the  interpretation  of  the  highest  court  of  New 
York,  but  is  likewise  the  interpretation  of  the  highest  court 
of  Illinois  under  its  statute  identical  in  this  respect  with  our 
own.  (People  v.  Griffith,  245  111.  532,  [92  N.  E.  313].)  The 
declaration  of  this  court  in  Estate  of  Kennedy,  157  Cal.  517, 
[29  L.  R.  A.  (N.  S.)  428,  108  Pac.  280],  to  the  eflPect  that 
the  language  in  the  first  lines  of  the  section  ''pass,  by  will 
or  by  the  intestate  laws  of  this  state,"  means  to  pass  by 
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virtue  and  eflPect  of  the  law  of  this  state  governing  testacy 
or  intestacy  is,  of  course,  perfectly  sound.  But  this  court 
was  not  there  called  upon  to  review  the  language  of  the  whole 
section.  It  was  dealing  with  the  much  narrower  question, 
namely,  whether  a  homestead  set  apart  by  the  probate  court 
constituted  property  passing  by  will  or  by  the  intestate  laws. 
The  unescapable  conclusion  that  our  law  designs  to  tax  all 
of  the  property  of  a  nonresident  deceased,  which  is  within  the 
state,  carries  with  it  the  additional  determination  that  the 
imposition  of  this  tax  is  in  no  wise  dependent  upon  any  pro- 
ceedings in  probate,  ancillary  or  otherwise,  had  within  the 
state.  Without  regard  to  such  proceedings,  the  state  has 
exercised  its  unquestioned  power  to  tax  property  within  its 
territorial  limits  and  jurisdiction,  over  which  it  has  extended 
the  protection  of  its  laws. 

We  are  thus  brought  to  the  second  and  subordinate  ques- 
tion, namely :  Is  the  property,  within  the  meaning  of  our  in- 
heritance tax  law,  within  the  state?  The  familiar  maxim, 
mobilia  sequuniur  personam,  is  one,  it  may  nol^  be  questioned, 
which  the  state  in  its  taxing  laws  may  modify  or  reverse.  In 
the  case  of  the  statute  under  consideration  it  is  declared  that 
all  the  property  of  a  nonresident  within  the  state  shall  be 
subject  to  the  tax.  It  has  (section  28)  defined  property  very 
broadly  to  include  real  and  personal  property  and  interests 
therein. 

Our  next  consideration  is  whether  this  ownership  by  the  de- 
ceased of  a  portion  of  the  capital  stock  of  a  California  cor- 
poration, which  ownership  was  evidenced  by  printed  and 
written  certificates,  which  certificates  in  turn  were  in  the 
state  of  New  York,  is  of  property  within  this  state.  Of  this 
our  own  decisions  as  well  as  those  of  other  jurisdictions  re- 
move all  doubt.  The  proposition  is  thus  stated  in  37  Cyc. 
1562,  subdivision  b:  "Shares  of  stock  in  a  domestic  corpora- 
tion are  subject  to  the  tax  at  the  domicile  of  the  corporation 
on  their  transfer  by  will  or  under  the  intestate  laws,  al- 
though the  decedent  was  a  nonresident  and  this  without  re- 
gard to  the  place  where  the  certificate  may  be  kept."  To  the 
same  effect  are  our  own  cases  of  Murphy  v.  Crouse,  135  Cal. 
14,  [87  Am.  St.  Rep.  90,  66  Pac.  971]  ,  McDougald  v.  Loiv, 
164  Cal.  107,  [127  Pac.  1027]  ,  and  those  of  other  jurisdic- 
tions; Matter  of  James,  144  N.  Y.  6,  [38  N.  E.  961] ;  Estate  of 
Bromon,  150  N.  Y.  1,  [55  Am.  St.  Rep.  632,  34  L.  R.  A.  238, 
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44  N.  E.  207] ;  Estate  of  Fitch,  160  N.  Y.  87,  [54  N.  E.  701] ; 
Palmer's  Estate,  183  N.  Y.  238,  [76  N.  E.  16] ;  Greves  v.  Shaw, 
173  Mass.  205,  [53  N.  E.  372] ;  Gardiner  v.  Carter,  74  N.  H. 
507,  [69  Atl.  939] ;  Douglas  County  v.  Kountze,  84  Neb.  506, 
[121  N.  W.  593] ;  State  Treasurer  v.  Gouid,  145  Iowa,  1,  [25 
L.  R.  A.  (N.  S.)  384,  123  N.  W.  743]. 

It  is  finally  contended  that  under  the  full  faith  and  credit 
clause  of  the  constitution  of  the  United  States  the  decree  of 
distribution  in  the  probate  court  of  New  York  precludes  the 
right  of  the  state  to  tax  this  property,  and  in  support  thereof 
is  cited  Tilt  v.  Kelsey,  207  U.  S.  43,  [52  L.  Ed.  95,  28  Sup. 
Ct.  Rep.  1].  It  may  be  conceded  that  the  law  of  the  domi- 
cile controls  the  disposition  of  personal  property,  where  the 
law  of  the  place  of  the  location  of  the  property  is  not  in  con- 
flict therewith.  But  we  do  not  understand  that  the  full 
faith  and  credit  clause  imposes  any  limitation  upon  the  sov- 
ereign right  of  a  state  to  tax  any  and  all  property  within  it, 
nor  is  this  right  we  think  for  a  moment  denied  by  respond- 
ents. This  general  right  to  tax  includes  the  right  to  impose 
a  tax  on  succession  known  as  an  inheritance  tax,  and  the 
effect  of  our  law  is  that  those  to  whom  the  property  has  gone 
by  virtue  of  the  distribution  awarded  by  the  courts  of  New 
York  cannot  take  full  title  to  and  enjoyment  of  their  prop- 
erty until  payment  of  the  tax  imposed  by  the  state  of  Cali- 
fornia, in  which  state  the  property  is  located. 

The  judgment  appealed  from  is  therefore  reversed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 
Hearing  in  Bank  denied.  ^ 
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[8.  P.  No.  7143.    Department  Two.— March  28,  1917.] 

W.  S.  FARLEY,  Appellant,  v.  C.  P.  REINDOLLAR  ct  al., 
Respondents. 

Street  Assessment  —  Heabino  Protests  —  Adjourned  Meeting  op 
City  Council — Jurisdiction. — Under  section  6  of  the  Street  Im« 
provement  Act  of  1911  (Stats.  1911,  p.  730)  the  city  council 
does  not  lose  jurisdiction  to  hear  and  determine  a  protest  against 
the  doing  of  street  work  by  its  failure  to  pass  on  and  to  decide 
the  protest  at  its  next  regular  meeting  after  the  expiration  of  the 
time  within  which  protests  might  be  made,  if  the  protest  was 
taken  up  at  such  meeting,  and  further  hearing  thereon  duly  ad- 
journed to  a  later  and  reasonable  date. 

Id. — Irregularities  in  Hearing  Protests — Nonprotesting  Property 
Owner, — A  property  owner,  who  failed  at  any  time  to  file  a  pro- 
test  against  the  doing  of  proposed  street  work,  cannot  urge,  in 
opposition  to  the  enforcement  of  an  assessment  against  his  prop- 
erty, a  lack  of  jurisdiction  in,  the  city  council  to  proceed  with  the 
work,  due  to  its  failure  to  observe  the  strict  requirements  of  the 
law  in  the  matter  of  the  hearing  and  determination  of  the  pro- 
tests of  those  who  actually  did  protest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda  County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Phil  J.  Strubel,  and  W.  T.  Kearney,  for  Appellant. 

Walton  C.  Webb,  and  Ben  P.  Woolner,  for  Respondents. 

HENSHAW,  J. — Plaintiff  having  performed  certain  street 
work  upon  a  street  of  the  city  of  Oakland  under  the  Improve- 
ment Act  of  1911  (Stats.  1911,  p.  730),  brought  his  suit  to 
foreclose  an  assessment  lien  on  the  property  of  defendant 
Reindollar.  A  general  demurrer  to  his  complaint  was  sus- 
tained and  from  the  judgment  which  followed  plaintiff  has 
appealed. 

It  is  conceded  that  in  all  respects  saving  one  the  complaint 
is  sufficient.  The  particular  in  which  it  was  found  to  be  in- 
sufiScient  is  the  following:  The  complaint  alleged  that  a  pro- 
test against  the  doing  of  the  proposed  work  was  made  by  cer- 
tain owners  of  property;  that  defendant  was  not  one  of  tha 
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protestants  and,  "That  the  said  city  council  proceeded  to 
hear  and  pass  upon  said  protest  at  the  next  regular  meeting 
of  said  city  council,  after  the  filing  of  said  protest,  to  wit, 
on  the  eleventh  day  of  July,  A.  D.  1911,  and  thereupon  and 
at  said  time,  by  resolution,  duly  continued  and  adjourned 
said  hearing  to  the  twenty-fourth  day  of  July,  A.  D.  1911, 
at  the  hour  of  11 :30  A.  M.  of  said  last-named  day,  and  that 
due  notice  was  given  to  said  protestants  of  the  time  and  place 
of  hearing  said  protest.  That  the  hearing  of  said  protest 
came  on  regularly  before  said  city  council  at  a  regular  meet- 
ing thereof,  at  the  time  and  place  set  for  said  hearing,  and 
said  protestants  being  personally  present,  or  being  duly  repre- 
sented at  said  hearing,  the  said  council,  after  due  considera- 
tion by  its  resolution  number  one  hundred  and  eleven  (111) 
N.  S.,  duly  and  unanimously  overruled  and  denied  said  pro- 
test, and  sustained  the  aforesaid  resolution  of  intention 
number  thirty-eight  thousand  two  hundred  and  ninety-nine 
(38,299)." 

The  law  governing  the  right  to  protest  and  the  procedure 
after  protest  is  found  in  section  6  of  the  act  of  1911,  and  so 
far  as  it  pertains  to  this  consideration  the  language  of  the 
section  is  as  follows:  **At  the  next  regular  meeting  of  the  city 
council  after  the  expiration  of  the  time  within  which  said 
protest  may  be  so  made,  the  city  council  shall  proceed  to  hear 
and  pass  upon  all  protests  so  made  and  its  decision  shall  be 
final  and  conclusive.  .  .  .  The  city  council  may  adjourn  said 
hearing  from  time  to  time."  Respondent's  view,  which  suc- 
cessfully he  impressed  upon  the  trial  court,  is  that  this  lan- 
guage made  it  imperative  upon  the  city  council  to  pass  on 
the  protest  and  to  decide  thp  protest  at  its  next  regular  meet- 
ing, or,  failing  to  do  this,  its  jurisdiction  to  proceed  further 
was  lost.  Even  if  this  statute  did  not  authorize,  as  in  terms 
it  does,  an  adjournment  of  the  hearing  from  time  to  time,  no 
court  would  hold  that  such  a  tribunal  lost  jurisdiction  to 
proceed  with  a  matter  which  it  had  regularly  taken  up  for 
hearing  because  it  continued  that  hearing  to  some  other  not 
unreasonable  nor  forbidden  date.  It  would  require  some  posi- 
tive declaration  of  law  to  abridge  the  general  right  which 
belongs  to  all  legislative,  ministerial,  and  judicial  officers  to 
continue  the  hearing  and  consideration  of  a  matter  over  which 
they  have  acquired  jurisdiction  within  reasonable  limits  and 
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bounds  of  time.  Thus,  to  instance  but  one  of  many  similar 
conditions  which  will  readily  occur,  if  the  law  declared  that 
all  protests  must  be  heard  and  disposed  of  within  one  month 
after  the  filing  of  the  protest  or  all  power  and  jurisdiction 
to  proceed  further  should  be  at  an  end,  here  would  be  a  per- 
emptory and  mandatory  time  limit  fixed  within  which  the 
council  must  act  or  lose  the  power  to  act.  But  all  this  is 
superfluous  in  view  of  the  fact  that  the  law  itself  makes 
express  provision  for  continuances  and  adjournments  of  the 
hearings — ^just  such  continuance  and  adjourned  hearing  as 
the  pleading  declares  was  regularly  ordered  and  at  which  ad- 
journed hearing,  as  the  pleading  further  declares,  every  pro- 
tcstant  was  present  and  was  heard.  But  two  cases  from  our 
state  are  cited  by  respondent  in  support  of  his  most  untenable 
position.  Unhesitatingly  we  declare  that  if  either  in  fact 
supported  that  position  it  would  call  for  immediate  repudia- 
tion in  the  light  of  the  plain  language  of  the  law.  But  neither 
does  so.  The  first  of  those  is  Stoner  v.  City  Council  of  Los 
Angeles,  8  Cal.  App.  607,  [97  Pac.  692],  There  a  protest 
was  filed  under  a  law  which  declared  that  the  protest  should 
be  laid  before  the  council  at  its  next  regular  meeting  and 
that  **the  council  shall  hear  all  such  objections  at  said  meet- 
ing, or  at  any  other  time  to  which  the  hearing  thereof  may 
be  adjourned."  The  protest  was  not  laid  before  the  council 
either  at  its  next  nor  at  any  of  several  succeeding  regular 
meetings.  The  council  thus  never  acquired  jurisdiction,  and 
so  never,  after  having  acquired  jurisdiction,  did  it  continue 
the  hearing.  After  a  considerable  lapse  of  time  the  council 
took  up  the  matter  of  the  protest,  and  the  court  of  appeal 
very  properly  held  that  there  had  been  a  failure  on  the  part 
of  the  council  to  acquire  jurisdiction  of  the  proceeding  by 
virtue  of  its  neglect  to  take  up  the  matter  of  the  protest  for 
hearing  at  its  next  regular  meeting.  Here  the  matter  of  the 
protest  was  taken  up  at  the  next  regular  meeting  of  the  coun- 
cil and  the  hearing  was  duly  adjourned  to  a  later  and  not 
unreasonable  date.  The  second  case  is  Southern  Construc- 
tion Co.  V.  Howells,  21  Cal.  App.  330,  [131  Pac.  756].  In 
that  case  the  law  provided  for  an  appeal  to  the  council  by 
disaffected  property  owners,  and  declared  that  after  the  filing 
of  such  an  appeal  "notice  of  the  time  and  place  of  the  hear- 
ing shall  be  published  for  five  days."  The  required  publica- 
tion was  not  made,  and  again  the  court  of  appeal,  with  strict 
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legality,  held  that  the  publication  was  made  jurisdictional  to 
the  right  of  the  council  to  pass  on  the  appeal.  Enough  has 
been  said  to  show  the  inappositeness  of  both  of  these  cases^ 
and  for  the  reasons  given  the  judgment  appealed  from  is 
reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 

In  denying  a  hearing  in  Bank^  the  court  filed  the  following 
opinion  on  April  25,  1917 : 

THE  COURT. — ^Upon  petition  for  rehearing  respondent 
urges  that  this  court  failed  to  apprehend  and  so  to  discuss 
and  to  decide  the  principal  proposition  upon  which  he  relies, 
and  there  is  merit  in  respondent's  contention.  Respondent's 
position  as  it  now  appears  is  that  protests  were  filed  before 
the  eleventh  day  of  July,  1911,  but  that  the  time  for  filing 
protests  did  not  expire  until  July  13,  1911 ;  nevertheless  that 
on  the  eleventh  day  of  July,  before  the  expiration  of  the  time 
within  which  protests  might  be  filed,  the  city  council  took  up 
the  matter  of  the  protests  already  filed  and  continued  and 
adjourned  the  hearing  of  the  protests  until  the  twenty-fourth 
day  of  July,  1911 ;  still  further  that  the  street  law  provides 
(Stats.  1911,  pp.  734,  735)  that  ''at  the  next  regular  meet- 
ing of  the  city  council  after  the  expiration  of  the  time  within 
which  said  protest  may  be  so  made,  the  city  council  shall 
proceed  to  hear  and  pass  upon  all  protests  so  made";  that 
the  city  council  having  continued  the  hearing  of  the  protests 
until  July  24th  did  not,  as  the  law  required,  proceed  to  hear 
and  pass  upon  the  protests  **at  the  next  regular  meeting  of 
the  city  council  after  the  expiration  of  the  time"  because  such 
next  regular  meeting  was  upon  July  14th,  the  day  after  the 
expiration  of  the  time  for  filing  protests.  Such  being  the 
facts,  respondent's  contention  is  that  the  council  never  ac- 
quired jurisdiction  to  proceed  further  with  the  matter,  be- 
cause in  cases  where  protests  have  been  filed  (so  respondent 
argues)  only  after  the  regular  disposition  of  those  protests 
in  accordance  with  the  law  is  the  council  deemed  to  have 
acquired  jurisdiction  to  order  the  proposed  improvements 
(Street  Law,  Stats.  1911,  p.  730,  pt,  1,  sec.  ?)• 
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It  is  to  be  noted  that  no  question  is  here  presented  of  the 
regularity  of  the  notice  to  property  owners,  giving  them  an 
opportunity  jto  protest ;  still  further  that  this  defendant  was 
not  himself  a  protestant.  His  proposition,  then,  is  that  be- 
cause of  this  asserted  irregularity  in  the  matter  of  the  hear- 
ing of  the  protests  of  those  who  actually  did  protest,  the 
council  failed  to  acquire  jurisdiction  to  proceed  with  the 
work,  and  that  this  failure  so  to  acquire  jurisdiction  can  be 
urged  by  a  nonprotesting  property  owner.  But  such  is  not 
our  law,  nor  does  respondent  cite  any  authority  in  support 
of  the  law.  In  Sioner  v.  City  Council  of  Los  Angeles,  8  Cal. 
App.  607,  [97  Pac.  692],  the  property  owners  who  urged  the 
objection  that  the  city  council  had  failed  to  acquire  jurisdic- 
tion were  the  very  ones  whose  protests  had  not  met  with  hear- 
ing in  accordance  with  the  law.  In  Southern  Construction 
Co.  V.  Howells,  21  Cal.  App.  330,  [131  Pac.  756],  the  objec- 
tion to  the  failure  to  give  notice  was  heard  in  an  action  of  a 
property  owner  who  had  appealed  to  the  city  council  object- 
ing to  the  assessment.  Preliminarily  it  may  be  said  that  the 
law  looks  with  steadily  decreasing  favor  on  property  owners 
who  sit  by  without  urging  any  objections  which  they  may 
have  to  the  proceedings  about  to  be  taken,  for  the  hearing  of 
which  objections  the  law  affords  ample  opportunity,  and  then, 
after  their  property  has  been  improved,  endeavor  to  deprive 
the  contractor  of  his  just  remuneration  by  ultra  technicali- 
ties. (Harney  v.  Benson,  113  Cal.  314,  [45  Pac.  687] ;  O'Dea 
v.  Mitchell,  144  Cal.  374,  [77  Pac.  1020]  ;  Hmi^haxtout  v.  Ray- 
mond,  148  Cal.  311,  [83  Pac.  53] ;  McCaleh  v.  Dreyfu$,  156 
Cal.  204,  [103  Pac.  924].) 

Therefore  to  this  objection  it  must  be  made  answer  that 
whatever  force  might  attach  to  it  were  it  an  objection  made 
by  a  protestant  who  had,  for  failure  of  the  council  to  observe 
the  requirements  of  the  law,  been  deprived  of  a  legal  hearing 
of  his  protest,  from  the  lips  of  this  respondent,  who  never 
made  a  protest  at  all,  it  is  entitled  to  no  weight.  The  juris- 
diction spoken  of  in  section  7  of  the  Street  Improvement  Act 
means  no  more,  as  used  in  that  section,  than  that  if  the  coun- 
cil has  not  duly  disposed  of  the  protests  then  so  far  as  pro- 
tcstants  are  concerned  it  shall  have  no  power  to  proceed  fur- 
ther. If  it  has  duly  disposed  of  the  protests  then  as  to  all 
the  world  it  has  the  power  to  proceed.  But  where,  as  here, 
all  of  the  protestants  have  been  heard,  and  no  one  of  them 
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is  complaining,  and  the  sole  complainant  is  one  who  has  sat 
by  in  silence,  it  is  too  well  settled  to  require  more  than  a  cita- 
tion of  authority,  that  such  a  property  owner  cannot  object 
to  the  disposition  of  protests  to  which  he  was  not  a  party 
(Harney  v.  Hdler,  47  Cal.  15 ;  Lent  v.  Tillson,  72  Cal.  404, 
[14  Pac.  71] ;  Duncan  v.  Ramish,  142  Cal.  686,  [76  Pac.  661] ; 
Chase  v.  Trout,  146  Cal.  350,  [80  Pac.  81] ). 
Wherefore  the  petition  for  a  rehearing  is  denied. 


[8.  F.  No.  7127.    Department  Two.— March  27,  1917.] 

MIGNON   JACOBI    et  al.,    Respondentasi,   v.    BUILDERS' 
REALTY  COMPANY,  AppeUant. 

Nkgligencb  —  Automatic  Elevator  in  Apartment  House  —  Ezpoti- 
MENTAL  Stage  op  Development. — The  installation  and  maintenance 
in  an  apartment  house  of  an  automatic  elevator  without  adequate 
warning  and  protection  against  the  perils  attending  its  use  bj 
tenants  and  their  guests  constitutes  negligence,  notwithstanding 
the  appliance  was  as  perfect  an  elevator  as  could  be  constructed 
under  the  then  condition  of  electrical  knowledge  and  science,  for 
the  law  does  not  contemplate  that  such  appliances,  in  the  experi- 
mental stage  of  their  development,  may  be  used  to  the  peril  of 
the  life  and  limb  of  those  who  may  be  invited  to  employ  them. 

Id. — Fall  Down  Elevator  Shapt— Lack  op  Contributoby  Nsoligkngb. 
In  an  action  for  the  death  of  a  person  while  attempting  to  use  an 
automatic  elevator  in  an  apartment  house,  the  deceased  cannot  be 
charged  with  contributory  negligence  in  not  looking  to  see  if  the 
cage  was  in  place  when  she  opened  the  door,  where  it  is  shown  that 
had  the  elevator  been  properly  working  the  door  could  not  have  been 
opened  unless  the  cage  was  at  the  door. 

Id. — Passenger  Elevator— Place  op  Sapett. — An  elevator  for  the  car- 
riage of  persons  is  not,  like  a  railroad  crossing  at  a  highway,  sup- 
posed to  be  a  place  of  danger  to  be  approached  with  great  caution; 
but,  on  the  contrary,  it  may  be  assumed,  when  the  door  is  thrown 
open  by  an  attendant,  to  be  a  place  which  may  be  safely  entered 
without  stopping  to  look,  listen,  or  make  a  special  examination. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Ford,  for  Appellant. 
Joseph  Bien,  and  Abram  M.  Marks,  for  Respondents. 

HENSHAW,  J.— Plaintiffs,  as  heirs  at  law  of  Annie  Jacob- 
son,  deceased,  brought  their  action  to  recover  damages  for  her 
death,  alleged  to  have  been  occasioned  through  the  defendant's 
negligence.  Trial  was  had  before  a  jury,  which  returned  its 
verdict  for  the  defendant.  Plaintiffs  moved  for  a  new  trial, 
which  motion  the  court  granted.  This  appeal  is  taken  from 
the  order  so  doing. 

Appellant  urges  two  propositions :  The  first,  that  the  court 
erred  in  granting  the  motion  because  the  evidence  conclu- 
sively shows  that  defendant  was  not  negligent;  second,  that 
the  court  erred  because  the  evidence  conclusively  establishes 
that  the  deceased  met- her  death  through  her  own  negligence; 
that  the  negligence  of  the  deceased  was  either  the  sole  negli- 
gence established  in  the  case,  or  at  the  least  was  contributory 
negligence,  barring  the  right  of  recovery. 

The  unquestioned  facts  are  that  the  defendant  owned  and 
maintained  an  apartment  house  in  the  city  and  county  of  San 
Francisco.  The  deceased  frequently  visited  friends  residing 
in  this  apartment  house.  For  the  use  of  the  tenants,  their 
visitors  and  guests,  the  defendant  maintained  an  elevator  in 
this  house  of  a  type  known  as  a  "full  automatic  elevator.*' 
This  elevator  was  without  attendant  and  was  operated  ex- 
clusively by  the  passengers.  One  desiring  to  use  the  elevator 
stood  in  front  of  a  closed  door  opening  on  the  elevator  shaft 
and  pressed  a  button  in  the  door  casing.  This  pressure  made 
an  electrical  connection,  causing  the  elevator  cage  to  ascend 
or  descend  and  stop  at  the  given  floor.  Its  presence  there 
unlocked  the  door,  which  the  intending  passenger  then  opened 
and  stepped  into  the  cage;  closing  the  door  behind  him  he 
pressed  a  button  corresponding  to  the  floor  to  which  he  de- 
sired to  go,  and  through  a  second  electrical  connection  thus 
made  the  cage  moved  to  the  indicated  floor.  As  it  started 
on  its  journey  the  door  of  the  floor  from  which  it  was  depart- 
ing again  was  automatically  locked.  The  door  at  any  floor 
could  not  be  opened  unless  the  cage  was  present  at  that  floor, 
nor,  upon  the  other  hand,  would  the  cage  when  at  a  floor  move 
unless  the  door  fronting  it  was  closed.    Such  in  theory  was 
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the  operation  of  this  elevator,  and  in  theory,  therefore,  it  was 
an  extremely  safe  appliance.  In  practice,  however,  it  failed 
to  measure  up  to  this.  In  point  of  operation  it  not  infre- 
quently happened  that  the  cage  would  move  when  a  door  waa 
opened  or  on  the  jar.  The  evidence  in  the  case  went  to  show 
that  at  least  a  part  of  this  trouble  was  due  to  an  inherent 
structural  defect  in  the  appliance;  that  another  part  of  the 
trouble  resulted  from  the  fact  that  the  elevator  frequently 
got  out  of  order  and  repair,  it  being  in  evidence  that  this  oc- 
curred as  often  as  once  or  twice  a  week. 

There  was  no  eye-witness  to  the  immediate  circumstances 
attending  the  death  of  Mrs.  Jacobson.  Mrs.  Harris,  the 
housekeeper,  who  was  in  the  office  on  the  ground  floor  of  the 
building,  saw  Mrs.  Jacobson  pass  in  front  of  her  toward  the 
elevator.  Subsequently  she  heard  a  slight  scream.  Mrs. 
Jacobson  had  fallen  down  the  elevator  shaft  and  was  found 
dead  in  the  basement.  The  elevator  cage  was  several  floors 
above.  Touching  the  absence  of  negligence  on  its  part,  ap- 
pellant argues  that  the  elevator  which  it  had  installed  and 
was  maintaining  was  as  perfect  an  elevator  as  could  be  con- 
structed under  the  then  condition  of  electrical  knowledge  and 
science ;  that  it  was  not  an  insurer  of  the  safety  of  the  pas- 
sengers using  the  elevator,  and  having  furnished  the  best 
possible  appliance  it  had  completely  fulfilled  its  legal  duty, 
and  it  is  said  that  '*it  will  certainly  not  be  contended  that 
the  use  of  an  automatic  elevator  is  negligence."  But  the 
contrary  of  this  is  the  well-established  law.  If  the  apparatus 
though  it  be  the  last  achievement  of  mechanical  and  scientific 
skill,  is  not  a  suitable  appliance  to  be  used  in  the  transporta- 
tion of  passengers,  to  employ  it  for  that  purpose  is  negligence. 
The  law  does  not  contemplate  that  such  appliances,  in  the  ex- 
perimental stage  of  their  development,  may  be  used  to  the 
peril  of  the  life  and  limb  of  those  who  may  be  invited  to  em- 
ploy them,  at  least  without  adequate  warning  and  protection 
against  the  perils  attending  such  employment.  Specifically, 
as  to  this  elevator,  there  was  no  attendant,  nor  even  any  sign 
to  warn  a  passenger  of  this  defect  either  in  its  construction 
or  operation  or  both.  No  person  using  it  was  informed  that 
a  door  which  was  presumed  to  be  tightly  locked  unless  the 
cage  was  at  its  floor  could  be  opened  when  it  was  not  there. 
Ignorant  of  this,  persons  intending  to  use  the  elevator  came  to 
rely,  and  to  a  certain  extent  were  entitled  to  rely,  upon  the 
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fact  that  if  they  could  open  the  door  at  all  it  would  be  be- 
cause the  cage  was  there.  The  evidence  leaves  no  doubt  but 
that  this  was  the  precise  situation  upon  the  occasion  of  this 
fatal  accident.  Mrs.  Jacobson,  familiar  with  the  use  of  the 
elevator,  in  all  probability  found  the  door  wholly  closed  or 
ajar.  It  opened  to  her  touch,  and  assuming  by  virtue  of  this 
fact  that  the  cage  was  there,  she  stepped  forward  and  met 
her  death.  Since  knowledge  of  the  defects  in  construction 
or  in  operation  or  both  was  not  only  chargeable  against  this 
defendant,  but  was  actually  possessed  by  it,  it  is  too  plain 
for  discussion  that  in  inviting  tenants  and  their  guests  to  use 
such  a  contrivance  it  was  sheer  negligence  not  at  the  same 
time  to  have  adequately  warned  and  protected  them  against 
dangers  necessarily  attendant  upon  the  use  of  the  elevator 
under  this  defective  faulty  construction  or  lack  of  repair. 
{Treadwell  v.  Whittier,  80  Cal.  574,  [13  Am.  St.  Rep.  175, 
5  L.  E.  A.  498,  22  Pac.  266].) 

Under  its  second  proposition  appellant  contends  that  the 
negligence  of  the  deceased  is  established  by  virtue  of  the  fact 
that  if  on  opening  the  door  she  had  used  her  eyesight,  as  she 
was  in  duty  bound  to  do,  she  would  have  perceived  that  the 
cage  was  not  there,  and  that  it  was  therefore  contributory 
negligence  upon  her  part  to  have  made  the  fatal  step.  We 
have  hereinbefore  sufiSciently  outlined  the  course  of  conduct 
which  the  deceased  doubtless  pursued,  and  also  the  condi- 
tions which  prompted  her  to  that  course  of  conduct.  It  has 
thus  been  made  to  appear,  and  indeed  the  positive  evidence 
is  to  that  effect,  that  people,  using  such  an  elevator  and  find- 
ing that  in  general  practice  when  such  an  elevator  was  operat- 
ing properly  a  door  could  not  be  opened  unless  the  cage  was 
at  that  floor,  had  come  to  rely,  in  determining  the  presence  or 
absence  of  the  cage,  upon  their  ability  or  inability  to  open  the 
door.  The  deceased  unquestionably  opened  this  door  or 
found  it  open.  In  either  case  (there  being  no  attendant  to 
warn  or  any  other  kind  of  warning  given)  it  was  not  at  least 
unnatural  that  she  should  have  placed  reliance  upon  the  con- 
ditions which  she  found.  Whether  under  these  circumstances 
she  should  also  have  looked,  or  be  convicted  of  negligence, 
presents  a  question  of  reasonable  argument  before  a  jury,  but 
one  which  cannot  be  resolved  against  plaintiffs  as  matter  of 
law.  The  language  of  the  supreme  court  of  New  York  is  here 
appropriate:  "An  elevator  for  the  carriage  of  persons  is  not, 
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like  a  railroad  crossing  at  a  highway,  supposed  to  be  a  place 
of  danger  to  be  approached  with  great  caution;  but,  on  the 
contrary,  it  may  be  assumed,  when  the  door  is  thrown  open 
by  an  attendant,  to  be  a  place  which  may  be  safely  entered 
without  stopping  to  look,  listen,  or  make  a  special  examina- 
tion." {Tousey  v.  Roberts,  114  N.  T.  312,  [11  Am.  St.  Eep. 
656,  21  N.  E.  399].) 
The  order  appealed  from  is  therefore  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  P.  No.  7894.    In  Bank.— March  28,  1917.] 

E.  G.  HICKS,  Doing  Business  Under  the  Name  and  Style  of 
THE  TEXAS  COAST  LAND  COMPANY,  Respondent, 
V.  A.  CHRISTESON,  Appellant. 

Agency — Authority  to  Contract  por  Sale  of  Land— Optional  Con- 
tract OF  Purchase — Ratification. — An  agent  whose  authority  was 
limited  to  contract  for  the  sale  of  the  land  of  his  principal  at  a  stated 
price,  deferred  payments  to  be  made  and  secured  in  a  specified  man- 
ner, does  not  earn  his  commission  by  finding  a  person  with  whom  he 
enters  into  an  agreement  giving  him  an  optional  right  to  purchase 
the  land,  with  a  longer  time  in  which  to  make  deferred  payments, 
where  there  was  no  ratification  of  such  agreement  by  the  principal, 
and  no  exercise  of  the  option  by  the  prospective  purchaser. 

Id. — Insufficient  Evidence  of  Ratification. — The  principal,  after  re- 
ceiving a  letter  from  the  agent  notifying  him  of  the  making  of  a 
"tentative"  contract  for  the  sale  of  the  land,  without  being  informed 
of  its  optional  character  or  of  other  respects  in  which  it  differed 
from  the  contract  of  sale  which  the  agent  was  empowered  to  execute, 
did  not  ratify  the  optional  agreement  by  writing  a  letter  in  reply, 
the  only  effect  of  which  was  to  enlarge  the  authority  of  the  agent 
with  reference  to  the  deferred  payments. 

Id. — Option  not  a  Sale. — An  option  is  by  no  means  a  sale  of  property 
but  is  the  sale  of  a  right  to  purchase. 

Id. — Failure  to  Exercise  Option. — In  this  action,  the  evidence  fails  to 
show  that  the  prospective  purchaser  ever  exercised,  or  expressed  his 
intention  to  exercise,  the  option  to  purchase  the  land  in  question. 


Digitized  by 


Google 


March,  1917.]  Hicks  v.  Christeson.  713 

Id. — Binding  Contract  to  Pubghase  Essential  to  Give  Broker  Bight 
TO  Commission. — Unless  an  intending  purchaser  has  entered  into  a 
contract  binding  him  to  buj  the  property  or  has  offered  to  the  ven- 
dor and  not  merely  to  the  broker  to  make  such  an  agreement,  the 
broker  has  not  earned  his  commission. 

Pleading — Amended  Complaint — Statute  op  Limitations. — A  cause 
of  action  set  up  in  an  amended  complaint  filed  after  the  expiration 
of  the  period  limited  by  the  statute  is  not  barred  if  the  original 
complaint  was  filed  within  the  statutory  period  and  both  pleadings 
relate  to  the  same  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  refus- 
ing a  new  trial.    John  J.  Van  Nostrand,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Knight  &  Heggerty,  and  Wm.  M.  Madden,  for  Appellant. 

Byrne  &  Lamson,  and  Leslie  E.  Burks,  Amid  Cvrias,  for 
Respondent. 

MELVIN,  J. — ^Defendant  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial.  • 

The  action  was  one  by  which  plaintiff  sought  to  recover. 
$893.90  as  damages  for  defendant's  failure  to  carry  into  effect 
an  alleged  agreement  for  the  sale  of  real  property  located  in 
Texas.  It  was  the  contention  of  respondent  that  defendant 
was  bound  under  the  terms  of  a  written  contract  of  employ- 
ment to  pay  to  him  the  amount  sued  for,  by  reason  of  Christe- 
son's  failure  to  carry  out  an  arrangement  negotiated  by  plain- 
tiff for  the  sale  of  the  property  to  one  McCrory. 

The  date  of  the  original  contract  between  the  parties  to  this 
action  was  December  4,  1907.  On  that  day  defendant  signed 
a  writing  by  the  terms  of  which  he  appointed  plaintiff  his 
agent  to  procure  a  purchaser  and  to  enter  into  a  contract  to 
sell  1,365  acres  of  land  in  the  "Edward  Beaty  League."  in 
the  state  of  Texas.  The  agreement  was  mailed  to  plaintiff 
at  Victoria,  Texas,  and  was  delivered,  accepted,  and  signed 
by  him  there.  By  this  writing  defendant  appointed  plain- 
tiff his  exclusive  agent  for  twelve  months  to  sell  the  land  at 
four  dollars  per  acre  net  to  the  vendor,  and  (to  quote  directly 
from  the  instrument),  "thereafter  until  said  agency  is  by  me 
terminated  in  writing  with  full  authority  to  execute  a  con- 
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tract  for  the  sale  of  said  land  in  accordance  herewith  in  my 
name  and  behalf.  %  of  the  amounts  to  be  received  by  qb  for 
said  land  shall  be  paid  in  cash  and  the  balance  %  within  1,  2 
and  3  years  shall  be  secured  by  the  vendor's  lien  7%  interest 
in  the  warranty  deed  to  said  land  to  be  executed  as  soon  as 
purchaser  is  found  and  to  recite  as  consideration  therein  such 
amount  as  said  agent  shall  designate."  The  other  parts  of 
the  contract  had  reference  to  the  furnishing  of  an  abstract 
of  title  and  to  other  matters  which  need  not  be  discussed 
here. 

After  entering  into  the  said  contract,  the  plaintiff,  on  May  23, 
1908,  executed  an  agreement  signed  by  himself,  and  one  W.  W. 
McCrory,  wherein  it  was  provided  that  in  consideration  of 
$33314  paid  by  McCrory  to  plaintiff  the  former  should  have 
the  option  from  the  date  of  the  agreement  to  November  1, 1908, 
to  purchase  the  property  upon  the  following  terms :  $1.50  cash 
per  acre  and  notes  in  the  sum  of  three  dollars  per  acre  bearing 
interest  at  seven  per  cent  and  secured  by  a  vendor's  lit.i. 
These  notes  were  to  provide  for  the  payment  of  the  balance 
of  the  purchase  price  in  three  equal  sums  two,  three,  and  four 
years  after  date.  The  amount  paid  on  the  execution  of  the 
option  agreement  was  to  apply  on  the  purchase  price  if  the 
option  should  be  exercised,  and  plaintiff,  as  the  agent  of 
Christeson,  promised  to  convey  the  land  to  McCrory  or  to 
whomsoever  he  might  name  by  a  good  and  sufficient  deed  of 
warranty  in  the  event  of  the  exercise  of  the  option.  This 
contract  also  provided  for  the  tender  of  a  deed  or  deeds  from 
Christeson  to  McCrory  upon  compliance  with  the  terms  of  the 
sale.  The  writing  itself  was  not  sent  to  Mr.  Christeson,  but 
he  was  notified  by  a  letter  dated  May  27,  1908,  that  Mr.  Hicks 
had  made  a  "tentative"  contract  with  some  person.  The 
letter  contained  the  following  sentence:  "He  is  to  pay  one 
third  cash  and  give  vendor  lien  notes  for  the  balance  payable 
in  equal  payments  on  the  deferred  in  2,  3  &  4  years.  That  is 
you  will  receive  one  dollar  per  acre  cash  and  three  dollars  per 
acre  in  notes."  On  June  10,  1908,  a  letter  was  written  by 
Christeson  to  Hicks  informing  him  that  Sarah  A.  Christeson 
had  owned  a  half  interest  in  the  land  for  three  years  but 
undertaking  to  get  her  agreement,  signature,  and  acknowledg- 
ment to  the  deed  at  the  proper  time  if  the  sale  were  made. 
Answering  the  part  of  the  letter  from  Hicks  to  the  effect  that 
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the  latter 's  commission  would  be  fifty  cents  per  acre,  the  de- 
fendant wrote: 

*'I  observe,  in  this  connection,  yon  indicate  that  the  war- 
ranty deed  is  to  recite  a  consideration  of  $5.00  per  acre,  which 
I  take  to  mean  that  you  are  selling  the  land  for  $5.00.  If  so 
and  your  commission  being  50  cents,  while  of  course  I  agreed 
to  accept  $4.00  to  me  net,  but  under  the  circumstances  don't 
you  think  it  would  be  about  fair  to  divide  the  other  half 
dollar,  giving  me  25  cents,  or  rather  $4.25  per  acre  and  you 
retaining  the  balance  ? 

"The  payment  of  $1.00  down  of  course  is  satisfactory  and 
is  in  accordance  with  previous  understanding,  the  balance  to 
be  covered  by  vendor  lien  notes,  payable  in  two,  three  and 
four  years,  and  if  sale  is  made  you  can  have  deed  drawn, 
and  send  to  me  for  signature  and  execution." 

On  September  21,  1908,  A.  Christeson  wrote  advising  Mr. 
Hicks  that  he  had  transferred  all  of  his  interest  in  the  land  to 
Sarah  A.  Christeson,  formerly  his  wife.  **0f  course,"  wrote 
defendant,  "any  further  negotiations  in  regard  to  this  land 
will  have  to  be  carried  on  with  her." 

Appellant  calls  attention  to  the  fact  that  the  contract  of 
option  itself  was  never  sent  to  him  for  his  inspection,  and  he 
attacks  the  court's  finding  that  there  had  been  a  ratification 
of  the  optional  agreement.  We  agree  with  appellant  that  no 
such  ratification  ever  took  place.  There  was  nothing  in  the 
letter  of  respondent  to  Christeson  dated  June  10,  1908  (upon 
which  the  court  based  its  conclusion  that  Christeson  had  con- 
sented to  a  modification  of  the  original  contract) ,  "by  which 
Christeson  authorized  or  ratified  any  option  by  which  the 
land  might  be  held  out  of  the  market  and  subjected  to  the 
whim  of  any  prospective  purchaser.  The  only  effect  of  that 
letter  was  to  enlarge  the  authority  of  the  agent  with  refer- 
ence to  the  deferred  payments.  The  writer  did  not  give  him 
further  power  to  accept  an  agreement  different  in  its  essence 
from  the  contract  for  the  sale  of  Christeson 's  land  which 
he  was  empowered  to  execute.  He  was  not  informed  by  the 
agent  regarding  the  name  of  the  other  party  to  the  "tenta- 
tive contract,"  or  the  payment  for  the  option,  or  the  arrange- 
ment that,  upon  default  of  the  option-holder,  such  sum  should 
be  forfeited  not  to  Christeson,  but  to  Hicks,  and  unless  we 
can  say  that  these  were  matters  which,  under  the  original 
contract  of  agency,  were  left  to  the  discretion  of  Hicks,  wo 
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must  hold  that  the  option  was  not  binding  upon  Christeson. 
The  agreement  which  is  the  fountain-head  of  any  authority 
possessed  by  plaintiff  gave  him  the  right  to  contract  for  a 
sale.  An  option  is  by  no  means  a  sale  of  property,  but  is 
the  sale  of  a  right  to  purchase.  {Dreyfus  v.  Richardson,  20 
Cal.  App.  800-805,  [130  Pac.  161] ;  PeU  v.  Famion,  17  CaL 
App.  247,  [119  Pac.  400] — cases  which  this  court  approved 
by  declining  to  review  the  decisions.)  Therefore,  if  we  seek 
to  justify  the  court's  finding  upon  the  letter  written  by  the 
vendor  to  his  agent,  we  see  that  there  was  no  meeting  of  the 
minds  of  Hicks  and  Christeson  except  upon  the  one  question 
of  the  modification  of  the  terms  of  the  sale. 

But  respondent  insists  that  he  furnished  a  buyer  who  was 
able,  ready,  and  willing  to  purchase  the  land  on  the  terms 
proposed,  and  that  he  is  therefore  entitled  to  his  commission. 
The  most  complete  answer  to  this  contention  is  found  in  the 
fact  that  so  far  as  the  evidence  shows,  McCrory  never  agreed 
to  purchase  the  property  upon  the  terms  of  the  option.  Since 
a  contract  for  the  sale  of  real  property  must  be  in  writing 
(Civ.  Code,  sec.  1624,  subd.  5),  it  must  follow,  says  appetlant, 
that  McCrory 's  election  to  purchase,  if  of  any  value,  must 
have  been  expressed  in  writing.  The  writing  upon  which 
reliance  is  placed  by  respondent  is  a  letter  by  McCrory  to 
him.  This  was  undated,  but  according,  to  the  writer's  testi- 
mony was  mailed  about  the  month  of  September,  1908.  There 
was  no  pretense  that  McCrory  ever  dealt  directly  with 
Christeson,  and  although  the  former  testified  that  he  had 
orally  informed  Hicks  that  he  intended  to  exercise  his  option, 
he  did  not  give  the  details  of  any  conversation;  therefore, 
even  if  we  were  to  hold  that  the  court  might  have  based  the 
finding  of  election  to  purchase  upon  oral  testimony,  the 
strongest  evidence  which  was  offered  on  that  subject  was  in 
the  language  of  the  letter  of  McCrory  to  Hicks,  and  that  lan- 
guage did  not  bind  McCrory  to  take  the  land.  The  pertinent 
parts  of  the  letter  are  as  follows : 

*'I  am  inclosing  you  herein  deed  to  be  signed  by  A.  Chris- 
teson and  Sarah  Christeson  also  the  notes  to  be  signed  by 
me.  .  .  . 

''Under  our  agreement  I  have  until  November  1st  to  close 
up  the  deal  but  as  Mr.  Christeson  is  sometimes  away  from 
home,  hard  to  hear  from,  etc.,  I  will  I  think  be  able  to  get  the 
matter  closed  up  before  that  time.    I  am  sending  the  deed 
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and  notes  along  now  with  the  idea  that  they  will  be  back  here 
by  October  Ist.  You  can  instruct  Mr.  Christeson  to  send  the 
deed  properly  executed  by  himself  and  Sarah  Christeson  to 
the  Allen  National  Bank  of  Edna,  Edna,  Texas,  with  instruc- 
tions to  deliver  same  to  me  upon  my  signing  the  inclosed  notes 
and  paying  to  his  credit  the  sum  of  $1355  and  to  your  credit 
the  sum  of  $677.50  less  the  forfeit  money  already  deposited 
with  you.  .  .  . 

"I  have  had  the  abstract  made  and  it  runs  about  35  pages 
of  typewritten  matter.  The  affair  that  you  sent  me  was  no 
abstract  at  all.  ...  I  have  dropped  the  matter  of  having  the 
line  through  the  brush  run  out  as  it  is  about  two  miles  long 
and  all  very  thick  timber  and  the  fact  is  that  you  can  hardly 
get  help  to  do  this  work  among  the  ticks  and  in  the  heat,  so 
I  have  drawn  the  deed  for  the  acreage  shown  by  the  old  sur- 
veys to  wit:  1355  acres.  I  think  Mr.  Christeson  is  under  his 
contract  with  you  to  furnish  an  abstract  so  I  will  expect  him 
to  pay  for  the  abstract,  as  the  matter  he  sent  was  no  abstract 
at  all  and  would  be  of  no  use  at  all  to  me  in  case  of  sale  and 
I  have  to  furnish  abstract." 

This  letter  still  leaves  the  matter  within  the  option  and 
caprice  of  McCrory.  He  does  not  say  in  this  letter  that  he 
elects  to  exercise  his  option  nor  that  he  will  purchase,  nor 
that  he  will  sign  the  notes  and  pay  the  money.  The  deed 
was  not  drawn  for  1,365  acres,  the  area  specified  in  the  con- 
tract between  Hicks  and  Christeson,  but  for  a  smaller  tract 
of  land,  and  he  seeks  to  charge  Christeson  with  the  expense  of 
preparing  an  abstract  which  the  latter  had  never  ordered. 
There  was  nothing  in  the  option  requiring  the  deposit  of  a 
deed  in  escrow  in  Texas  or  elsewhere,  and  the  prospective 
vendee  could  not  arbitrarily  read  such  a  requirement  into  the 
contract,  select  the  place  of  escrow,  and  then  conplain  that 
the  other  party  to  the  option  had  violated  the  agreement.  It 
is  evident  that  if  Christeson  had  complied  with  all  of  the 
terms  of  the  letter  of  McCrory  to  his  agent  and  McCrory  had 
failed  to  complete  the  transaction  by  signing  the  notes  and 
paying  the  money,  Christeson  would  have  been  without  a 
cause  of  action  for  specific  performance  of  a  contract  of 
sale.  His  only  recourse  would  have  been  against  Hicks  for 
the  amount  which  McCrory  had  deposited  with  the  latter  as  a 
consideration  for  the  option.  Unless  an  intending  purchaser 
has  entered  into  a  contract  binding  him  to  buy  the  property 
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or  has  oflfered  to  the  vendor,  and  not  merely  to  the  broker, 
to  make  such  an  agreement,  the  broker  has  not  earned  his 
commission.  {Ounn  v.  Bank  of  California,  99  Cal.  349,  [33 
Pac.  1105] ;  Mattingly  v.  Pennie,  105  Cal.  514,  [45  Am.  St 
Rep.  87,  39  Pac.  200] ;  Mott  v.  Minor,  11  Cal.  App.  774-779, 
[106  Pac.  244] ;  Douglas  v.  Spangenberg,  23  Cal.  App.  294- 
296,  [137  Pac.  1103] ;  Massie  v.  CKatom,  163  Cal.  772-776, 
[127  Pac.  56].)  It  is  not  pretended  that  an  offer  of  any  sort 
was  made  to  Christeson  personally,  and  the  letter  to  Hicks 
was  nothing  more  than  a  proposal  for  a  change  in  the  terms 
of  the  option.  It  follows  that  even  if  we  give  to  the  optional 
agreement  all  of  the  force  accorded  to  it  by  the  learned 
superior  court,  we  must  reverse  the  judgment,  because  the 
proof  fails  to  show  any  binding  contract  for  the  sale  of 
Christeson 's  land.  This  conclusion  makes  it  unnecessary  to 
consider  any  of  the  other  assignments  of  error  except  the 
plea  of  the  statute  of  limitations. 

Appellant  contended  that  the  cause  of  action  was  barred  by 
the  provisions  of  subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure.  The  original  complaint  concededly  was  filed 
within  the  statutory  time,  and  although  the  amended  com- 
plaint was  prepared  after  the  expiration  of  the  period  limited 
by  the  statute,  we  are  satisfied  that  both  pleadings  relate  to 
the  same  cause  of  action. 

The  judgment  and  order  are  reversed. 

Henshaw,  J.,  Sloss,  J.,  Shaw,  J.,  Lorigan,  J.,  and  Lawlor,  J^ 
concurred. 

Behearing  denied. 


[S.  P.  No.  7135.    Department  Two.— Marcli  29,  1917.] 

CECILE  B.  HALL,  Respondent,  v.  WILLIAM  HALL  et  aL, 

Appellants. 

Husband  and  Wipe — Alienation  of  Husband's  Affkotions — Action 
Against  Parents  of  Husband — Evidence. — In  thia  action  hj  a 
wife  against  her  husband's  parents  to  recover  damages  for  the 
alienation  by  them  of  her  husband's  affections  from  her,  the  evi* 
dence  is  held  insufficient  to  sustain  the  yerdiet  in  favor  of  the  wife. 
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Id. — ^Deobeb  of  Pboof. — To  sustain  an  action  for  damages  against  par- 
ents for  the  alienation  of  the  affections  of  their  married  child 
from  his  or  her  spouse  the  measure  of  proof  must  be  extremely 
high. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County,  and  from  an  order  refusing  a  new  trial.  Lucas 
P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  M.  Cassin,  and  James  L.  Atteridge,  for  Appellants. 

Beggs  &  McComish,  H.  C.  Jones,  and  C.  C.  Houck,  for 
Respondent. 

HENSHAW,  J. — Plaintiff  sued  defendants,  who  are  re- 
spectively the  father  and  mother  of  her  husband,  to  recover 
damages  for  the  alienation  by  them  of  her  husband's  affec- 
tions from  her.  The  charge  was  that  '*The  defendants  will- 
fully, wrongfully,  wickedly,  unjustly  and  maliciously  contriv- 
ing and  intending  to  injure  plaintiff  and  deprive  her  of  the 
affection,  support,  comfort,  fellowship,  society,  aid  and  as- 
sistance of  plaintiff's  husband  .  .  .  alienated  and  destroyed 
the  affection  of  said  Robert  Hall,  the  husband  of  this  plain- 
tiff for  this  plaintiff,  .  .  .  and  did  willfully,  illegally  and 
maliciously  entice,  abduct  and  persuade  said  Robert  Hall  from 
plaintiff,  whereby  plaintiff  has  wholly  lost  and  has  been  de- 
prived of  the  assistance,  comfort,  fellowship,  society,  aid  and 
support  of  said  Robert  Hall."  Trial  was  had  before  a  jury, 
which  returned  its  verdict  in  favor  of  plaintiff  in  the  sum  of 
ten  thousand  dollars.  From  the  judgment  and  from  the  order 
of  the  court  denying  their  motion  for  a  new  trial,  defendants 
appeal. 

Upon  appeal  their  principal  effort  is  directed  to  the  con- 
tention that  the  evidence  is  wholly  insufficient  to  justify  the 
verdict,  and  this  effort,  it  may  be  said  at  the  outset,  is  wholly 
successful.  Seldom,  indeed,  is  it  that  a  reviewing  court  is 
called  upon  to  consider  a  verdict  such  as  this,  whose  evi- 
dentiary foundation  is  airy  nothingness,  not  even  the  base- 
less fabric  of  a  vision. 

Plaintiff  and  her  husband,  Robert  Hall,  were  married  in 
Los  Gatos,  Santa  Clara  County,  in  November,  1906.    At  the 
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time  of  their  marriage  the  husband  was  about  twenty-six 
years  of  age,  the  wife  a  few  years  younger.  Her  parents 
were  living  in  Los  Gatos,  so  were  his.  He  seems  to  have  been 
an  only  child.  His  father  and  mother  had  been  married 
more  than  fifty  years,  and  at  the  time  of  the  trial  of  this 
action  the  father  was  seventy-five  years  of  age  and  the  mother 
sixty-eight  years  of  age.  They  owned  their  own  home.  They 
had  some  property.  They  were  frugal,  and  the  old  wife  did 
all  of  the  household  work.  The  narration  which  follows  is 
that  of  the  plaintiff.  Following  their  marriage  in  the  latter 
part  of  November  she  and  her  husband  went  to  San  Jose. 
Her  husband's  parents  came  to  them  and  begged  them  to 
come  and  live  with  them  in  Los  Gatos,  Mr.  HaU  saying  that 
his  wife  would  teach  the  bride  economy.  Apparently  the 
wife  had  no  means;  the  husband  was  earning  about  seventy- 
five  dollars  a  month.  The  newly  married  couple  went  to  Los 
Gatos  and  began  housekeeping  in  rooms  not  far  from  the 
home  of  the  elder  Halls.  They  were  visited  quite  frequently 
by  the  latter,  old  Mrs.  Hall  urging  that  the  young  people 
come  and  live  with  them ;  saying  that  the  cost  of  living  was 
high  and  they  could  live  more  cheaply  together.  They  did 
not  comply  with  the  Halls'  request,  however,  but  continued 
to  live  as  they  had  been  doing  until  the  husband  went  into 
the  near-by  mountains  under  employment  as  a  wood-chopper, 
and  the  wife  went  to  live  at  her  parents'  home.  During  this 
time,  when  the  husband  was  free  from  his  mountain  labors, 
he  returned  to  and  lived  with  his  wife.  One  painful  inci- 
dent occurred  during  this  time.  The  husband  and  wife  were 
making  a  call  upon  his  parents.  The  mother  was  urging  that 
they  should  come  there  to  live.  Robert  said  that  he  didn't 
think  they  would;  **then  she  began  screaming  and  raving 
about  *me ;  that  I  was  trying  to  keep  Robert  away  from  her. 
They  put  her  to  bed  and  worked  with  her  for  some  three 
hours.  She  insisted  that  Robert  stay  all  night  with  her,  and 
as  I  was  not  wanted  I  started  home,  and  after  I  started  I 
discovered  I  had  not  the  key,  and  I  came  back  to  get  the  key, 
and  Robert  came  on  home  with  me."  Plaintiff  is  a  school 
teacher,  and  obtained  a  position  as  such  to  teach  a  country 
school  distant  from  the  city  of  San  Luis  Obispo  about  thirty 
miles.  Hei*  school  term  began  in  July  and  ended  in  Novem- 
ber. Her  husband  went  with  her  to  the  city  of  San  Lms 
Obispo,  and  for  his  own  improvement  took  a  course  in  a  poly- 
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technical  school  there  situated,  while  his  wife  went  to  the 
country  to  teach.  Every  week,  usually  on  Friday  afternoon, 
he  rode  his  bicycle  thirty  miles  to  be  with  her  over  the  week 's 
end.  While  there  she  took  from  her  husband's  suitcase  and 
read  certain  letters  written  to  him  by  his  father.  She  was 
permitted  to  give  secondary  evidence  of  the  contents  of 
these  letters.  She  said  that  in  them  her  husband's  father 
accused  her  of  being  "wasteful  and  extravagant"  and  "a 
hindrance  to  Robert's  spiritual  development";  that  he  ought 
to  separate  from  her;  that  the  letters  often  contained  the 
quotation  '*Be  not  unequally  yoked  with  unbelievers."  He 
urged  his  son  to  "take  the  paper  route  by  all  means  for 
twenty  dollars  a  month,  but  do  not  let  Cecile  know  how  much 
you  are  getting,  and  once  in  awhile,  in  case  of  absolute  neces- 
sity, I  will  slip  in  a  little."  The  letters  told  her  husband  to 
keep  her  there  teaching,  "that  would  be  a  good  lesson  in 
economy  for  her."  Another  letter  said:  "Let  Cecile  come 
on  home  and  I  will  meet  you  in  San  Luis  and  together  we 
will  take  a  trip  in  Madera  County,  but  don't  let  Cecile  know 
I  am  coming.  You  will  know  how  to  manage  that."  It  is 
pertinent  here  to  add  that  the  father  denies  having  written 
and  the  son  denies  having  received  letters  of  such  import. 
Certain  trips  made  by  father  and  son  together  are  complained 
of  by  plaintiff,  as,  for  example,  she  persistently  calls  a  trip 
which  her  husband  and  his  father  made  to  Los  Angeles  as 
their  "wedding  trip."  The  explanation  of  these  trips  is 
that  the  father  was  earnestly  seeking  to  establish  the  son  in 
some  profitable  business,  and  his  wife  was  unwilling  to  go  on 
these  trips  with  them.  In  December,  1907,  they  returned 
from  San  Luis  Obispo  to  Los  Gatos  and  took  up  their  abode 
in  the  home  of  defendants.  Plaintiff  was  pregnant.  As  the 
date  of  her  confinement  approached  she  told  her  mother-in-law 
that  she  expected  the  arrival  of  the  little  grandchild,  and 
the  mother-in-law  "sat  back  in  her  chair  with  utter  scorn 
and  disgust  on  her  face  and  never  said  one  word."  She 
asked  her  mother-in-law  if  she  might  stay  in  her  home  during 
the  period  of  her  confinement  and  convalescence  and  her 
mother-in-law  replied,  "Tes;  you  may  stay  here,  but  you 
must  not  be  a  trouble  to  me."  The  aged  mother-in-law's 
account  of  this  interview  was  that  she  looked  forward  to  the 
birth  of  her  grandchild  with  great  interest;  that  she  told 
her  daughter-in-law  that  she  could  stay  tlx^te  if  ^^  desired, 
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'*but  there  are  some  things  I  cannot  do  for  you."  So  the 
daughter-in-law  went  to  a  sanatorium,  where  she  was  con- 
fined.   On  leaving  the  sanatorium,  about  the  middle  of  July, 

1908,  she  did  not  return  to  the  Halls,  where  her  husband 
still  was,  but  went  to  her  mother's,  where  she  remained  until 
in  August,  1908,  she  and  her  husband  moved  to  San  Jose. 
There  they  resided  until  June,  1909.  The  defendants  visited 
them  not  infrequently,  and  her  father-in-law  paid  at  least 
in  part  for  the  furniture  in  their  San  Jose  home.    In  June, 

1909,  they  returned  to  Los  Gatos,  moved  by  consideration  of 
the  baby's  health.  The  husband  continued  in  his  employ- 
ment in  San  Jose,  and  went  back  and  forth  on  the  interurban 
cars.  They  lived  in  their  own  home.  The  principal  com- 
plaint of  the  conduct  of  the  husband  during  this  time  is  that, 
returning  to  Los  Gatos  from  San  Jose,  he  usually  went  first 
and  directly  to  the  home  of  his  parents  and  spent  some  time 
there  before  returning  to  his  own.  Sometimes  he  took  his 
supper  there.  The  explanation  is  that  the  son  spent  his  time 
helping  his  aged  father  and  mother  in  the  work  about  the 
place,  and  that  when  he  took  supper  with  them  it  was  because 
he  preferred  to  do  this  rather  than  to  get  his  own  supper  at 
home,  as  frequently  he  was  obliged  to  do  because  of  his  wife's 
absence  at  her  mother's  home.  Their  residence  in  Los  Gatos 
continued  until  January,  1911.  During  that  period  of  time 
between  1909  and  1911  plaintiff  asked  the  Halls  at  sundry 
times  many  questions.  She  asked  Mr.  Hall,  Senior,  "Why 
two  months  after  we  were  married  he  suggested  to  my  hus- 
band that  I  married  him  for  his  money,  thus  poisoning  his 
mind  against  me.  Mr.  Hall's  reply  was,  'Well,  what  do  you 
think  we  thought  you  married  him  for!  People  call  me  a 
millionaire  and  people  are  after  my  money.  What  else  do 
you  think  I  thought  you  married  him  fort'  "  But  elsewhere 
she  testifies  that  the  elder  Halls  hailed  her  marriage  to  their 
son  with  great  delight.  Again  she  asked  Mr.  Hall  **why  he 
suggested  to  Bobert  that  we  were  not  mated  by  constantly 
suggesting  to  him  we  were  not  mated.  He  said  he  didn't 
think  we  were  mated,  and  he  considered  it  his  duty  to  sepa- 
rate two  people  who  were  not  mated.  Again  I  asked  Mr.  Hall 
why  he  was  a  party  to  offering  me  one  thousand  dollars  in 
March,  1907,  to  leave  my  husband  and  telling  me  I  could 
go  as  a  missionary  if  I  wanted  to.  Mr.  Hall's  answer  was — 
coolly  sat  back  and  said  he  supposed  it  was  because  they 
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wanted  me  to  go,  and  Mrs.  Hall  said,  'Do  you  think  we  wanted 
you  to  go  without  anything t'  "  There  is  more  to  like  effect, 
all  of  equal  inconsequence,  and  the  defendants  deny  that  such 
conversations  ever  were  had. 

The  separation  between  the  plaintiff  and  her  husband  came 
as  indicated  in  January,  1911.  During  all  of  their  married 
life,  as  the  evidence  discloses,  he  had  neither  neglected  his 
wife  nor  been  unkind  to  her  in  any  way.  He  did  not  drink. 
His  absences  from  home  were  only  those  upon  the  short  busi- 
ness trips  made  with  his  father,  or  when  his  labors  called 
him  away,  or  when  he  stopped  at  his  parents'  home  to  help 
them  before  returning  to  his  own.  He  contributed  all  of  his 
earnings  to  the  support  of  his  wife  and  child.  He  seems  to 
have  indulged  his  wife  in  every  way,  and  when  the  separation 
came,  which  was  in  fact  her  abandonment  of  him,  he  "told 
her  to  take  her  own  way.  I  let  her  have  her  own  way  all 
the  time.''  In  January,  1911,  she  sold  the  furniture  in  their 
home,  took  this  money,  and  with  her  child  departed,  leaving 
her  husband  weeping  in  the  house.  To  the  sum  which  she 
received  from  the  furniture  he  added  twenty  dollars.  He 
went  to  his  parents'  home.  She  stayed  two  weeks  in  th^ 
near-by  town  of  Campbells  and  then  went  to  Capitola,  a 
summer  resort  on  Monterey  Bay,  and  remained  there  until 
the  middle  of  the  summer.  She  returned  from  Capitola  to 
Los  Gatos,  and  in  September  secured  a  position  as  school 
teacher  in  the  county  of  Fresno.  She  went  there  and  taught 
until  the  following  May.  While  at  Capitola  she  wrote  to  her 
husband,  telling  him  where  she  was,  and  he  came  down  to 
see  her  for  the  purpose  of  effecting  a  reconciliation.  He  met 
with  no  success.  Upon  another  occasion  he  asked  her  to  join 
him  and  his  father  in  the  town  of  Morgan  Hill,  where  it  was 
proposed  to  look  at  ranch  property  with  a  view  to  settling 
the  young  people.  She  went,  remained  with  her  husband 
one  or  two  nights,  but  soon  left,  as  "I  wanted  to  get  back 
to  Capitola  to  attend  a  meeting  of  the  Young  Women's 
Christian  Association  that  was  shortly  to  convene  down 
there."  A  second  time  her  husband  visited  her  at  Capitola, 
but  left  when  she  told  him  that  her  father  was  coming  to 
the  house.  Her  parents  disliked  her  husband  very  much,  and 
she  did  not  want  them  to  know  that  she  communicated  with 
him.  She  went  to  Fresno  and  did  not  let  her  husband  know 
where  she  had  gone,  nor  for  many  months  was  he  able  to  learn, 
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notwithstanding  his  efforts  to  locate  her.  She  testifies  that 
she  did  not  want  him  to  know,  and  for  explanation  justify- 
ing her  conduct  says  that  it  was  because  her  husband  ''said 
he  would  shoot  the  county  full  of  holes.  Now,  do  you  wonder 
that  I  didn't  want  him  to  know!"  She  wrote  to  her  husband 
but  once  while  she  was  in  Fresno,  and  returned  from  there 
to  Los  Gatos  in  May,  1912.  She  immediately  began  to  take 
steps  looking  to  a  divorce  and  to  securing  money  from  her 
husband,  which  money,  of  course,  would  come  from  his 
parents,  as  it  is  not  asserted  that  he  had  anything  other  than 
his  earning  capacity.  She  planned  to  use  this  money  to  build 
a  home.  Some  sort  of  tentative  arrangement  seems  to  have 
been  entered  into  by  which  she  was  to  receive  a  thousand 
dollars.  In  one  of  these  letters  she  writes  to  her  husband 
as  follows:  "These  are  my  terms:  1.  The  guardianship  of 
Lawrence;  2.  The  payment  to  me  of  the  thousand  dollars 
you  once  offered  me,  not  for  my  own  use  this  time,  but  for 
Lawrence's  care.  Has  it  ever  occurred  to  you  that  you  could 
be  arrested  for  felony  for  not  having  given  anything  for 
Lawrence's  support  for  over  a  yeart"  The  greater  part 
of  the  year  to  which  reference  is  here  made  was  the  period 
when  she  had  taken  the  child,  had  abandoned  her  husband, 
and  had  even  concealed  from  him  her  whereabouts.  The  Halls 
seemingly  thought  that  this  thousand  dollars,  as  under  the 
mother's  declaration  it  was  to  go  for  the  maintenance  of  the 
child,  would  better  be  paid  in  monthly  installments,  and  this 
called  forth  from  the  wife  a  letter,  from  which  the  following 
extracts  are  taken:  *'Tou  seem  to  think  you  have  the  power 
to  make  or  unmake  terms  as  you  see  fit,  and  I  have  nothing 
to  say,  but  onjy  accept.  Let  me  say  right  here  that  I  am 
not  going  to  do  anything  of  the  kind.  .  .  .  Those  days  when 
I  took  Lawrence  on  the  beach  (at  Santa  Cruz)  to  see  you 
were  the  most  miserable  days  I  ever  put  in;  and  so  was  the 
whole  time.  If  you  hadn't  spent  so  much  time  crying,  and 
if  I  hadn't  felt  sorry,  I  should  never  have  stood  it  for  a 
minute.  Then  you  would  keep  saying,  there  was  no  other 
way  but  a  divorce  so  you  could  start  all  over  again,  and  if 
I  didn't  start  proceedings  you  would.  To  support  what  I 
previously  said  about  the  stay  in  Santa  Cruz  being  a  most 
unpleasant  vacation;  Lawrence  and  I  did  not  go  home,  but 
we  went  to  Capitola  and  had  a  real  vacation.  .  .  .  My  sister- 
in-law  got  $5,000  damages,  and  didn't  half  try,  and  the  $1,000 
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is  beginning  to  look  mighty  little  to  me.  I  might  just  tell 
you  that  a  prominent  business  man  in  this  town  has  hired 
the  best  lawyer  in  San  Jose  for  me,  and  he  is  now  consulting 
with  Mr.  Jones.  ...  I  said  to  them  this  afternoon  that  if 
you  would  live  up  to  your  part  of  the  agreement  and  pay 
$1,000  in  addition  to  the  $500  already  paid,  I  would  live 
up  to  mine.  That  $1,000  was  not  to  be  paid  in  monthly 
pay'ts.  Nothing  was  said  about  such  an  arrangement.  If 
you  feel  free  to  go  back  on  your  word  I  shall  feel  free  to  act 
accordingly.    Furthermore,  it  was  to  be  in  my  name." 

Certain  other  facts  here  merit  notice.  She  charges  that 
the  malign  influence  of  her  husband's  parents  was  exercised 
upon  him  immediately  after  the  marriage  and  continuously 
from  that  time  on.  Yet  she  had  no  differences,  no  wordy 
quarrels  with  the  senior  Halls  during  the  six  months  that 
she  lived  in  their  house.  Before  she  went  there  to  live,  it 
will  be  remembered^  she  had  been  teaching  school  in  San 
Luis  Obispo  County,  and  it  was  while  there  she  read  the 
letters  from  Mr.  Hall,  her  versions  of  which  have  been  given. 
Yet  she  writes  to  "Dear  Mother  Hall"  a  chatty  and  affection- 
ate letter  which  closes  with  ** Lovingly  yours."  When  she 
abandoned  her  husband  in  1911  she  wrote  to  him  that,  **I 
want  to  love  you  again,  but  it  just  seems  as  though  I  am 
groping  blindly  in  the  dark  trying  to  find  something  on  which 
to  base  that  love."  In  no  one  of  her  letters  is  there  even  a 
suggestion  that  the  unhappiness  which  darkened  their  marital 
relations  was  occasioned  because  of  the  loss  of  the  husband's 
love  for  her,  still  less  by  reason  of  the  pernicious  activities 
of  these  defendants  directed  to  that  end.  One  of  these 
letters  to  her  husband,  dated  October,  1912,  contains  this 
sentence:  "Robert,  I  believe  just  between  you  and  me  that 
our  folks,  while  not  meaning  to  be,  are  hindering  rather 
than  helping  us.  I  say  this  with  all  regard  to  them  for  they 
do  not  realize  it,  but  we  ought  to  realize  it  and  rise  above 
it."  Her  explanation  of  this  sentence,  written  after  all  of 
these  difficulties,  is  neither  satisfactory  nor  illuminating. 
Notwithstanding  the  fact  that  she  testifies  that  her  parents 
disliked  her  husband,  she  insists  that  the  language  "our 
folks"  had  exclusive  reference  to  his  parents.  For  the  rest, 
she  asserts  that  this  declaration  had  nothing  to  do  with  the 
"willful,  wrongful,  wicked  and  malicious"  efforts  which  her 
parents-in-law  were,  she  charges,  persistently  making  in  their 
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eflfort  to  destroy  her  husband's  aflFection  for  her.  One  other 
episode  calls  for  narration.  In  1912  the  senior  Halls  with 
their  son  Robert  had  gone  to  Santa  Cruz  and  were  there 
living  together.  This  plaintiff,  returning  from  Fresno  County 
to  Los  Gatos,  discovered  this  fact.  She  filed  her  complaint 
for  a  divorce  in  Santa  Cruz  County.  After  so  filing  it  she 
herself  went  to  Santa  Cruz  County.  She  accepted  her  hus- 
band's invitation  to  come  to  his  home,  which  was  aLao  the 
home  of  his  parents,  and  there  spent  one  or  more  nights  with 
him.  While  they  were  at  the  dinner-table  her  husband  waa 
served  with  the  complaint  and  summons  in  her  suit  for  divorce. 
After  that  she  again  visited  her  husband  at  his  parents' 
home,  upon  this  occasion  Mrs.  Hall,  senior,  being  present. 
She  was  not  at  home  on  the  occasion  of  the  dinner-table 
episode.  Mrs.  Hall  saw  her  son  with  his  arm  around  the 
plaintiff's  waist.  According  to  plaintiff  her  mother-in-law 
screamed  and  said,  '*They  will  be  recoi^ciled  again  and  my 
troubles  will  all  begin  over."  The  senior  Mrs.  Hall's  ex- 
planation is  that  she  thought  and  declared  that  such  conduct 
upon  the  part  of  a  woman  was  not  proper  in  contemplation  of 
the  fact  that  she  was  prosecuting  an  action  for  divorce  against 
the  man  who  was  embracing  her. 

This  ends  a  fairly  complete  rSsumi  of  the  evidence  in  the 
case,  saving  that  it  should  be  added  th^t  upon  its  trial,  while 
the  wife  admitted  her  loss  of  affection  for  her  husband,  he 
declared  his  continued  love  and  devotion  to  her.  It  is  quite 
plain  that  if  plaintiff  had  brought  this  action  because  of  the 
alienation  of  her  affections  from  her  husband  it  would  stand, 
so  far  as  the  evidence  at  least  goes,  upon  a  much  firmer  basis 
than  does  the  one  which  actually  she  did  bring.  For  here 
is  a  case  where,  without  hesitation,  it  may  be  said  that  the 
evidence  fails  to  show  either  an  attempt  to  alienate  the  hus- 
band's affections  or  any  success  for  that  attempt,  if  it  were 
actually  made.  It  would  be  a  work  of  supererogation  to  dwell 
at  length  upon  the  governing  law  of  cases  such  as  this.  It 
is  sufficient  to  state  it  briefly,  with  due  reference  to  the  au- 
thorities, when  at  once  the  utter  inadequacy  of  this  evidence 
will  be  apparent,  if  it  has  not  already  become  so.  Actions 
for  damages  against  parents  for  the  alienation  of  the  affec- 
tions of  their  married  child  from  his  or  her  spouse  are  fre- 
quent in  the  law,  and  the  principles  governing  the  intro- 
duction of  evidence  and  the  weight  to  be  given  it  are  well 


Digitized  by 


Google 


March,  1917.]  Hall  v.  Hall.  727 

settled.  Having  in  contemplation  the  natural  solicitude  of 
the  parent  for  the  child,  and  the  well-nigh  universal  expe- 
rience of  mankind  that  parents  in  their  conduct  toward  their 
children  are  actuated  by  high  and  disinterested  motives,  in- 
volving the  sacrifice  of  their  own  interests  for  the  welfare  of 
the  child,  it  is  not  to  be  lightly  inferred  that  the  language 
or  conduct  of  such  a  parent  toward  a  child  is  prompted  by 
evil  and  malicious  motives.  Therefore,  to  establish  such  will- 
ful and  malicious  alienation,  ''the  measure  of  proof  must  be 
extremely  high."  (Beisel  v.  Oerlach,  211  Pa.  232,  [18 
L.  R.  A.  (N.  S.)  516,  70  Atl.  721].)  Says  Chief  Justice  Kent 
in  HutcKeson  v.  Peck,  5  Johns.  (N.  Y.)  196:  ''If  the  defend- 
ant did  not  stand  in  the  relation  of  father  to  the  plaintiff's 
wife  I  should  not,  perhaps,  be  inclined  to  interfere  with  the 
verdict.  But  that  relationship  gives  rise  to  a  new  and  pe- 
culiar interest.  ...  A  father's  house  is  always  open  to  his 
children,  and  whether  they  be  married  or  unmarried  it  is  still 
to  them  a  refuge  from  evil,  and  a  consolation  in  distress. 
Natural  affection  establishes  and  consecrates  this  asylum, 
and,  according  to  Lord  Coke,  it  is  'nature's  profession  to  as- 
sist, maintain,  and  console  the  child.'  I  should  require,  there- 
fore, more  proof  to  sustain  the  action  against  a  father,  than 
against  a  stranger."  But  "every  legal  presumption  is  that 
the  parent  acted  for  the  best  interest  of  the  child."  (Leavell 
V.  Leavell,  122  Mo.  App.  654,  [99  S.  W.  460] ;  Reed  v.  Reed, 
6  Ind.  App.  317,  [51  Am.  St.  Rep.  310,  33  N.  E.  638].) 
Quite  like  the  present  case  in  its  facts  is  that  of  Busenbark 
V.  Btisenbark,  150  Iowa,  7,  [129  N.  W.  332],  where,  after 
setting  forth  at  great  length,  as  has  been  done  here,  the  annoy- 
ing interference  of  the  parents-in-law,  the  court  said:  "The 
incidents  which  are  described  as  above  set  forth  in  plaintiff's 
testimony  appear  to  us  as  very  commonplace.  They  may 
have  been  unwise  and  lacking  in  delicacy  and  tenderness,  but 
there  is  nothing  to  indicate  that  they  were  otherwise  than  the 
natural  expressions  of  solicitude  of  this  mother-in-law.  Par- 
ents often  annoy  their  children  with  advice,  good  and  bad. 
The  good  is  often  quite  as  annoying  as  the  bad.  This 
mother-in-law  seems  to  have  fought  the  battle  of  thrift  in 
a  certain  way,  and  she  was  quite  sure  that  it  was  the  only 
safe  way."  And  without  amplifying  these  quotations  refer- 
ence may  be  made  to  Codoni  v.  Codoni,  6  Cal.  App.  83, 
[91  Pac.  423] ;  Cripe  v.  Cripe,  170  Cal.  91,  [148  Pac.  520] ; 
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White  V.  Boss,  47  Mich.  172,  [10  N.  W.  188] ;  Braum  v. 
Broiun,  124  N.  C.  19,  [70  Am.  St.  Rep.  574,  32  S.  E.  320] ; 
Bice  V.  Bice,  104  Mich.  371,  [62  N.  W.  836] ;  PoUock  v.  PoU 
lock,  9  Misc.  Rep.  82,  [20  N.  T.  Supp.  37] ;  Fronk  v.  Frank, 
159  Mo.  App.  543,  [141  S.  W.  697] ;  Park  v.  Park,  40  Colo. 
354,  [91  Pac.  830]. 

The  jury  after  it  retired  to  deliberate  upon  its  verdict  came 
into  court  seeking  further  light  upon  the  law,  as  shown  by 
the  following  questions  asked  of  the  judge : 

** Question  by  a  juror:  The  question  is,  Judge,  in  the  event 
we  should  award  damages,  will  that  be  protecting  the  child; 
should  we  award  damages  would  there  be  compensation, 
protection  for  the  child ;  would  the  child  be  sure  of  protec- 
tion? That  may  be  entirely  foreign  to  what  we  are  expected 
to  do,  but  the  argument  came  up." 

''Another  juror:  That  may  be  foreign  to  what  we  are  asked 
to  come  here  for,  but  we  seem  to  want  to  know  about  it." 

''Another  juror:  There  has  been  considerable  argument; 
some  of  the  jurors  argue  one  way,  some  another,  and  the 
question  came  up,  provided  any  damages  were  awarded  to 
the  plaintiff,  would  the  boy  be  protected  by  the  court  in  any 
respect.  The  supposition  was  that  probably  the  plaintiff 
might  marry  and  the  boy  would  lose  any  protection  which  we 
might  accord  him." 

This  transcript  from  the  record  affords  the  only  under- 
standable reason  for  the  verdict  given.  It  is  but  another 
exemplification  of  the  power  which  some  juries  assume  of 
adjusting,  without  regard  to  the  evidence  or  issues,  the 
finances  of  the  litigants  in  accordance  with  their  views.  It 
is  another  case  like  that  of  DriscoU  v.  Market  8i.  Cable  By. 
Co.,  97  Cal.  553,  [33  Am.  St.  Rep.  203,  32  Pac.  591],  where, 
as  this  court  said,  ''a  jury  catches  at  a  mere  semblance  or 
pretense  of  evidence  for  the  purpose  of  simply  equalizing 
financial  conditions  by  taking  money  from  one  party  and 
giving  it  to  the  other  without  legal  cause."  But  in  this  case, 
no  more  than  in  that,  has  this  great  and,  to  the  jurors,  most 
inexpensive  generosity  the  sanction  of  the  law. 

The  judgment  and  order  appealed  from  are  therefore 
reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
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lli.  A.  No.  3805.     Department  One.—March  31,  1917.] 

ADA  COOPER  LANGPORD  et  al.,  Respondents,  v.  SAN 
DIEGO  ELECTRIC  RAILWAY  COMPANY  (a  Corpo- 
ration), Appellant. 

Negligence  —  Collision  Between  Automobile  and  »treet-cae  — 
Responsibility  foe  Accident  —  Instructions  —  Relative  Rights 
AND  Obugations  OF  Pabties. — In  an  action  to  recover  damages  for 
injuries  received  bj  a  wife  in  a  collision  betweefn  an  automobile  in 
which  she  and  her  husband  were  riding  and  a  street-car  belonging  to 
an  electric  railway  company,  where  on  the  whole  record  there  is  room 
for  serious  doubt  whether  responsibility  for  the  accident  in  reality 
rested  upon  the  husband,  or  upon  the  defendant,  any  substantial 
error  in  the  instructions  defining  the  relative  right's  and  obligations 
of  the  driver  of  the  automobile  and  the  person  in  charge  of  the 
street-car,  must  be  regarded  as  prejudicial. 

Id. — OOMPETENCY   OF    MOTOBICAN — EXEBCISB   OF   DUE    CaBE — EbBONEOUS 

Instructions. — An  instruction  that  it  was  the  duty  of  the  company 
to  employ  competent  and  careful  persons  and  of  the  motorman  to 
exercise  proper  care  to  avoid  accidents,  and  that  the  company  would 
be  liable  for  any  injuries  proximately  caused  by  its  failure  in  such 
respects;  and  the  refusal  to  instruct  that  the  plaintiffs  did  not  com- 
plain that  the  motorman  was  incompetent,  and  that  the  only  question 
for  the  jury  to  consider  with  reference  to  him  was  his  due  care,  are 
prejudicially  erroneous,  since  the  question  of  the  competency  of  the 
motorman  or  his  reputation  for  care  were  not  proper  subjects  of 
inquiry  in  such  an  action. 

Id. — Street  Railroads — Duties  of  Opebators. — An  instruction  that  it 
is  the  duty  of  street-car  operators  to  have  their  power  under  control, 
and  so  use  the  control  as  to  avoid  injury  whenever  possible,  is  ob- 
jectionable in  the  use  of  the  words,  "whenever  possible,"  as  it  is 
their  duty  to  exercise  ordinary  care. 

Id. — Driving  on  Street-cab  Track. — An  automobile  or  other  vehicle 
driver  has  the  right  to  drive  on  a  street-car  track,  where  the  other 
part  of  the  street  is  impassable. 

Id. — Municipal  Ordinance — ^Street  Traveling. — A  municipal  ordinance 
requiring  every  driver  of  a  vehicle  to  travel  on  the  right  side  of  the 
street  as  near  the  right-hand  curb  as  possible,  does  not  prohibit  the 
use  of  the  left-hand  side  of  the  street  under  all  circumstances. 

Id. — "Last  Clear  Chance"  Doctrine — Pleading. — In  an  action  for  in- 
juries, the  plaintiff  may  rely  upon  the  "last  clear  chance"  doctrine, 
without  expressly  alleging  the  doctrine  in  his  complaint,  where  he 
has  alleged  that  the  injury  was  caused  by  the  defendant's  want  of 
reasonable  care,  and  the  allegation  is  denied. 
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Id. — Easy  Stoppage  of  Stbeet-oabs — Erroneous  Instkuction. — An  in- 
struction that  street-cars  with  proper  appliances  are  easily  stopped 
is  misleading,  in  the  use  of  the  words  "easily  stopped/'  and  objec- 
tionable as  involving  a  charge  on  a  matter  of  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  W.  A. 
Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Read  G.  Dill  worth,  and  E.  Swift  Torrance,  for  Appellant. 

Adam  Thompson,  for  Respondents, 

SLOSS,  J. — The  plaintiffs  are  husband  and  wife.  They 
brought  this  action  to  recover  damages  for  injuries  received 
by  the  wife  in  a  collision  between  an  automobile  in  which  the 
plaintiffs  were  riding  and  a  street-car  belonging  to  the  de- 
fendant company.  There  was  a  trial  by  jury,  resulting  in  a 
verdict  and  judgment  for  five  thousand  dollars  in  favor  of 
the  plaintiffs.  The  defendant  appeals  from  the  judgment, 
and  from  an  order  denying  its  motion  for  a  new  trial. 

The  points  raised  by  the  appellant  turn  principally  upon 
the  court's  instructions  to  the  jury.  To  understand  these 
questions,  their  discussion  should  be  preceded  by  a  brief  state- 
ment of  the  facts. 

The  defendant  operates  a  double  track  line  of  electric  street 
railway  on  Washington  Street  and  other  streets  in  the  city 
of  San  Diego.  Washington  Street  runs  east  and  west. 
Among  the  streets  intersecting  it  are  Falcon,  Goldfinch  and 
Hawk  Streets.  Falcon  Street  is  the  most  easterly  of  these, 
the  next  street  to  the  west  being  Goldfinch  Street,  and  Hawk 
Street  the  one  next  beyond.  The  accident  resulting  in  Mrs. 
Langford 's  injury  occurred  on  the  evening  of  March  13, 
1913,  at  the  intersection  of  Washington  and  Goldfinch  Streets. 
The  pavement  of  Washington  Street  was  being  repaired, 
and  the  only  part  of  the  street  that  was  passable  was  that 
occupied  by  the  tracks  of  the  Railway  Company,  including  a 
space  of  two  feet  in  width  on  either  side,  beyond  the  outer 
rails.  The  automobile  was  driven  by  Norton  Langford,  the 
husband.  He  was  coming  easterly  on  Washington  Street 
As  Langford  crossed  Hawk  Street,  an  east-bound  car  of  the 
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defendant  was  running  on  the  southerly  track,  a  short  dis- 
tance ahead  of  him.  He  followed  on  the  southerly  track, 
until  the  car  came  to  a  stop  at  or  near  the  intersection  of 
Goldfinch  Street.  There  is  a  sharp  conflict  over  what  took 
place  then.  Langford 's  testimony  was,  in  effect,  that  the 
street-car  stopped  some  distance  west  of  Goldfinch  Street  to 
take  on  passengers;  that  in  order  to  avoid  the  delays  which 
would  be  imposed  upon  him  by  the  frequent  stops  of  the 
sti*eet-car,  if  he  remained  behind  it,  he  turned  out  to  the  left 
or  north  track,  with  the  intention  of  passing  around  the  east- 
bound  car,  and  getting  in  front  of  it.  The  street-car  started 
again  as  he  got  abreast  of  it,  and  as  Langford  drew  up,  the 
motorman  increased  the  speed  of  the  street-car.  About  this 
time  Langford  saw  a  west-bound  car  ahead  of  him  on  the 
northerly  track,  at  a  distance  of  one  or  two  blocks.  Con- 
cluding that  he  would  not  be  able  to  get  ahead  of  the  east- 
bound  car,  and  cross  to  the  southerly  track  in  front  of  it 
before  the  approaching  west-bound  car  would  be  upon  him, 
Langford  stopped  his  automobile  with  the  intention  of  falling 
in  to  the  right  behind  the  east-bound  car.  This  brought  his 
automobile  to  a  standstill  upon  the  north  track,  about  the 
middle  of  the  intersection  of  Goldfinch  and  Washington 
Streets.  Before  he  was  able  to  get  his  machine  out  of  that 
position,  the  west-bound  street-car  ran  into  him. 

The  complaint  charged  that  the  collision  was  caused  by  the 
careless,  negligent,  and  unskillful  running  of  the  car  by  the 
defendant's  servants.  The  answer  denied  negligence,  and 
alleged  that  the  collision  was  caused  by  the  negligence  of 
Langford  in  turning  on  to  the  northerly  track  at  a  time  when 
the  west-bound  car  was  so  close  that  a  collision  was  inevitable. 
The  evidence  offered  by  the  defendant  tended  to  support  these 
claims.  There  was  ample  and  substantial  testimony  from 
which  the  jury  might  well  have  concluded  that  the  west-bound 
car  was  very  near  the  intersection  of  Goldfinch  Street  when 
Langford  drove  his  automobile  on  to  the  northerly  track,  and 
that  the  motorman  driving  said  car  was  not,  and  could  not 
have  been,  aware  of  Langford 's  presence  on  the  north  track 
in  time  to  enable  him  to  stop  the  street-car.  The  appellant 
does  not  claim,  and  we  do  not  suggest,  that  the  evidence  was 
not  suflScient  to  support  the  verdict  of  the  jury.  Upon  the 
whole  record,  however,  there  is  room  for  serious  doubt 
whether  responsibility  for  the  accident  in  reality  rested  upon 
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Langford  or  upon  the  defendant.  Under  these  circumstances 
any  substantial  error,  if  such  there  was,  in  the  instructions 
defining  the  relative  rights  and  obligations  of  the  driver  of 
the  automobile  and  the  person  in  charge  of  the  street-car, 
must  be  regarded  as  prejudicial. 

Among  other  instructions,  the  court  gave  the  following: 
"You  are  further  instructed  that  it  is  and  was  the  duty  of 
the  defendant  corporation  to  employ  competent  and  careful 
persons  to  manage  its  street-cars,  and  that  it  was  and  is  the 
duty  of  the  motorman  in  charge  of  the  street-cars  of  the  de- 
fendant to  exercise  proper  care,  and  keep  a  proper  lookout, 
in  order  to  avoid,  if  possible,  all  accidents  and  injury,  and 
the  defendant  would  be  liable  for  any  injury  proximately 
caused  by  its  failure  in  these  respects."  The  court  refused 
to  comply  with  the  defendant's  request  to  instruct  the  jury: 
**  Plaintiffs  do  not  here  complain  that  the  motorman  on  de- 
fendant's west-bound  street-car  was  incompetent  or  inexperi- 
enced, and  the  only  question  for  you  to  consider  with  refer- 
ence to  him  is  whether  on  the  occasion  of  the  accident  he 
acted  with  the  care  and  prudence  which  a  reasonably  prudent 
man  under  the  circumstances  would  have  exercised."  The 
appellant  assigns  as  error  the  giving  of  the  one  and  the  re- 
fusal to  give  the  other  instruction.  These  assignments  are 
well  taken.  The  question  of  the  competency  or  incompetency 
of  the  motorman  was  not  an  issue,  nor  could  it  have  been 
made  an  issue,  in  the  case.  The  great  weight  of  authority 
supports  the  rule  that  in  actions  of  this  kind  the  competency 
of  the  person  claimed  to  have  acted  negligently,  or  his  reputa- 
tion for  care,  is  not  a  subject  of  inquiry.  The  decisions  in 
this  state  are  definitely  in  accord  with  this  view.  In  Cun- 
ningham V.  Los  Angeles  Ry.  Co,,  115  Cal.  561,  564,  [47  Pac. 
452],  the  court  said,  in  dealing  with  this  question:  "Defend- 
ant was  responsible  to  plaintiff  for  a  want  of  ordinary  care 
only,  and  whether  it  was  in  the  exercise  of  such  care  was  to 
be  determined  from  a  consideration  of  what  actually  occurred 
at  the  time  of  the  alleged  negligent  act,  regardless  of  any  fact 
affecting  the  general  character  of  the  servant  for  slrill  or 
proficiency  in  the  discharge  of  his  duty.  The  question  was, 
Did  the  servant  exercise  ordinary  care  to  avoid  the  injury? 
If  he  did,  the  plaintiff  could  not  recover,  no  matter  how 
wanting  the  servant  may  have  been  in  general  competency; 
while  if  he  did  not  exercise  such  care,  plaintiff  was  entitled 
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to  recover,  even  if  the  servant  possessed  the  utmost  degree 
of  eflSciency  and  skill  in  the  performance  of  his  duty.  The 
sole  question,  therefore,  was.  What  was  the  conduct  of  the 
servant  at  the  time?  and  this  was  to  be  unembarrassed  by 
any  consideration  of  his  general  qualifications."  In  the 
earlier  case  of  Towle  v.  Pacific  Improvement  Co.,  98  Cal. 
342,  [33  Pac.  207],  the  court  had  declared  the  same  rule, 
although  it  was  there  applied  to  a  somewhat  different  state 
of  facts.  Quoting  from  2  Thompson  on  Negligence,  page 
804,  the  court  said,  in  the  Towle  case,  that  "the  principle  is 
that  the  question  whether  a  person  was  at  a  given  time  in 
the  exercise  of  due  care  is  to  be  resolved  upon  evidence  of 
what  took  place  at  the  time,  and  not  upon  evidence  of  the 
general  character  he  may  sustain."  (See,  also,  Spear  v. 
United  RaUroads,  16  Cal.  App.  637,  [117  Pac.  956] ;  Carr  v. 
Stem,  17  Cal.  App.  397,  [120  Pac.  35] ;  Minot  v.  Suavely,  172 
Fed.  212,  [19  Ann.  Cas.  996,  97  C.  C.  A.  30].)  Under  in- 
struction  13,  the  jury  was  authorized  to  hold  the  defendant 
liable  because  it  had  employed  an  incompetent  motorman, 
even  though  the  evidence  of  the  facts  surrounding  the  acci- 
dent may  not  have  been  suflBicient,  in  and  of  itself,  to  show 
that  the  motorman  had  failed  to  exercise  due  care.  The  vice 
of  the  instruction  is  not  remedied  by  the  concluding  words 
that  **  defendant  would  be  liable  for  any  injury  proximately 
caused  by  its  failure  in  these  respects.''  The  argument  is 
that  the  mere  employment  of  an  incompetent  motorman  could 
not  proximately  cause  the  injury,  if  the  motorman  was  not 
negligent  on  the  particular  occasion.  But  the  answer  to  this 
suggestion  is  that  the  natural  effect  of  testimony  of  incompe- 
tency is  to  lead  the  jury  to  infer  that  the  person  whose  con- 
duct is  in  question  failed  to  act  properly  at  the  time  and  in 
the  very  matter  under  investigation.  (Wigmore  on  Evi- 
dence, sec.  65.)  The  error  is  emphasized  by  the  court's  re- 
fusal to  give  the  instruction  requested  by  the  appellant.  The 
requested  charge  was  designed  to  limit  the  jury,  on  the  ques- 
tion of  the  defendant's  negligence,  to  an  examination  of  the 
conduct  of  the  motorman  at  the  very  time  in  controversy. 
As  we  have  seen,  the  defendant  was  entitled  to  have  the 
inquiry  so  limited. 

If  there  had  been  no  evidence  bearing  upon  the  question 
of  the  motorman 's  competency,  these  errors  might,  perhaps, 
be  regarded  as  of  little  moment.    But  the  bill  of  exceptions 
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contains  an  explicit  statement  that  the  motorman,  when  tes- 
tifying as  a  witness,  was  dull,  slow,  and  hesitating;  that  he 
showed  a  lack  of  knowledge  of  the  appliances  used  on  the  car ; 
and  that  "the  jury  might  readily  have  drawn  the  conclusion 
from  his  manner  of  testifying,  and  his  appearance  on  the 
witness-stand,  that  he  was  incompetent  to  serve  as  a  motor- 
man  at  the  time  of  the  collision."  As  we  have  already  aaid, 
the  evidence  left  the  true  cause  of  the  accident  in  great  doubt. 
We  cannot  say  that,  if  this  instruction  had  not  been  given, 
the  jury  ought,  nevertheless,  to  have  found  in  favor  of  the 
plaintiffs.  We  cannot  even,  after  a  careful  review  of  the 
evidence,  say  that  the  jury,  under  proper  instructions,  would 
probably  have  reached  a  conclusion  in  favor  of  the  plaintiffs. 
Under  these  circumstances,  we  would  not  be  justified,  even 
under  the  liberal  provisions  of  section  4V^  of  article  VI  of 
the  constitution,  in  disregarding  the  error,  and  denying  a 
new  trial. 

As  a  guide  to  the  further  proceedings  which  must  be  had, 
we  may  refer  briefly  to  some  criticisms  directed  by  the  ap- 
pellant against  the  remaining  instructions  of  the  court.  We 
are  not,  in  this,  to  be  understood  to  hold  that  the  objections 
which  we  find  to  be  good  would  alone  justify  a  reversaL  In- 
struction 14  states  that  it  is  the  duty  of  drivers  of  street-cars 
to  have  their  power  under  control,  and  so  use  the  control  "aa 
to  avoid  injury  whenever  possible."  The  words  "whenever 
possible,"  put  too  stringent  an  obligation  upon  the  operator 
of  the  car.  His  duty  is  to  exercise  ordinary  care,  and  the 
court  so  instructed  the  jury,  in  other  parts  of  its  charge.  It 
would  be  well,  upon  another  trial,  to  obviate  possible  con- 
fusion by  modifying  instruction  14. 

We  think  there  was  no  substantial  error  in  instructions  12, 
15  and  17,  regarding  the  right  of  the  driver  of  the  automobile 
to  drive  upon  the  part  of  the  street  occupied  by  the  street-car 
track.  It  is  true,  generally,  and  more  especially  where,  aa 
here,  the  portion  of  the  street  beyond  the  tracks  is  not  pasa- 
able,  that  the  driver  of  any  vehicle  has  the  right  (always  sub- 
ject to  the  duty  to  exercise  due  care),  to  drive  on  the  part 
of  the  street  occupied  by  the  street-car  rails.  The  appellant 'a 
complaint  seems  to  be  based  on  the  proposition  that  it  was 
negligent  for  the  plaintiff  to  drive  on  to  the  left-hand  track. 
But  this  subject  was  covered  by  other  instructions,  and  waa 
not  involved  in  the  instructions  now  under  consideration. 
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A  point  is  made  of  an  ordinance  of  the  city  of  San  Diego, 
providing  that  every  person  driving  a  vehicle  on  any  street 
shall  "on  all  occasions  when  it  is  practicable  so  do  to,  travel 
on  the  right  side  of  such  street,  and  as  near  the  right-hand 
curb  thereof  as  possible."  The  ordinance  was  not  intended 
to  prohibit  the  use  of  the  left-hand  side  of  the  street  under 
all  circumstances.  The  only  part  of  the  street  that  was  pass- 
able was  that  occupied  by  the  tracks.  There  was  no  way  for 
the  plaintiffs  to  pass  the  east-bound  car  except  by  going  to 
the  left  of  it.  In  a  certain  sense  it  was  '* practicable'*  for 
them  to  remain  behind  that  car,  stopping  whenever  it  stopped, 
nnd  being  delayed  by  it  as  long  as  it  remained  upon  the  por- 
tion of  Washington  Street  that  was  undergoing  repairs.  But 
we  do  not  think  that  the  ordinance  should  be  given  so  strict 
an  interpretation.  Whether  it  was  reasonable,  under  the  cir- 
cumstances, to  hold  the  driver  of  an  automobile  to  this  incon- 
venient mode  of  travel,  was,  we  think,  a  question  for  the  jury. 
They  may  well  have  concluded  that  it  was  not  "practicable" 
for  Langford  to  keep  on  the  right  of  the  road  where,  by  so 
doing,  he  would  be  unduly  blocked  in  his  progress. 

Complaint  is  made  of  the  action  of  the  court  in  instructing 
the  jury  upon  the  "last  clear  chance"  doctrine.  It  is  ex- 
ceedingly doubtful  whether  there  was  any  evidence  to  which 
these  instructions  were  applicable.  We  do  not,  however,  ex- 
press any  definite  view  on  this  point,  as  the  evidence  may  be 
different  upon  another  trial.  We  do  not  agree  with  the  ap- 
pellant's contention  that  facts  showing  the  applicability  of 
the  "last  clear  chance"  rule  must  be  alleged  in  the  complaint. 
The  appellant  relies  upon  Esrey  v.  Southern  Pacific  Co,,  88 
Cal.  399,  406,  [26  Pac.  211].  The  decision  did  not  turn  upon 
the  question  of  pleading,  and  what  is  said  in  the  opinion  on 
this  point  is  little  more  than  a  passing  intimation.  On  the 
second  appeal  in  the  same  case  (Esrey  v.  Southern  Pacific  Co., 
103  Cal.  541,  546,  [37  Pac.  500]),  the  court  seemed  to  view 
with  doubt  the  suggestion,  made  on  the  first  appeal,  that  the 
complaint  should  have  charged  that  the  defendant  acted  will- 
fully and  wantonly,  but  was  compelled  to  accept  it  as  binding 
under  the  "law  of  the  case"  rule.  Well-considered  cases  in 
other  jurisdictions  hold  that  the  plaintiff  may  rely  upon  the 
"last  clear  chance"  doctrine  where  he  has  made  proper  alle- 
gation that  his  injury  was  caused  by  the  defendant's  want 
of  reasonable  care,  and  the  defendant  has  denied  this  allega- 
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tion.  (NatJian  v.  Charlotte  etc.  Ry,  Co.,  118  N.  C.  1066,  [24 
S.  E.  511] ;  Crowley  v.  Burlington  etc.  Ry.  Co.,  65  Iowa,  653. 
[20  N.  W.  467,  22  N.  W.  918].)  As  was  said  in  the  North 
Carolina  case,  **In  contemplation  of  law,  the  injury  is  not 
attributed  to  the  wrongful  act  unless  it  is  shown  to  be  the 
immediate  and  proximate  cause.  So  that  the  allegation  by 
the  plaintiff  that  the  injury  was  due  to  the  defendant's  care- 
lessness, and  the  denial  of  that,  coupled  with  the  averment 
by  defendant  that  the  contributory  negligence  of  the  plaintiff 
was  the  cause,  necessarily  involves  the  question  whether  the 
defendant  negligently  omitted  to  avail  itself  of  the  last  clear 
chance  to  avoid  the  accident  by  the  performance  of  a  legal 
duty." 

Instruction  No.  19,  given  at  the  request  of  the  plaintiffs, 
contained  the  statement  that  **  street-cars  with  proper  appli- 
ances are  easily  stopped."  This  declaration  should  have 
been  omitted.  In  the  first  place,  it  involves  a  charge  upon  a 
matter  of  fact.  Next,  it  was  misleading,  in  that  it  suggested 
to  the  jury  that  the  sufficiency  of  the  appliances  on  defend- 
ant's cars  was  involved,  whereas  no  such  question  was  pre- 
sented by  the  pleadings  or  the  evidence.  Still  further,  the 
words  ** easily  stopped"  are  too  uncertain  to  furnish  a  stand- 
ard of  any  value.  One  person  might  think  that  a  car  was 
** easily  stopped"  if  it  could  be  stopped  within  forty  feet, 
while  another  might  think  it  could  not  be  easily  stopped 
unless  brought  to  a  standstill  after  running  ten  or  fifteen  feet. 

Some  other  instructions  are  criticised,  but  we  think  that  on 
a  reading  of  the  charge  as  a  whole,  the  objectionable  matter 
pointed  out  by  the  appellant  is  not  such  as  to  have  caused  any 
material  misunderstanding  on  the  part  of  the  jury. 

The  judgment  and  the  order  denying  a  new  trial  are 
reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  3778.    Department  One.— April  4,  1917.] 

G.    L.    BRYANT,    Respondent,   v.    PACIFIC    ELECTRIC 
RAILWAY  COMPANY,  Appellant. 

Negligence — Driver  or  Automobile — Injury  to  Passenger — Erro- 
neous Instruction. — In  an  action  for  personal  injuries  caused  by 
one  of  the  defendant's  electric  cars  colliding  with  an  automobile  in 
which  plaintiff  was  riding  and  which  was  driven  by  his  twenty-nine 
year  old  son,  it  was  error  to  instruct  the  jury,  as  a  matter  of  law, 
that  the  negligence  of  the  driver  of  the  automobile,  if  any,  was  im- 
putable to  the  plaintiff,  where  there  was  evidence  that  the  plaintiff 
had  no  control  or  direction  mechanically  in  the  driving  or  manage- 
ment of  the  machine  at  the  time  of  the  accident,  but  the  same  was 
under  the  full  control  and  direction  of  the  son,  who  was  an  experi- 
enced driver  of  automobiles,  notwithstanding  the  existence  of  the 
relationship  between  the  parties  and  the  fact  that  both  were  em- 
ployed by  or  interested  in  the  same  corporation. 

Id. — Imputable  Negugence — Rule. — In  order  that  the  negligence  of 
one  person  may  be  properly  imputed  to  another,  they  must  stand  in 
such  relation  of  privity  that  the  maxim  qui  facit  per  alium  facit  per 
86  directly  applies,  since  no  other  rule  is  consistent  with  section 
1714  of  the  Civil  Code,  wherein  it  is  declared  that  every  one  is  re- 
sponsible for  an  injury  occasioned  to  another  by  his  want  of  ordi- 
nary care,  except  so  far  as  the  latter  has,  willfully  or  by  want  of 
ordinary  care,  brought  the  injury  upon  himself. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  trial.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley,  Prank  Karr,  R.  C.  Gortner,  E.  E.  Morris, 
and  A.  W.  Ashbum,  Jr.,  for  Appellant. 

E.  B.  Drake,  for  Respondent. 

LAWLOR,  J. — Q.  L.  Bryant  brought  this  action  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by 
one  of  the  defendant's  electric  cars  colliding  with  an  auto- 
mobile in  which  he  was  riding.  At  the  time  of  the  accident 
the  plaintiff's  son  was  driving  the  machine.  A  trial  was  held 
before  a  jury  which  resulted  in  a  verdict  for  the  defendant, 
but,  on  motion  by  the  plaintiff,  a  new  trial  was  granted 
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**  solely  on  the  ground  that  the  court  erred  in  instructing  the 
jury  that  negligence  of  the  driver  of  the  automobile,  if  any, 
was  to  be  imputed  to  the  plaintiff.'*  The  defendant  appeals 
from  this  order. 

That  the  court  did  so  instruct  the  jury  is  not  questioned. 
One  of  the  pertinent  instructions,  for  instance,  reads:  "The 
actions  of  the  said  driver  of  the  said  automobile,  the  son  of 
the  plaintiff  herein,  are  in  law  the  actions  of  the  plaintiff  in 
this  case.  That  is  to  say,  if  the  said  driver  of  said  auto- 
mobile, the  son  of  plaintiff,  was  guilty  of  negligence,  such 
negligence  is  imputable  to  the  said  plaintiff,  and  is  a  bar  to 
this  case,  if  it  contributed  directly  or  proximately  to  the 
collision  between  the  said  car  and  the  said  automobile." 
Again:  **If  you  find  from  the  evidence  that  the  said  driver 
of  said  automobile  was  guilty  of  negligence  in  swerving  upon 
or  entering  upon  the  said  railroad  tracks  .  .  .  then  no  recov- 
ery can  be  had  in  this  action."  These  and  other  instructions 
of  like  effect  were  given  to  the  jury  at  the  request  of  the  de- 
fendant, and  indicate  the  theory  upon  which  it  based  its 
defense  and  upon  which  the  court  tried  the  case.  In  addi- 
tion, the  following  special  interrogatory  was  submitted  to  the 
jury  wherein  all  distinction  between  the  independent  contrib- 
utory negligence  of  the  plaintiff  and  that  of  the  driver 
is  wholly  ignored:  **Was  the  plaintiff  or  his  son  driving  the 
automobile  guilty  of  negligence,  which  contributed  proxi- 
mately, in  any  degree,  to  the  collision  between  the  street-car 
and  the  automobile?"  The  answer  was  **Yes."  Clearly,  if 
under  the  evidence  adduced  at  the  trial  the  negligence  of  the 
son  is  not  to  be  imputed  to  the  plaintiff  as  a  matter  of  law, 
the  order  granting  the  new  trial  was  proper  and  must  be 
affirmed. 

The  automobile  in  which  the  plaintiff  was  riding  at  the  time 
of  the  accident  was  owned  by  the  Bryant  Upholstery  and 
Furniture  Company,  **a  close  corporation,  consisting  of  the 
Bryant  family,  father,  mother,  and  son,  mostly,  which  held 
the  controlling  interest."  The  plaintiff  was  president  of  the 
corporation,  and  his  son  the  secretary  and  manager.  The 
corporation  used  the  automobile  in  its  business  in  delivering 
goods  and  going  to  various  houses  in  the  city  and  collecting 
furniture  to  be  upholstered.  According  to  the  evidence,  ''in- 
stead of  having  the  expense  of  keeping  the  automobile  up 
town"  it  was  always  kept  in  the  bam  at  the  plaintiff's  resi- 
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dence.  At  this  residence  the  plaintiff  lived  with  his  wife  and 
son.  On  the  day  of  the  accident,  at  closing  time,  it  became 
necessary  to  make  a  delivery  for  the  corporation  on  the  east 
side  of  the  city,  which  was  on  a  detour  and  not  a  direct  line 
to  the  garage  where  the  machine  was  kept.  The  plaintiff 
and  his  wife  were  at  the  place  of  business,  and  together  with 
the  son  driving  the  automobile  made  the  delivery.  On  their 
way  home  the  plaintiff  rode  on  a  box  placed  on  the  rear  of 
the  automobile,  and  steadied  himself  by  turning  a  little  to 
the  side  and  holding  to  the  back  of  the  front  seat.  His  wife 
rode  on  the  front  seat  at  the  left  of  the  son.  There  was  evi- 
dence submitted  by  the  plaintiff  "that  the  plaintiff  had  no 
control  or  direction  mechanically  in  the  driving  or  manage- 
ment of  said  automobile  at  the  time  of  said  accident,  but  the 
same  was  under  the  full  control  and  direction  mechanically 
of  the  plaintiff's  son,  the  said  Leslie  G.  Bryant,  who  was 
twenty-nine  years  of  age  and  an  experienced  driver  of  auto- 
mobiles." Other  evidence  was  to  the  effect  ''that  the  father, 
mother,  and  son  were  driving  home  to  supper ;  that  the  father 
was  not  paying  any  fare ;  that  the  father  and  mother  and  son 
were  simply  going  toward  home  as  a  family,  and  the  son  was 
driving  wherever  the  father,  mother,  and  son  wanted  to  go." 
While  thus  driving  south  on  Moneta  Avenue  in  the  city  of 
Los  Angeles,  and  approaching  West  Fortieth  Place,  the  car 
was  driven  on  to  the  southgoing  track  of  the  defendant's 
railroad  where  it  was  suddenly  overtaken  from  the  rear  by  a 
"beach  car,"  a  car  larger  than  an  ordinary  street-car,  which 
was  traveling  "at  a  tremendous  rate  of  speed."  In  the  colli- 
sion which  resulted,  plaintiff  received  the  injuries  com- 
plained of. 

This  court  has  but  recently  reiterated  the  well-settled  rule 
that  a  guest  or  passenger  in  a  vehicle  driven  or  operated  by 
another  is  not,  ordinarily,  bound  by  the  negligence  of  the 
driver  or  operator.  {Parmenter  v.  McBougall,  172  Cal.  306, 
[156  Pac.  460].)  In  that  case  the  negligence  of  a  person 
operating  a  motorcycle  was  held  not  to  be  imputed  as  matter 
of  law  to  his  brother  who  was  riding  as  his  guest  on  the  rear 
seat.  The  case  at  bar  presents  a  somewhat  different  question. 
But  first  it  may  be  observed  that  the  mere  relationship  of  the 
plaintiff  and  his  son  cannot,  as  suggested,  take  the  case  out  of 
the  rule.  {Board  of  Commrs.  v.  Mutchler,  137  Ind.  140,  [36 
N.  E.  534].)     Nor  does  the  added  circumstance  that  both 
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persons  were  employed  by  or  interested  in  the  same  corpora- 
tion necessarily  alter  the  situation.  In  Siever  v.  Pitisbvrgk 
etc.  Ry.  Co.,  252  Pa.  St.  1,  [97  Atl.  116],  it  was  held  that 
the  negligence  of  a  street-car  conductor  in  causing  a  collision 
with  a  railroad  train,  could  not  be  imputed  to  the  motorman 
**  merely  because  they  were  working  together  on  the  same 
car,"  so  as  to  prevent  his  recovery  in  an  action  brought 
against  the  railroad  company.  In  McBride  v.  Des  Moines 
City  Ry.  Co.,  134  Iowa,  398,  [109  N.  W.  618],  the  negligence 
of  a  driver  of  a  hose-wagon  was  held  not  to  be  imputable  to 
another  member  of  the  fire  department  who  was  riding  with 
him  at  the  time  of  a  collision  with  the  defendant's  street-car. 
In  Baxter  Y.  St.  Louis  Transit  Co.,  103  Mo.  App.  697,  [78  S.  W. 
70],  the  fact  that  plaintiff's  son  was  engaged  in  helping  to 
deliver  ice  along  with  the  driver  of  an  ice-wagon  at  the  time 
of  the  accident  was  held  not  to  constitute  such  a  relation  as 
to  make  the  negligence  of  the  driver  the  negligence  of  the 
son.  This  is  further  illustrated  by  Johnston  v.  Delano 
(Iowa),  154  N.  W.  1013.  In  that  case  it  was  held  that  even 
though  the  plaintiff's  employee  negligently  drove  a  team  into 
collision  with  one  of  the  defendant's  trains,  it  constituted  no 
defense  to  an  action  brought  by  plaintiff  to  recover  for  the 
death  of  his  minor  son  who  was  riding  with  the  employee  as 
a  helper  at  the  time  of  the  accident.  These  authorities  are 
in  accord  with  the  cases  in  this  state,  and  to  this  extent  the 
reasoning  of  Thorogood  v.  Bryan,  8  Com.  B.  115,  [137  Bng. 
Reprint,  452],  does  not  apply.  (See  Little  v.  Hackett,  116 
U.  S.  366,  [29  L.  Ed.  652,  6  Sup.  Ct.  Rep.  391].)  The  family 
relation,  or  the  business  association,  therefore,  does  not  of  it- 
self identify  the  plaintiff  with  the  driver  so  as  to  impute  to 
him  the  latter 's  alleged  contributory  negligence. 

The  rule  is  otherwise,  however,  if  the  occupant  of  the  ma- 
chine exercised  control  over  the  driver  thereof,  or,  in  the 
eyes  of  the  law,  may  be  said  to  possess  such  power  of  control 
Illustrations  of  the  application  of  this  doctrine  are  found  in 
cases  where  the  parties  are  engaged  in  a  common  br  joint 
enterprise.  Ruling  Case  Law,  after  referring  to  the  different 
rules  as  to  whether  negligence  may  be  imputed  to  a  guest  or 
passenger  in  an  automobile,  says:  ** There  seems  to  be  no 
difference  of  opinion  as  to  the  rule  that  when  two  persons  are 
engaged  in  a  joint  enterprise  in  the  use  of  an  automobile,  the 
contributory  negligence  of  one  will  bar  a  recovery  by  either, 
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if  it  is  in  a  matter  within  the  scope  of  the  joint  undertaking.'* 
(Vol.  2,  p.  1208,  see.  43.)  But  in  order  that  there  be  such 
a  joint  undertaking  it  is  not  sufficient  merely  that  the  pas- 
senger or  occupant  of  the  machine  indicate  to  the  driver  or 
chauffeur  the  route  he  may  wish  to  travel,  or  the  places  to 
which  he  wishes  to  go,  even  though  in  this  respect  there  exists 
between  them  a  common  enterprise  of  riding  together.  The 
circumstances  must  be  such  as  to  show  that  the  occupant  and 
the  driver  together  had  such  control  and  direction  over  the 
automobile  as  to  be  practically  in  the  joint  or  common  posses- 
sioii  of  it.  '' Parties  cannot  be  said  to  be  engaged  in  a  joint 
enterprise,  within  the  meaning  of  the  law  of  negligence,  un- 
less there  be  a  community  of  interest  in  the  objects  or  pur- 
poses of  the  undertaking,  and  an  equal  right  to  direct  and 
govern  the  movements  and  conduct  of  each  other  with  respect 
thereto.  Each  must  have  some  voice  and  right  to  be  heard  in 
its  control  and  management."  (St.  Louis  etc.  Ry.  Co.  v. 
Bell  (Okl.),  159  Pac.  336;  Atuwod  v.  Utah  Light  etc.  Ry.  Co., 
44  Utah,  366,  [140  Pac.  137] ;  Cotton  v.  WiUmar  etc.  Ry.  Co., 
99  Minn.  366,  [116  Am.  St.  Rep.  422,  9  Ann.  Cas.  935,  8 
L.  R.  A.  (N.  S.)  643,  109  N.  W.  835].)  In  the  case  first 
cited,  which  arose  out  of  a  collision  of  a  street-car  with  an 
automobile  in  which  the  deceased  was  riding  with  a  number 
of  lady  friends,  the  court,  upon  a  careful  consideration  of 
the  authorities,  said:  "Assuming  that  the  trip  was  a  *joy 
ride,'  as  contended,  it  was  not  a  jbint  or  common  under- 
taking." Martindale  v.  Oregon  Short  Line  Ry.  Co.  (Utah), 
160  Pac.  275,  and  Latvrence  v.  Sioux  City,  172  Iowa,  320, 
[154  N.  W.  494],  are  recent  cases  of  similar  import.  A  case 
of  a  joint  or  common  undertaking,  however,  is  Van  Horn  v. 
Simpson,  35  S.  D.  640,  [153  N.  W.  883].  In  that  case  the 
court  held  that  where  the  evidence  showed  that  the  occupant 
of  an  automobile  was  a  partner  of  the  driver  and  owner 
thereof,  and  was  at  the  time  of  the  accident  engaged  with 
his  partner,  the  driver,  in  the  prosecution  of  copartnership 
business,  both  parties  were  joint  participants  in  the  sdleged 
negligence.  Likewise  in  Washington  dt  C.  O.  Ry.  Co.  v. 
ZelVs  Admx.,  118  Va.  755,  [88  S.  E.  309],  the  deceased  and 
another  person  took  an  automobile  trip  in  a  machine  which 
the  deceased,  according  to  his  custom,  put  in  readiness  for  the 
trip,  and  both  participated  in  running  it.  The  machine  was 
owned  by  the  deceased's  companion.    It  was  properly  held 
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that  the  parties  were  engaged  in  a  joint  enterprise  or  ad- 
venture, for  the  right  of  control  of  either  person  over  tlie 
other  is  readily  apparent. 

That  all  the  authorities  do  not  require  evidence  of  the  exer- 
cise of  such  control  to  establish  a  joint  enterprise  is  quite 
true.  Thus  Berry's  Law  of  Automobiles,  second  edition, 
section  322,  points  out  that  in  many  cases  where  the  doctrine 
of  imputed  negligence  has  been  applied  the  relation  between 
such  persons,  while  somewhat  similar  to  that  of  master  and 
servant,  as  a  matter  of  fact  *' lacks  the  essential  element  of 
that  relation  of  control."  ** Neither,"  he  continues,  "has 
control  of  the  details  by  means  of  which  the  common  purpose 
is  executed.  Hence,  the  only  theory  on  which  one  may  be 
charged  with  the  negligence  of  another  is  that  each  is  en- 
gaged in  the  performance  of  the  plans  which  all  have  agreed 
upon  and  which  are  as  personal  to  one  as  to  another.  It  is  a 
sort  of  partnership,  as  it  were."  Such  a  case  is  Wentiuorth 
V.  Town  of  Waterbury  (Vt.),  96  Atl.  334,  where  apparently 
the  only  basis  for  the  imputation  of  the  negligence  of  the 
driver  of  the  automobile  to  the  plaintiff  was  the  circumstance 
that  they  were  both  engaged  in  the  common  purpose  of  tak- 
ing two  ladies  for  an  afternoon's  drive  to  view  a  lake. 

In  our  opinion,  the  doctrine  of  imputable  negligence  should 
not  be  so  loosely  applied.  To  do  so  leaves  the  law  in  an  un- 
certain state.  The  better  view  is  expressed  by  Nonn  v. 
Chicago  City  By,  Co.,  232  111.  378,  [122  Am.  St.  Rep.  114, 
83  N.  E.  924] :  ''There  can  be  no  such  thing  as  imputable 
negligence,  except  in  those  cases  where  such  a  relation  exists 
as  that  of  master  and  servant  or  of  principal  and  agent.  In 
order  that  the  negligence  of  one  person  may  be  properly  im- 
puted to  another  they  must  stand  in  such  relation  of  privity 
that  the  maxim  qui  facit  per  alvwm  facii  per  se  directly  ap- 
plies." Indeed,  no  other  rule  is  consistent  with  section  1714 
of  the  Civil  Code,  wherein  it  is  declared  that  every  one  is 
responsible  for  an  injury  occasioned  to  another  by  his  want 
of  ordinary  care  **  except  so  far  as  the  latter  has,  willfully 
or  by  want  of  ordinary  care,  brought  the  injury  upon  him- 
self."    (Italics  ours.) 

It  is  clear,  therefore,  that  the  jury  should  have  been  per- 
mitted to  pass  upon  the  question  of  fact  as  to  whether  the 
plaintiff  exercised,  or  had  the  right  of  exercising,  control 
over  the  son  in  driving  the  automobile  home  at  the  time  of 
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the  collision.  Had  it  been  properly  instructed  it  may  have 
found  that  the  son,  as  manager  of  the  Bryant  Upholstery  and 
P\irniture  Company,  had  full  and  absolute  control  over  the 
movements  of  the  machine,  and  recognized  as  his  superior 
only  the  corporation,  and  then  only  such  orders  as  might  be 
given  by  its  officers  when  acting  in  their  official  capacity. 
This,  of  course,  is  not  a  case  where  the  corporate  entity  may 
be  disregarded.  As  far  as  the  plaintiff's  right  of  control 
existed  at  the  time  of  the  accident,  the  jury  may  have  con- 
cluded that  it,  in  fact,  extended  no  further  than  that  control 
common  to  guests  or  passengers  for  hire.  There  was  evi- 
dence that  the  son  was  an  adult  person  and  an  experienced 
driver  of  automobiles,  and  the  jury  may  have  found  the  fact 
to  be  that  he  was  in  all  respects  an  independent  agent.  The 
machine,  it  should  be  repeated,  belonged  to  the  corporation. 
It  may  be  conceded  that  the  plaintiff  and  his  son  were  jointly 
interested  in  the  conduct  of  the  business  of  the  corporation. 
But  it  does  not  necessarily  follow  that  they  possessed  a  joint 
or  community  interest  in  the  matter  of  driving  the  auto- 
mobile. These  and  other  questions  of  similar  import  involve 
matters  of  fact  for  the  jury  to  determine  in  the  light  of 
the  principles  of  law  we  have  enunciated. 
The  order  granting  the  new  trial  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  3752.    Department  Two.— April  7,  1917.] 

THE  PEOPLE,  Respondent,  v.  MAY  K.  RINDQE  et  al., 

Appellants. 

PuBUO  Highway — Abatement  or  Nuisances — Existence  or  High- 
way—  Findings  —  Insuwiciency  or  Evidence. — In  this  action 
brought  to  abate  alleged  nuisances  maintained  by  defendants  apon 
and  across  a  public  highway,  it  is  held  that  the  findings  decreeing 
the  existence  of  such  a  highway  cannot  be  sustained  under  the 
evidence. 

Id. — Strip  or  Ocean  Beach — ^Usee  According  to  Custom  op  Country 
— ^Lack  op  Dedication. — Dedication  of  a  strip  of  ocean  beach  as 
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a  public  highway,  which  from  the  nature  of  the  country  is  of 
slight  use  and  of  less  value,  is  not  to  be  inferred  from  the  act  of 
the  owner  in  allowing  settlers  in  the  vicinity  to  travel  over  the 
■trip  according  to  a  custom  of  the  country. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial.  Frank  F.  Oster,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Anderson  &  Anderson,  and  Edward  F.  Wehrle,  for  Ap- 
pellants. 

J.  D.  Fredericks,  District  Attorney,  Hartley  Shaw,  Thomas 
Lee  Woolwine,  District  Attorney,  George  E.  Cryer,  Deputy 
District  Attorney,  and  Hass  &  Dunnigan,  for  Respondent. 

HENSHAW,  J. — This  action  was  brought  to  abate  alleged 
nuisances  maintained  by  defendants  upon  and  across  a  public 
highway  in  the  county  of  Los  Angeles.  The  nuisances  were 
gates  and  fences.  The  purpose  of  the  litigation  is  to  obtain 
a  decree  declaring  that  a  public  highway  exists  through  the 
Malibu  ranch  along  the  shore  of  the  Pacific  Ocean.  The 
Malibu  ranch  is  about  twenty-two  miles  long  and  contains 
about  thirteen  thousand  acres.  Thus  it  is  quite  narrow,  vary- 
ing in  width  from  one  mile  and  a  half  to  two  miles  and  a  half. 
Its  length  is  easterly  and  w^esterly.  Its  southern  front  is 
bounded  and  washed  by  the  waters  of  the  Pacific  Ocean.  The 
inland  boundary  line  extends  along  the  southerly  slope  of  a 
rugged,  inhospitable  mountain  chain,  cut  by  deep  ravines  and 
canyons.  At  the  foot  of  these  mountains  is  a  stretch  of  coun- 
try narrow  and  comparatively  level  and  known  as  mesa  lands. 
The  ** shore  of  the  Pacific''  along  which  it  is  declared  this 
highway  extends  is  a  shore  characteristic  of  many  hundreds 
of  miles  of  California's  littoral.  Nearest  to  the  ocean  is  a 
gradually  sloping  sandy  beach  between  the  lines  of  high  and 
low  tide.  At  low  tide  this  beach  is  uncovered,  and  the  sand 
wet  and  compacted  affords  a  firm  passageway  for  footmen 
and  vehicles.  Above  this  is  a  stretch  of  loose  shifting  sand, 
washed  and  blown  above  the  line  of  ordinary  high  tide.  This 
sand  is  dry  and  passage  over  it,  though  possible,  is  difficult. 
The  footman  sinks  to  his  ankles,  the  horse  to  his  fetlocks,  the 
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vehicle  which  he  is  dragging  half  way  or  more  to  the  hubs. 
Beyond  this  loose  sand  is  a  bluff  varying  in  height  from 
thirty  to  one  hundred  feet.  Eroded  from  this  bluflf  and 
lying  at  the  foot  of  it  is  the  talus.  This  bluff  marks  the 
seaward  end  of  the  comparatively  level  mesa  lands  of  which 
we  have  spoken.  These  mesa  lands  in  turn  are  channeled  by 
ravines  or  arroyos,  in  winter  carrying  the  mountain  waters 
down  the  gulches  to  the  ocean.  In  summer  they  are  dry. 
Their  banks  usually  are  quite  precipitous.  The  beach,  of 
course,  is  likewise  pierced  in  places  by  these  short  mountain 
streams,  although  in  summer  when  these  streams  are  not  flow- 
ing the  ocean  frequently  restores  the  sand  washed  away  by 
the  winter  torrenta  Still  further  the  beach  is  broken  by 
small  promontories  and  rocky  headlands  jutting  out  into  the 
ocean  and  by  rocky  outcrops  here  and  there  along  its  line. 
As  is  well  known  to  anyone  at  all  conversant  with  the  primi- 
tive life  of  California,  these  beaches  afforded  the  customary 
routes  of  travel  up  and  down  the  coast.  They  were  smooth 
and  level,  as  compared  with  the  mesa  lands  which  were  cut 
by  numerous  gullies,  difficult  of  descent  and  equally  difficult 
of  ascent.  Thus  travel  sought  the  beach  and  followed  along 
the  line  of  the  hard  sand  uncovered  by  the  ebbing  tide.  As 
a  promontory  was  approached  the  traveler  was  compelled  to 
leave  the  beach,  climb  to  the  mesa  uplands,  cross  the  promon- 
tory, descending  to  the  beach  on  the  farther  side.  Where  the 
winter  rains  converted  the  arroyos  into  torrential  streams 
progress  was  impossible.  "When  the  rising  tide  covered  the 
hard  beach  the  traveler  was  compelled  to  make  his  laborious 
way  through  the  soft  sands  above,  or,  as  was  usually  the  prac- 
tice, he  interrupted  his  journey  and  remained  where  he  was 
until  the  tide  had  again  ebbed.  Little  or  no  construction 
work  was  ever  done  upon  these  roads,  if  roads  they  could  be 
called.  The  traveler,  usually  on  horseback,  when  it  became 
necessary  to  leave  the  beach,  sought  the  least  precipitous  place 
in  the  bluffs  up  which  he  rode  or  led  his  horse.  Where  this 
was  impossible,  the  earth  bank  of  the  bluff  was  graded  down. 
Such  are  the  general  characteristics  of  many  such  ancient 
shoreways  along  the  Pacific  Ocean;  such  were  the  general 
characteristics  of  this  ancient  way.  In  those  early  days  the 
principal  towns  or  pueblos  to  the  north  and  west  of  that  of 
Los  Angeles  were  San  Buena  Ventura  in  Ventura  County, 
and  Santa  Barbara  in  the  county  bearing  the  same  name. 
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Both  of  these  counties,  like  the  county  of  Los  Angeles,  are 
coast  counties.  There  were  several  routes  of  travel  between 
Los  Angeles  and  these  northerly  pueblos  through  the  moun- 
tain passes,  in  addition  to  the  shore  route  just  described. 
This  shore  route,  beginning  at  a  settlement  on  the  ocean  near 
the  mouth  of  Santa  Monica  Canyon,  ran  about  five  miles 
through  another  grant,  Boca  de  Santa  Monica;  then  entered 
upon  the  Malibu  grant,  ran  along  its  coast  line  and  a  mile  or 
two  beyond  it  to  a  gulch  known  as  Yerba  Buena  or  Little 
Sycamore  Canyon,  when  it  struck  inland  up  this  gulch  and 
over  the  mountains  and  so  to  the  towns  in  Ventura  County. 
Travel  over  the  whole  of  this  route  was  possible  only  to  the 
footman  or  to  the  horseman.  Wheeled  vehicles  could  not  be ' 
dragged  over  it,  and  indeed  there  were  in  those  early  days 
but  few  wheeled  vehicles— carretas — clumsy  carts  with  solid 
wooden  wheels,  drawn  by  oxen. 

The  Malibu  ranch  was  a  Spanish  grant,  patent  to  which 
was  issued  to  Matthew  Keller  in  August,  1872.  It  was,  as 
the  foregoing  description  of  its  character  at  once  makes  plain, 
a  stock  range  for  the  pasturing  of  sheep  or  cattle,  and  for 
this  purpose  it  was  used.  Some  of  the  surrounding  lands 
were  also  Spanish  or  Mexican  grants,  but  to  the  north  of  the 
Malibu  was  an  unsurveyed  strip  of  government  land.  In 
some  of  the  upper  reaches  of  the  streams  leading  through  the 
Malibu  were  small  tracts  of  government  land  fitted  for  agri- 
culture, and  these  were  taken  possession  of  by  settlers.  In 
the  streams  were  trout ;  in  the  valleys  quail,  in  the  hills  deer, 
and  the  country  was  therefore  attractive  to  the  fisherman  and 
hunter.  All  of  these  people  entering  the  ranch  traveled,  as 
it  was  necessary  for  them  to  travel,  along  the  shoreway  above 
described,  until  reaching  the  gulch  or  canyon  which  they  de- 
sired to  ascend  they  left  the  beach  and  struck  inland.  At 
the  time  when  Matthew  Keller  received  his  patent,  and  for 
some  time  thereafter,  the  only  persons  actually  living  on  the 
Malibu  ranch  were  Matthew  Keller  and  his  family,  with  his 
overseer  and  vaqueros  looking  after  his  stock.  Their  home 
was  in  the  Malibu  Canyon,  off  from  the  line  of  the  beach  road, 
which  they  themselves  used  in  reaching  their  home.  The 
Malibu  Canyon  was  about  two  miles  westerly  from  the  east- 
erly boundary  of  the  ranch.  Farther  to  the  westward,  and 
about  three  miles  from  the  western  boundary  of  the  ranch,  is 
Lechuza  Canyon,    In  this  canyon  lived  the  Tapias  family  in 
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their  adobe  home.  The  Tapias  were  Spanish.  They  claimed 
ownership  to  a  part  of  the  Malibu  ranch,  and  were  there  liv- 
ing under  their  assertion  of  right.  Neither  they  nor  their 
visitors  were  apparently  interfered  with  by  Matthew  Keller. 
From  Lechuza  Canyon  eastward  to  Santa  Monica  it  was  pos- 
sible to  drag  a  carreta  and  it  had  been  done  from  time  to  time 
by  the  Tapias.  They  left  the  ranch  in  1876.  Nor  did 
Matthew  Keller's  successors  interfere  with  the  settlers  who 
traveled  the  beach  road  until  they  came  to  their  selected  can-  ^ 
yons,  either  in  their  use  of  the  beach  road  or  of  the  primitive 
private  trails  or  rough  roads  which  they  constructed  to  reach 
their  locations.  Very  few  of  them  made  a  pretense  of  resid- 
ing on  their  selected  lands.  Nor  did  he  interfere  with  the 
travel  along  this  beach  road  which  sought  to  traverse  the 
ranch  en  route  to  Ventura  County.  He  did,  however,  inter- 
fere with  and  restrict  the  use  of  the  ranch  and,  to  a  certain 
extent,  of  the  road,  to  fishermen,  hunters,  and  campers,  and 
this  because  in  many  instances  they  killed  his  cattle,  in  others 
they  made  their  camps  near  the  springs  which  the  cattle  fre- 
quented for  water  and  so  drove  them  away,  and,  finally,  because 
they  occasioned  not  infrequent  and  destructive  fires.  The 
entry  of  the  settlers  came  after  Matthew  Keller's  death  in 
1881. 

We  have  thus  fairly  epitomized  the  conditions  existing 
when,  in  1875,  Matthew  Keller  filed  a  petition  with  the  board 
of  supervisors  of  Los  Angeles  County,  offering  to  dedicate  a 
public  highway  over  his  lands.  This  offer,  upon  which  great 
reliance  is  placed  by  respondents,  demands,  therefore,  some- 
what detailed  consideration.  In  November,  1875,  a  petition 
was  filed  by  Matthew  Keller,  puiTporting  to  come  from  the 
owners  of  the  lands  along  the  route  of  the  proposed  highway, 
asking  the  supervisors  **to  lay  out  a  public  road  along  the 
beach  fronting  on  said  ranches,  being  the  only  possible  way 
said  ranchos  can  be  approached.  Said  projected  road  runa 
for  the  greater  part  along  the  beach  of  the  Pacific  Ocean,  but 
at  intervals  is  found  impassable  by  reason  of  projecting  points 
and  rocks  that  make  said  highway  impassable  at  high  water. 
The  necessity  for  such  a  road  for  the  convenience  of  public 
travel  will  be  quite  obvious  to  any  one  authorized  to  view  the 
same,  as  well  as  the  nature  of  the  improvements  to  be  made." 
By  way  of  description  the  petition  set  forth  that  ''from  the 
city  of  Santa  Monica  the  road  is  a  natural  road  along  the 
beach  for  a  distance  of  about  six  miles — the  first  obstruction 
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to  travel  commences  at  the  point  of  an  arched  rock,  within 
half  a  mile  of  the  canyon,  called  Topanga,  fronting  on  the 
Santa  Monica  ranch ;  the  other  obstructions  to  the  public 
travel  for  wagons  are  found  at  intervals  only  between  the 
aforesaid  arched  rock  and  the  range  line  between  17  and  18 
West  Township,'*  etc.  [this  range  line  runs  a  little  to  the 
west  of  Malibu  Canyon  where  was  Mr.  Keller's  home],  a  dis- 
tance of  about  six  miles  in  length — ^this  road  will  connect  the 
city  of  Santa  Monica  with  an  immense  body  of  agricultural 
and  horticultural  lands,  partly  government  land,  for  a  dis- 
tance of  twenty  miles  along  the  beach,  and  to  fishing  grounds 
of  great  value  to  the  community.  The  probable  cost  is  about 
$300."  This  proposed  road,  as  shown  by  its  description,  was 
merely  the  old  beach  road  which  we  have  described.  Viewers 
were  appointed  and  their  report  followed.  It  declared  that 
the  road  from  Santa  Monica  for  a  portion  of  the  distance 
westerly  was  in  good  condition.  It  followed  the  beach.  Cer- 
tain obstructions  were  then  noted,  the  necessity  in  one  case 
of  grading  from  the  beach  to  the  mesa  lands,  in  another  for 
blasting  out  obstructing  rock  in  the  line  of  the  beach  proper. 
Arriving  at  the  Malibu  ranch  the  viewers  declare  that  there 
are  two  places  along  the  beach  between  the  easterly  line  of 
the  ranch  and  Malibu  Lake  (at  the  mouth  of  Malibu  Canyon) 
that  need  improvement  **and  then  the  passage  along  the  beach 
from  Santa  Monica  City  will  be  open  to  travel  for  a  distance 
of  twenty-five  miles,  opening  thereby  a  scope  of  country  fit 
for  settlement  to  the  amount  of  over  four  thousand  acres. 
We  estimated  the  whole  cost  of  improvement  at  $650  in  aU 
so  as  to  make  the  road  passable  in  all  seasons  of  the  year." 
The  report  then  recommended  the  adoption  of  the  petition 
and  the  immediate  improvement  of  the  road  as  suggested. 
The  field-notes  accompanying  this  report  showed,  as  does  the 
report  itself,  that  the  doing  of  no  work  was  contemplated 
west  of  Malibu  Lake.  The  field-notes  were  carried  no  far- 
ther than  Malibu  Lake  and  concluded,  after  fixing  the  east- 
erly line  of  Malibu  ranch,  with  ''and  following  the  beach  to 
the  Lake  in  said  Raneho."  The  bond  accompanying  the 
Keller  petition  and  executed  by  Keller  was  conditioned  on 
**the  opening  of  a  road  from  Santa  Monica  to  the  Rancho 
Topanga  Malibu." 

There  is  one  conspicuous  infirmity  in  the  Keller  petition 
which  impairs  its  legal  effect  as  an  offer  of  dedication,  and 
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that  is  that  his  offer  contemplates  a  road  from  Santa  Monica 
westward  to  (or  through)  his  ranch.  But  in  fact  he  did  not 
own  the  land  between  the  easterly  line  of  his  ranch  and  the 
town  of  Santa  Monica,  and  had  no  authority  to  offer  a  right 
of  way  as  and  for  a  public  highway  over  those  lands.  Nor 
yet  did  the  owners  of  those  lands  ever  join  in  his  petition. 
But  let  it  be  assumed  that  the  offer  at  least  was  an  expres- 
sion of  willingness  and  desire  upon  the  part  of  Matthew 
Keller  to  dedicate  a  public  road  or  highway  across  his  whole 
ranch,  the  question  remains,  What  resulted  from  thisY  It 
appears  from  the  report  of  the  viewers  that  they  contem- 
plated only  the  construction  of  a  way  from  Santa  Monica  to 
Malibu  Canyon;  that  this  way  was  to  follow  the  beach,  sav- 
ing in  one  place  where  it  was  necessary  to  leave  it  to  cross  a 
headland.  The  projecting  rocks  in  the  beach  sands  were  to 
be  blasted  out.  The  talus  in  some  places  was  to  be  graded. 
Something  of  this  work  was  to  be  done  within  the  boundaries 
of  the  Malibu  ranch  to  the  west  of  Malibu  Canyon.  The 
major  portion  of  it  was  to  be  done  to  the  westward  of  Malibu 
ranch.  Keller  was  interested  in  securing  a  road  on  his  ranch, 
at  least  up  to  Malibu  Canyon  where  the  ranch  buildings  were 
situated.  But  nevertheless  it  is  fairly  deducible,  and  the 
court  originally  found,  that  Keller's  offer  contemplated  a 
beach  highway  through  his  ranch,  his  petition,  it  will  be 
noted,  setting  forth  the  **  obstructions  to  the  public  travel 
for  wagons,"  and  declared  that  such  obstructions  existed 
only  between  Santa  Monica  and  Malibu  Lake.  At  this  time, 
however,  there  were  no  settlers  whose  rights  call  for  consid- 
eration. The  entries  which  they  later  made  upon  the  public 
domain  did  not  begin  until  1882-85,  after  Keller's  death. 
Nor  does  it  appear  that  the  viewers'  report  was  ever  adopted, 
nor  that  there  was  ever  any  formal  acceptance  of  the  Keller 
offer,  and  the  situation  thus  presented  is  and  can  only  be  that 
which  respondent  adopts,  namely,  that  the  **  offer  of  dedica- 
tion contained  in  the  Keller  petition  was  of  a  road  already  in 
existence,  used  and  traveled  throughout  the  entire  length  of 
the  ranch."  Under  this  view  respondent  contends  that  the 
petition  should  be  regarded  rather  as  one  for  the  improvement 
of  an  existing  road  than  as  an  offer  to  dedicate  a  new  road. 

This  elimination  of  the  Keller  offer  from  the  consideration 
of  the  case  leaves  it  for  present  purposes  as  though  that  offer 
had  not  been  made ;  that  is  to  say,  we  are  brought  back  to  a 
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contemplation  of  the  question  as  to  whether  or  not,  within  the 
meaning  of  our  law,  there  was  at  the  time  of  Keller's  oflEer,  or 
thereafter,  a  public  highway  across  the  Malibu  ranch. 

Under  the  findings  which  the  court  originally  made  and  the 
judgment  which  it  first  gave,  the  existence  of  such  a  highway 
was  declared  and  decreed,  the  court  basing  its  conclusions,  in 
part  at  least,  upon  the  fact  that  this  route  was  a  recognized 
mode  of  access  to  the  settlements  in  Ventura  and  the  other 
northern  counties.  Upon  motion  for  a  new  trial  the  court's 
views  suffered  a  modification  in  that  it  granted  the  motion 
as  to  the  existence  or  nonexistence  of  such  a  highway  from 
the  westerly  line  of  Malibu  to  Lechuza  Canyon,  where  the 
Tapias  formerly  resided.  It  denied  the  motion  as  to  the  re- 
mainder of  the  asserted  highway,  and  from  its  order  this 
appeal  is  taken. 

Matthew  Keller,  as  has  been  said,  died  in  1881.  In  1874 
Louis  Sentous  was  on  the  ranch  as  foreman  and  overseer.  In 
the  following  year  he  leased  the  ranch,  and  he  and  his  brother 
remained  as  tenants  for  seventeen  years.  There  were  no  set- 
tlers upon  the  government  land  to  the  north  and  west  of  the 
ranch  until  after  Matthew  Keller's  death.  This  is  conceded. 
The  Tapias  had  departed,  and  aside  from  the  occasional 
wayfarer  who  passed  along  the  beach  and  through  the  rough 
trail  over  the  Ventura  Mountains,  travel  on  the  beach  road 
there  was  none,  saving  that  which  pertained  to  the  operations 
of  the  ranch  and  the  activities  of  hunters  and  fishermen,  who 
were  of  course  either  licensees  or  trespassers,  with  rare  visits 
from  peace  officers  in  pursuit  of  offenders  ag«inst  the  law. 
Moreover,  no  change  was  made  in  the  road.  No  public  im- 
provements of  any  kind  were  constructed.  Whatever  may 
have  been  done  to  facilitate  access  to  the  ranch  houses  in 
Malibu  Canyon  was  done  by  the  owner  and  his  tenants.  Louis 
Sentous  testifying  as  to  road  conditions  west  of  Malibu  Can- 
yon as  late  as  1879,  when  he  as  tenant  controlled  the  ranch, 
tells  that  he  was  assisting  in  establishing  windmills  which  he 
had  ordered  at  certain  places  on  the  ranch.  He  says,  *'from 
Malibu  Canyon  and  Ramirez  Canyon  [some  six  or  seven  miles 
westward  from  Malibu  Canyon]  we  traveled  on  the  beach, 
and  at  Ramirez  Canyon  the  vaqueros  assisted  with  their  lariats 
in  pulling  the  wagon  up  the  bluff.  There  was  a  trail  on  the 
mesa  which  we  followed  wherever  we  could  but  at  places  it 
was  too  steep  to  follow.    A  man  went  ahead  on  horseback  and 
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picked  the  way  for  us.  This  is  the  first  and  last  trip  I  ever 
made  with  a  wagon  beyond  Malibu  Canyon.  Before  that  time 
I  had  never  seen  a  wagon  traveling  beyond  that  canyon,  but 
I  have  seen  them  since.  During  those  early  years  I  did  not 
see  any  travelers  on  the  ranch.  We  gave  strict  orders  not  to 
allow  any  one  to  go  through  there  without  permission  either 
from  Mr.  Keller  or  ourselves.  I  know  the  order  was  carried 
out.  Those  orders  were  given  a  few  years  after  I  rented  the 
ranch  upon  receiving  information  that  some  cattle  had  been 
shot  by  hunters." 

In  1882  Guthrie  and  Harris,  coming  over  the  Ventura 
Mountains,  located  on  government  land  west  of  the  Malibu. 
In  1884,  three  years  after  Matthew  Keller's  death,  they  drove 
a  wagon  across  this  beach  road  from  Santa  Monica,  and  there- 
after went  back  and  forth  on  several  and  perhaps  numerous 
occasions.  While  Keller  was  alive  his  tenant  Sentous  asked 
him  if  he  might  prevent  strangers  from  going  on  to  the  ranch, 
and  was  told  that  he  could  do  so.  He  asked  because  he  had 
heard  something  about  a  county  road,  but  "Keller  told  me 
that  nothing  had  been  done  in  the  way  of  an  agreement  be- 
tween himself  and  the  county.  I  told  him  I  was  going  to 
stop  people  passing  through  and  he  said  t&at  I  might  do  so." 

Neither  during  the  period  of  the  Sentous  tenancy  nor  there- 
after, when  the  title  to  the  ranch  passed  by  purchase  to  Mr. 
Bindge,  whose  widow  is  the  defendant  in  this  action,  was 
there  any  interference  (saving  as  hereinafter  noted)  with  the 
use  made  of  the  beach  road  by  the  settlers  upon  the  government 
domain  and  those  who  had  business  with  them.  After  1884 
a  number  of  locations  were  made  upon  the  government  lands. 
It  is  within  the  facts  to  say  that  the  public  had  absolutely  no 
use  for  this  beach  road,  since  it  led  to  an  impasse  in  the  Ven- 
tura Mountains,  saving  as  that  public  was  represented  by 
these  settlers.  The  conduct  of  the  owners  of  the  Malibu  was 
certainly  not  unneighborly,  since  they  freely  allowed  these 
settlers  the  use  of  this  beach  road,  and  more  than  that,  per- 
mitted them  to  construct  their  roads  and  trails  from  the  beach 
road  over  the  lands  of  the  Malibu  to  their  locations  on  the 
government  land  to  the  north.  The  first  of  these  settlers  be- 
ginning at  the  westerly  line  end  of  the  ranch  were  Harris  and 
Guthrie.  To  make  possible  a  means  of  communication  be- 
tween their  lands  to  the  west  of  the  ranch  and  the  town  of 
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Santa  Monica,  and  thus  to  avoid  the  necessity  of  crossing  the 
almost  impassable  Ventura  Mountains  to  the  north,  they  did 
some  work  of  grading  in  the  arroyos,  barrancas,  and  canyons 
on  the  western  part  of  the  r-anch,  and  in  1884,  for  the  first 
time  in  its  history,  they  drove,  as  has  been  said,  a  two-horse 
wagon  from  Santa  Monica  to  their  locations.  They  lived 
upon  their  claims  until  the  year  1900,  when  they  sold  to  Mr. 
Rindge,  the  then  owner  of  the  Malibu.  Thereafter  there  was 
no  location  and  no  settler  on  the  lands  immediately  to  the  west 
and  to  the  north  of  the  westerly  end  of  the  Malibu.  In  1886 
one  Sweeney  made  his  location  on  government  land  in  the 
upper  reaches  of  Nicholas  Canyon,  some  two  or  three  miles 
east  of  the  westerly  line  of  the  ranch.  He  sold  to  Nicholson, 
and  in  1904  Nicholson's  holdings  passed  by  purchase  to  Mr. 
Rindge.  There  has  since  been  no  occupancy  nor  need  of  use 
for  this  beach  road  by  any  person  west  of  Encinal  Canyon. 
Between  Encinal  Canyon  and  Nicholas  Canyon  lies  Lechuza 
Canyon,  but,  as  has  already  been  said,  the  Tapias,  there 
located,  moved  away  in  1876,  and  there  has  been  no  settle- 
ment in  Lechuza  Canyon,  either  on  or  off  the  ranch.  In  1886, 
Marion  Decker  located  upon  a  claim  in  Encinal  Canyon  im- 
mediately to  the  north  of  the  line  of  the  ranch.  He  came 
to  his  location  over  the  Ventura  Mountains.  After  establish- 
ing himself  he  built  his  private  road  down  the  canyon  to  the 
beach  road.  Decker  retains  his  holdings,  and  is  one  of  the 
principal  witnesses  for  the  plaintiff  in  its  contention  for  a 
public  highway.  Decker  testifies  to  the  purchase  by  Mr. 
Rindge,  beginning  in  1895,  of  the  settlers'  claims  until  by 
1901  *' there  were  left  only  myself  and  Drake."  Decker's 
road  to  the  beach  was  unquestionably  a  private  way,  con- 
structed with  the  acquiescence  of  the  owners  of  the  Malibu, 
and  his  use  of  the  beach  road  to  Santa  Monica  would  no  more 
establish  its  character  as  a  public  road  than  would  the  use 
of  his  road  from  his  claim  to  the  beach  road  fix  the  character 
of  that  as  a  public  highway  {United  States  v.  Rindge,  208 
Fed.  611).  Las  Trancas  Canyon  lies  a  little  over  three  miles 
east  of  Lechuza  Canyon,  at  which  latter  canyon,  under  the 
order  granting  a  new  trial,  the  public  highway  in  the  present 
state  of  the  record  now  ends.  Claims  were  taken  up  in  this 
canyon  by  two  men,  who,  in  turn,  sold  to  Mr.  Rindge.  The 
testimony  of  Mr.  Decker  is  that  there  are  claims  on  govern- 
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ment  land  in  EBCondido  Canyon,  which  lies  approximately 
half  way  between  Lechuza  Canyon  and  Malibu  Canyon,  owned 
by  Schumacher,  Melius,  Gillis,  and  Diss,  and  that  they  have 
done  some  work  constructing  a  private  road  from  their  claims 
to  the  beach  road.  No  one  of  these  presented  himself  as  a 
witness  in  the  ease.  It  appears,  then,  that  even  before  the 
commencement  of  this  action  Decker  and  Drake  were  the  only 
two  persons  who  had  any  use  for  the  beach  road,  and  the  con- 
tention of  appellant  is  that  the  use  which  they  have  made 
and  are  making  of  it  is  precisely  the  use  which  they  have 
made  and  are  making  of  the  private  road  from  their  claims 
to  the  beach  road — a  permissive  use  for  a  private  way  under 
the  sanction  of  the  owners  of  the  ranch. 

Appellants  further  rely  upon  the  failure  of  the  county  of 
Los  Angeles  ever  to  declare  this  road  a  public  highway,  or 
ever  to  exercise  any  dominion  or  control  over  it,  or  ever  to 
expend  any  money  in  its  maintenance,  care,  or  betterment. 
It  was  not  declared  a  public  highway  by  the  court  of  sessions 
under  the  statutes  of  1850  (Stats.  1849-50,  p.  200).  It  did 
not  become  a  public  highway  under  the  provisions  of  the  act 
of  1855  (Stats.  1855,  p.  192),  which  declares  public  highways 
to  be  those  so  designated  by  the  court  of  sessions  or  board  of 
supervisors,  or  which  may  be  hereafter  so  declared  by  the 
board  of  supervisors.  Nor  yet  did  it  become  a  public  high- 
way by  virtue  of  the  provisions  of  sections  2618  and  2619  of 
the  Political  Code  as  they  read  when  that  code  took  effect  in 
January,  1873.  Nor,  finally,  did  it  become  a  highway  by 
virtue  of  the  special  road  laws  applicable  to  the  county  of 
Los  Angeles,  found  in  the  statutes  of  1877-78  (Stats.  1877-78, 
pp.  6  to  17),  both  of  which  acts  contemplate  that  the  super- 
visors, before  any  such  road  shall  be  or  be  decreed  to  be  a 
public  highway  shall  **  cause  said  road  to  be  properly  located 
and  declared  as  a  public  or  county  road,"  and  in  this  connec- 
tion reference  also  is  made  to  section  2621  of  the  Political 
Code,  which  declares  that  **no  route  of  travel  used  by  one  or 
more  persons  over  another's  land,  shall  hereafter  become  a 
public  road  or  by-way  by  use,  or  until  so  declared  by  the  board 
of  supervisors  or  by  dedication  by  the  owner  of  the  land 
affected." 

The  testimony  of  the  settlers,  whose  occupancy  of  the  gov- 
ernment lands  began  about  1884,  is  to  the  general  effect  that 

CLXXrV  Cal.— 48 


Digitized  by 


Google      — 


754  People  v.  Bindge.  [174  CaL 

they  were  not  disturbed  by  the  owners  of  the  Malibu  ranch 
in  their  use  of  the  beach  road;  that  in  many  places  it  was, 
of  course,  no  road  at  all.  The  settlers  themselves,  for  their 
own  convenience,  made  improvements  in  the  natural  condi- 
tions where  it  was  necessary  to  leave  the  beach.  The  mesas 
were  not  cultivated  and  one  could  drive  over  them  at  pleasnre- 
**In  the  early  years  there  was  nothing  but  a  bridle  trail.  We 
drove  where  we  pleased.  There  was  no  injury  done.  We 
first  found  a  road  or  way  marked  by  wagon  tracks  west  of 
Encinal  Canyon  about  1888  or  1889.  During  the  early  years 
we  traveled  practically  all  the  way  from  Malibu  to  Ramirez 
on  the  beach.  Whatever  patches  of  road  there  are  which 
are  not  in  hard  sand  have  been  built  since  that  time.  There 
were  miles  of  the  way  along  the  Malibu  ranch  where,  during 
the  time  we  lived  there,  the  only  convenient  way  to  travel  was 
where  the  sand  was  made  hard  by  the  water."  Such,  and 
much  more  to  like  effect,  is  the  concurrent  evidence  of  plain- 
tiff and  defendants.  It  is  to  be  noted  that  all  such  parts  of 
the  road  as  ran  along  the  beach  between  high  and  low  tide — 
and  this  was  much  the  greater  part  of  it — ^was  not  on  the 
ranch  at  all.  It  was  on  tide-lands  owned  by  the  state.  These 
natural  conditions,  with  the  slight  improvement  which  the 
settlers  made  in  them  for  their  own  convenience,  continued 
until  after  Mr.  Rindge  acquired  title  to  the  ranch  and  in  1894 
erected  gates — one  at  the  easterly  entrance  to  the  ranch,  the 
other  at  Malibu  Canyon.  From  the  first  Mr.  Rindge  insisted 
that  there  was  no  public  way  upon  the  ranch;  that  the  road 
was  only  a  private  road,  permission  to  use  which  had  been 
accorded  to  the  settlers.  He  gave  to  them  keys  to  the  locked 
gates.  They,  or  some  of  them,  insisted  that  the  road  was  a 
public  highway,  and  being  advised  by  their  attorneys  that  the 
acceptance  and  use  of  keys  might  militate  against  this  posi- 
tion, they  caused  Mr.  Rindge  to  be  cited  before  the  board  of 
supervisors  for  obstructing  a  public  highway,  the  citation  be- 
ing that  Mr.  Rindge  show  cause  **why  a  certain  gate  described 
in  said  summons  should  not  be  removed  from  an  alleged  pub- 
lic highway."  Mr.  Rindge  at  this  time  had  spent  large  sums 
of  money  in  building  a  road  from  the  eastern  boundary  of  his 
ranch  to  Malibu  Canyon.  He  made  answer  that  the  gate 
which  he  was  maintaining  was  on  this  privately  constructed 
and  privately  owned  road.    He  conceded  the  existence  of  the 
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beach  road  as  a  public  highway  from  the  eastern  boundary 
of  the  ranch  **to  a  point  on  the  beach  opposite  the  Malibu 
Lagoon."  He  declared  that  none  of  the  neighbors  **had  ever 
been  hindered  or  their  friends  from  passing  through,  and 
many  "privileges  had  been  given  them."  The  result  of  the 
hearing  under  this  citation  was  most  inconclusive  and  unsat- 
isfactory. No  official  action  was  taken  by  the  supervisors 
other  than  an  indefinite  continuance.  It  is  asserted  by  plain- 
tiff that  this  indefinite  continuance  was  the  result  of  a  com- 
promise agreement  by  which,  in  effect,  Mr.  Rindge  admitted 
the  road  through  the  ranch  to  be  a  public  highway.  On  be- 
half of  the  defendants  it  was  stoutly  insisted  that  his  admis- 
sion went  only  to  the  road  from  the  easterly  line  to  Malibu 
Canyon,  and  that  under  this  admission  he  ceased  to  lock  the 
gate  at  the  entrance  to  the  ranch,  but  maintained  a  locked 
gate  at  Malibu  Canyon.  He  persisted  in  this  for  some  time, 
and  the  settlers,  upon  the  other  hand,  broke  the  lock  and  fre- 
quently destroyed  the  gates.  He  posted  signs  and  warnings 
at  and  near  the  gates.  He  published  similar  warnings  in  the 
newspapers.  The  form  of  such  signs  and  notice  was,  *'No 
passing  through  the  Malibu  Ranch  is  allowed.  No  camping 
thereon  under  penalty  of  the  law.  Shooting  and  hunting  for- 
bidden." Mr.  Rindge,  and  Mrs.  Rindge  after  him,  continued 
these  interruptions  and  protests  with  pertinacity  until  finally 
this  action  was  brought. 

It  is  manifest  that  if  a  public  highway  exists  at  all,  it  exists 
by  prescriptive  user  and  not  by  official  acceptance  of  an  offer 
of  dedication,  nor  by  any  oflBcial  recognition  of  the  existence 
of  the  highway.  Indeed  it  is  quite  plain  that  any  county 
would  be  extremely  slow  to  take  into  its  charge  and  burden 
itself  with  the  care  of  such  a  strip  of  ocean  beach,  which  from 
the  very  nature  of  the  country  would  have  slight  use  and  less 
value.  In  opening  the  waterfront  of  their  ranch  to  the  travel 
of  foot  and  horse  men  the  owners  were  but  following  the  cus- 
tom of  the  country.  When  that  travel  of  necessity  sought 
the  mesa  uplands  it  would  have  been  unneighborly  to  the  last 
degree  to  have  checked  it  or  turned  it  back,  and  the  owner's 
failure  to  do  so  no  more  established  an  intent  to  dedicate  a 
public  highway  than  would  his  reception  and  entertainment 
of  such  a  traveler  overnight  have  established  his  intent  that 
he  should  take  up  a  permanent  residence  with  him.    Dedica- 
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tion  under  such  conditions  is  not  to  be  lightly  inferred. 
{Harding  v.  Jasper,  14  Cal.  642;  Cerf  v.  Pfleging,  94  Cal. 
131,  [29  Pac.  417] ;  Niles  v.  City  of  Los  Angeles,  125  Cal.  572, 
[58  Pac.  190].)  It  is  quite  understandable  that  the  setflers 
upon  the  one  hand,  because  their  passage  was  not  intcjrfered 
with,  may  have  come  to  the  conclusion  that  they  were  travel- 
ing as  of  absolute  right  over  a  public  way,  but  their  belief 
is  not  at  all  inconsistent  with  the  position  and  proof  of  the 
defendants  that  throughout  the  history  of  this  primitive  trail 
it  was  but  a  private  way,  which  developed  into  a  more  or  less 
eflScient  road,  in  the  construction  of  which  the  public  took  no 
part,  and  the  burden  of  which  construction  was  largely  borne 
by  the  owners  of  the  ranch — the  settlers,  for  their  own  mani- 
fest advantage,  contributing  some  of  their  labor. 

It  follows  herefrom  that  the  findings  of  the  court  decree- 
ing the  existence  of  a  public  highway  across  the  Malibu  ranch 
cannot  be  sustained,  and  that  the  order  refusing  to  grant  de- 
fendants'  motion  for  a  new  trial  must  be  reversed.  In  this 
connection  it  is  to  be  noted  that  the  Rindges  had  constructed 
upon  the  uplands  and  away  from  the  tidal  beach  a  new  road 
to  Malibu  Canyon.  Apparently  it  is  conceded  that  the  beach 
road  as  far  as  Malibu  Canyon  is  or  may  be  regarded  as  a 
public  highway.  But  this  admission  or  concession  will  not 
justify  in  and  of  itself  a  finding  or  declaration  that  the  newly 
constructed  private  road  is  a  public  substitute  for  the  original 
beach  road. 

The  order  denying  a  new  trial  is  reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
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[8.  P.  No.  6904.    In  Bank.— April  7,  1917.] 

DEL  MONTE  RANCH  DAIRY  (a  Corporation),  AppeUant, 
V.  J.  S.  BERNARDO,  Respondent. 

OoNTBACT — Sale  and  Deliveey  of  Milk — Evidsnce — Appeal. — In  an 
action  to  recover  damages  for  the  breach  of  an  alleged  contract 
for  the  sale  and  delivery  of  milk,  where  the  evidence  is  conflicting 
upon  the  question  of  the  existence  of  the  contract,  the  finding  of 
the  trial  court  will  not  be  disturbed  on  appeal. 

Id, — Measure  or  Damages — Exclusion  or  Evidence  Without  Ebbob. — 
Where  in  such  an  action  the  nonexistence  of  the  contract  is  found 
on  conflicting  evidence,  the  exclusion  of  evidence  as  to  the  measure 
of  damages  for  the  alleged  breach  is  without  error. 

Id. — OOUNTEBCLAIM   rOB  MiLK   SOLD— EXISTENCE   AT   TiME  Or   ACTION — 

SurriciENCY  or  Pleading. — A  counterclaim  set  up  by  the  defend- 
ant in  such  action  for  milk  sold  and  delivered  is  not  insufficient  by 
reason  of  the  failure  to  allege  that  it  existed  at  the  time  of  the 
commencement  of  the  action,  as  required  by  subdivision  2,  section 
438,  of  the  Code  of  Civil  Procedure,  where  it  was  averred  that  the 
milk  was  furnished  within  two  years  last  past,  the  complaint  being 
filed  in  July,  the  answer  in  December,  and  the  transaction  occurring 
in  June,  and  there  was  no  demurrer  filed  to  tlie  answer  and  the 
evidence  as  to  the  delivery  of  the  milk  and  the  price  paid  proven 
by  plaintiff's  witnesses  without  objection. 
Id. — Assignment  or  Claim  Embraced  in  Countebglaim — Evidence. — 
In  such  an  action  it  is  reversible  error  to  refuse  to  allow  the  plain- 
tiff to  show  on  the  cross-examination  of  the  defendant  that  the 
claim  upon  which  he  relied  in  his  counterclaim  had  been  assigned 
to  a  third  party,  who,  subsequent  to  the  commencement  of  the 
action,  had  sued  the  plaintiff  for  the  amount  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Oeorge  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  P.  Troy,  for  Appellant. 

Randolph  V.  Whiting,  for  Respondent. 

LAWLOR,  J. — The  appeal  was  ordered  to  be  heard  by  this 
court  after  judgment  in  favor  of  the  defendant  by  the  dis- 
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trict  court  of  appeal  for  the  third  appellate  district.  Upon 
considering  the  points  made  by  the  petitioner,  we  have 
adopted  the  following  portion  of  the  opinion: 

**  Plaintiff  charges  in  its  complaint  that  defendant,  on  or 
about  April  4,  1910,  entered  into  a  contract  with  plaintiff 
whereby  he  'agreed  to  furnish  to  said  plaintiff,  in  the  city 
and  county  of  Saii  Francisco,  360  gallons  of  pure  milk  on 
each  and  every  day  of  the  year  immediately  following  said 
4th  day  of  April,  1910';  that,  in  accordance  with  said  con- 
tract, defendant  furnished  plaintiff  with  320  gallons  of  pure 
milk  for  a  period  of  sixty-nine  days  commencing  on  the  4th 
day  of  April,  1910,  and  ending  on  the  12th  day  of  June,  1910, 
and  that  ever  since  said  last-named  date  defendant  has  failed, 
neglected  and  refused  to  deliver  any  milk  to  plaintiff,  though 
frequently  called  upon  so  to  do ;  that  plaintiff  has  performed 
its  part  of  said  agreement;  that  plaintiff  is  engaged  in  the 
business  of  selling  and  delivering  milk  at  retail  in  said  city 
and  county  and,  by  reason  of  the  said  failure  of  defendant, 
has  been  unable  to  supply  its  customers  with  milk  and  'has 
suffered  loss  to  the  extent  of  $5,000.00  which  said  sum  is  due 
and  owing  and  unpaid  from  defendant. '  A  general  demurrer 
was  overruled  and  defendant  answered  the  complaint  deny- 
ing 'generally  and  specially,  all  and  singular  each  and  every 
allegation  therein  contained,'  and  for  a  'further  and  sep- 
arate defense  and  counterclaim,'  alleged  that  within  two  years 
last  past  plaintiff  became  indebted  to  defendant  in  the  sum 
of  $669.76  'for  goods,  wares  and  merchandise  sold  and  de- 
livered to  said  plaintiff  by  said  defendant,  at  said  plaintiff's 
special  instance  and  request,  for  which  said  goods  said  plain- 
tiff agreed  to  pay  said  defendant  the  said  sum  of  $669.76; 
that  though  demand  therefor  has  been  made,  said  plaintiff 
has  refused,  failed  and  neglected  to  pay  said  amount  to  de- 
fendant, and  the  whole  thereof  is  now  due,  owing  and  unpaid 
to  defendant.'    Defendant  prays  judgment  for  said  amount. 

"The  cause  was  tried  by  the  court  without  a  jury.  The 
court  found  as  facts:  'That  it  is  not  true  that  defendant  en- 
tered into  the  contract  as  alleged  in  the  complaint;  that  it 
is  not  true  that  plaintiff  has  been  damaged  in  the  sum  of 
$5,000.00  or  any  other  sum  by  reason  of  any  failure  of  de- 
fendant to  furnish  plaintiff  with  milk;  that  plaintiff  is  in- 
debted to  defendant  in  the  sum  of  $669.76  for  milk  sold  and 
delivered  to  plaintiff,  at  plaintiff's  special  instance  and  re- 
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quest,  between  the  first  day  of  June,  1910,  and  the  15th  day 
of  June,  1910';  that  said  sum  of  $669.76  has  not  been  paid 
and  the  whole  thereof  is  now  due,  owing  and  unpaid  'from 
defendant  to  plaintiff,'     (Sic.) 

"As  conclusion  of  law  the  court  found  that  defendant  is 
entitled  to  judgment  against  plaintiff  for  the  sum  of  $669.76 
and  his  costs  of  suit.    Judgment  was  accordingly  entered. 

**  Plaintiff  appeals  from  the  judgment  and  from  the  order 
denying  its  motion  for  a  new  trial  on  bill  of  exceptions. 

"Upon  the  question  of  the  existence  of  the  contract  as 
alleged  in  the  complaint,  the  evidence  is  conflicting.  There 
was  evidence  sustaining  the  finding  which,  under  the  familiar 
rule,  we  are  not  at  liberty  to  disturb.  There  was  evidence 
that  the  parties  entered  into  an  oral  agreement  by  which  de- 
fendant was  to  furnish  plaintiff  with  milk  to  June  1,  1910, 
at  an  agreed  price  and  that  all  milk  delivered  to  that  date 
had  been  paid  for;  there  was  evidence  that  after  June  1st 
the  price  was  to  be  the  going  market  value,  but  that  the  agree- 
ment was  temporary  and  for  no  stated  period.  Witness 
Kelly,  secretary  of  plaintiff  corporation,  testified:  *Mr.  Ber- 
nardo was  supplying  that  milk  at  sixteen  cents  per  gallon 
after  the  first  of  June,'  and  again:  'I  received  thirty-two  (32) 
tanks  of  ten  gallons  of  milk  each  during  the  time  we  received 
milk  from  Mr.  Bernardo.  We  received  these  thirty-two  tanks 
up  to  the  13th  or  14th  of  June.'  Elsewhere  he  testified: 
'Mr.  Bernardo  sent  his  last  consignment  of  milk  to  us  on  the 
13th  of  June.'  The  complaint  alleges  that  defendant  deliv- 
ered milk  for  69  days  from  April  4,  1910,  which  would  imply 
delivery  in  June  to  nearly  the  13th  day. 

"Appellant  claims  that  the  evidence  is  insuflBcient  to  sup- 
port the  finding  of  the  court  that  plaintiff  is  indebted  to  de- 
fendant in  the  sum  of  $669.76  for  milk  sold  and  delivered 
by  defendant  to  plaintiff.  The  evidence  might  and  perhaps 
should  have  been  more  specific,  but  such  as  it  was  went  to 
the  court  uncontradicted  and  was,  we  think,  sufficient  to  estab- 
lish a  sale  to  defendant  of  320  gallons  of  milk  per  day,  at  the 
rate  of  16  cents  per  gallon,  for  13  days — ^the  last  consignment 
being  on  June  13th,  amounting  in  all,  as  we  figure  it,  to 
$665.60  instead  of  $669.76. 

"Appellant  makes  the  point  that  the  averments  in  the  an- 
swer fail  to  state  that  the  counterclaim  was  'existing  at  the 
commencement  of  the  action,'  as  required  by  subdivision  2, 
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section  438,  of  the  Code  of  Civil  Procedure.  The  averment 
was  that  the  milk  was  furnished  within  two  years  last  past. 
The  complaint  was  filed  July  11,  1910,  and  the  answer  De- 
cember 19,  1910,  and  the  evidence  was  that  the  transaction 
occurred  in  June,  1910.  There  was  no  demurrer  to  the  an- 
swer, and  the  evidence  as  to  the  delivery  of  the  milk  and  the 
price  to  be  paid  came  from  plaintiff's  witness  without  objec- 
tion. Whether  viewed  strictly  as  a  counterclaim  or  as  a 
common  count  by  way  of  answer  alone,  as  plaintiff  claims  it 
is,  we  think  under  the  circumstances  shown  it  was  sufficient 
as  a  basis  for  the  finding  and  judgment. 

''Appellant  makes  the  further  point  that  the  findings  are 
contradictory,  the  last  finding  having  stated  that  the  amount 
*is  now  due,  owing  and  unpaid  from  defendant  to  plaintiff/ 
The  findings  show  very  clearly  that  this  is  a  mere  clerical 
error.  .  .  . 

''Appellant  reserved  exceptions  to  a  large  number  of  rul- 
ings on  the  admission  or  refusal  to  admit  certain  testimony. 
Substantially  all  these  rulings  related  to  the  measure  of  dam- 
ages and  had  reference  to  plaintiff's  claim  for  damages  aris- 
ing out  of  defendant's  breach  of  the  alleged  contract.  The 
court  found  against  plaintiff  on  the  contract  set  out  in  the 
complaint  The  question,  therefore,  as  to  the  true  measure  of 
damages,  had  the  contract  as  alleged  been  established,  became 
immaterial.  No  such  contract  having  been  entered  into,  as 
the  court  found,  there  were  no  damages  to  be  measured.  ..." 

It  is  claimed  by  the  plaintiff  that  prejudicial  error  was  com- 
mitted by  the  trial  court  in  rejecting  its  offer  to  prove  that 
the  defendant  had  assigned  the  claim  constituting  the  coun- 
terclaim to  one  D.  A.  Curtin,  who,  subsequent  to  the  com- 
mencement of  this  action,  had  sued  the  plaintiff  for  the 
amount  thereof.  It  was  because  of  this  matter  that  the  order 
of  transfer  was  made.  The  defendant  appeared  as  a  witness 
in  his  own  behalf  and  gave  testimony  tending  to  establish 
his  counterclaim.  On  cross-examination,  the  plaintiff  pro- 
pounded several  questions  seeking  to  elicit  that  the  assign- 
ment had  been  made  to  Curtin,  to  which  the  objection  that 
it  was  not  proper  cross-examination  was,  in  each  instance, 
Rustained.  The  offer  of  plaintiff  was  thus  stated:  "I  offer 
to  prove  that  .  .  .  this  witness  sold  and  assigned  and  trans- 
ferred a  claim  against  the  plaintiff  in  this  action  to  Mr.  Cur- 
tin, and  that  this  witness  is  now  attempting  to  recover  in  this 
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action  as  a  counterclaim  against  the  plaintiff  the  very  claim 
that  under  the  oath  of  Mr.  Curtin  it  appears  was  sold  to  Mr. 
Curtin."  The  refusal  to  allow  this  line  of  proof  was  clearly 
error,  for  it  was  proper,  in  response  to  the  testimony  of  the 
defendant  tending  to  establish  his  counterclaim,  to  cross- 
examine  him  as  to  whether  he  had  parted  with  the  claim. 
The  inquiry  was  material  to  the  issues  and  proper  cross-exam- 
ination. The  assignment  was  referred  to  during  the  trial, 
and,  touching  the  identity  of  the  counterclaim  with  the  claim 
sued  upon  by  Curtin,  this  occurred  between  the  court  and 
counsel  for  defendant:  *'The  Court:  You  admit  that  the  claim 
is  the  same!  Counsel :  Yes,  it  is  an  assignment  which  we  will 
offer  in  evidence  later."  But  the  assignment  was  not  offered 
in  evidence,  and,  as  we  have  seen,  the  plaintiff  was  not  per- 
mitted to  elicit  proof  concerning  it. 

The  record  plainly  shows  that  enough  was  elicited  by  one 
statement  of  defendant,  and  the  admissions  of  his  counsel,  to 
indicate  that  .an  assignment  of  the  claim  had  in  fact  been 
made  by  the  defendant  to  Curtin.  It  is  true  that  in  the  same 
connection  defendant  said  substantially  that  the  assignment 
was  only  for  purposes  of  collection,  but  if  it  was  absolute  in 
terms,  was  in  fact  an  absolute  assignment,  even  though  the 
unexpressed  purpose  was  to  obtain  collection,  it  of  course 
transferred  the  claim  and  left  defendant  without  any  right 
of  action  thereon  against  plaintiff.  Clearly,  therefore,  the 
plaintiff  should  have  been  permitted  to  show  all  the  facts  in 
this  connection,  as  it  endeavored  to  do.  It  must  be  kept  in 
mind,  too,  that  Curtin  had  commenced  an  action  against  plain- 
tiff on  this  very  claim,  and  that  such  action  was  pending  and 
was  in  fact  being  tried  at  the  same  time  before  the  same  judge, 
and  with  a  stipulation  that  the  evidence  in  one  case  might  be 
considered  as  evidence  in  the  other.  But  it  is  not  shown  that 
the  cases  were  actually  consolidated.  Nor  does  it  appear  in 
the  record  what  disposition  was  made  of  the  Curtin  case  by 
the  lower  court,  or  what,  if  anything,  has  since  become  of  that 
case.  It  seems  clear  that  if  the  evidence  actually  introduced 
sufBciently  showed  an  absolute  assignment,  the  finding  of  in- 
debtedness to  defendant  is  not  sustained  by  the  evidence ;  and 
that  if  it  does  not  show  such  an  assignment,  the  court  erred 
to  the  substantial  prejudice  of  plaintiff  in  refusing  to  allow 
the  showing  in  that  behalf  attempted  to  be  made.  In  either 
event  there  must  be  a  reversal  as  to  the  alleged  counterclaim. 
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It  is  conceivable  that  on  a  new  trial  such  a  state  of  facts 
may  be  developed  as  will  warrant  a  recovery  by  defendant, 
but  as  to  that,  of  course,  we  cannot  now  express  any  opinion. 

The  judgment  is  reversed,  as  is  the  order  denying  a  motion 
for  a  new  trial,  in  so  far  as  the  issues  made  in  regard  to  the 
counterclaim  are  concerned.  In  all  other  respects  the  order 
denying  a  new  trial  is  afSrmed,  and  the  cause  is  remanded 
with  directions  to  the  trial  court,  after  all  issues  regarding 
the  counterclaim  are  determined,  to  enter  judgment  in  favor 
of  defendant  on  the  cause  of  action  set  up  in  the  complaint, 
upon  the  findings  already  made  in  regard  thereto,  and  such 
judgment  in  regard  to  the  matters  set  up  in  defendant's  coun- 
terclaim as  it  may  conclude  to  be  proper  in  view  of  the  show- 
ing made  on  the  new  trial. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  Henshaw,  J.,  and  Angellotti, 
C.  J.,  concurred. 


[S.  P.  No.  7623.    In  Bank.— April  7,  1917.] 

In  the  Matter  of  the   Estate  of  JOHANNE   AUGUSTA 
EMILY  MARX,  Deceased. 

Will — ^Revocation  of  Prior  Wiii  by  Later — Disposition  op  Entiri 
Estate. — A  later  will  containing  no  express  revocation  of  former 
wills,  but  which,  in  fact,  disposes  of  the  entire  estate,  leaving  noth- 
ing upon  which  the  former  will  could  operate,  is,  in  effect,  a  revoca- 
tion thereof. 

Id. — Inconsistency  op  Later  Will  With  Prior. — The  prior  will  can 
be  deemed  to  have  been  revoked  only  hj  reason  of  the  fact  that 
the  subsequent  will  is  wholly  inconsistent  therewith,  and  would  be 
a  revocation  if  it  were  effectual  to  the  disposition  of  the  entire 
estate. 

Id. — Invalidity  op  Dispositions  op  Later  Will — Prior  Will  not 
Completely  Revoked. — ^Where  a  portion  of  the  dispositions  made 
bj  a  later  will  containing  no  express  revocation  clause  is  invalid, 
and  by  reason  of  that  invalidity  the  entire  estate  is  not  disposed 
of,  it  is,  to  the  extent  of  fhe  undisposed  of  estate,  not  ineonsisteat 
with  a  prior  will,  and  does  not  completely  revoke  it. 
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Id. — ^Probate  of  Eabueb  Wiuj  Ajteb  Probate  of  Later — Proper 
PRAcncs. — After  a  will  has  been  probated  and  another  paper  of 
an  earlier  date  is  found  which  constitutes  a  part  of  the  last  will 
of  the  decedent  together  with  that  already  probated,  it  is  not 
necessary  to  revoke  the  former  order  of  probate.  The  proper  prac- 
tice is  to  admit  the  earlier,  but  later  found,  will  to  probate,  as 
constituting,  so  far  as  may  be,  a  part  of  the  decedent's  last  will. 
Proceedings  already  taken  would  remain  effective  so  far  as  rights 
may  have  Tested  under  them. 

APPEAL  from  an  order  of  the  Superior  Court  of  Napa 
County  admitting  a  will  to  probate.  Henry  C.  Gesford, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  Loewy  &  Walter  Loewy,  and  Wallace  Rutherford,  for 
Appellant  Stephanie  Henke. 

IT 'Ben  &  Beard,  for  Respondents  and  Executors. 

Clarence  N.  Riggins,  for  Respondent  Antonio  Brant. 

Edmund  Nelson,  and  Garret  W.  McEnerney,  Amid  Curiae. 

SHAW,  J. — The  record  presents  an  appeal  by  Stephanie 
Henke,  a  niece  of  the  decedent,  and  her  only  heir  at  law, 
from  an  order  admitting  to  probate,  as  constituting  together 
the  last  will  of  the  decedent,  two  documents  testamentary  in 
character,  executed  at  different  dates. 

The  decedent  died  on  May  14, 1914.  One  of  the  documents 
in  question  was  dated  March  8,  1910,  the  other  March  26, 
1913.  The  latter  was  found  immediately  after  her  death  and, 
on  petition  of  the  persons  named  therein  as  executors,  was 
duly  admitted  to  probate  on  June  8,  1914.  Several  months 
after  their  appointment  as  executors,  upon  examining  the 
other  papers  and  effects  of  the  decedent,  they  discovered  the 
document  dated  March  8,  1910.  Being  in  doubt  whether  the 
document  of  1910  constituted  a  part  of  the  will  of  the  dece- 
dent, or  was  revoked  by  the  will  already  admitted  to  probate, 
they  filed  a  petition,  upon  which  the  order  appealed  from 
was  made,  alleging  the  probate  of  said  will  of  1913,  the  subse- 
quent discovery  of  the  will  of  1910,  together  with  the  other 
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facts  made  essential  by  the  code  to  a  petition  for  the  probate 
of  a  will,  and  praying,  in  the  alternative,  that  the  two  docu- 
ments be  admitted  to  probate  together  as  the  last  will  of  the 
decedent;  or,  that  the  will  of  1910  be  admitted  as  the  last 
will,  or  that  the  will  of  1913  alone  be  declared  to  constitute 
the  will;  also  that  if  the  court  found  that  the  will  of  1910 
constituted  any  part  of  the  will  of  the  decedent,  it  revoke 
the  order  previously  made  admitting  the  will  of  1913  to 
probate. 

Upon  the  hearing  of  this  petition  the  court  made  an  order 
declaring  that  the  decedent  left  the  said  two  wills  dated  re- 
spectively, March  8,  1910,  and  March  26,  1913,  that  they 
together  constituted  the  last  will  of  the  decedent,  and  admit- 
ting the  same  to  probate  as  such  last  will.  The  order  also 
declared  that  the  previous  order  of  June  8,  1914,  admitting 
to  probate  the  document  of  March  26,  1913,  alone,  as  the 
last  will  of  the  decedent,  ''be  vacated  and  set  aside  and  that 
nil  proceedings  thereunder  be  vacated  and  set  aside." 

The  will  of  1913  contained  no  declaration  as  provided  in 
section  1292  of  the  Civil  Code  revoking  the  will  of  1910.  The 
appellant  contends  that  it  was  wholly  inconsistent  therewith 
and  consequently  operated  as  a  revocation  by  implication, 
under  the  rule  prescribed  by  section  1296  of  the  Civil  Code, 
which  is  as  follows : 

*'A  prior  will  is  not  revoked  by  a  subsequent  will,  unless 
the  latter  contains  an  express  revocation,  or  provisions  wholly 
inconsistent  wilh  the  terms  of  the  former  will;  but  in  other 
cases  the  prior  will  remains  effectual  so  far  as  consistent  with 
the  provisions  of  the  subsequent  will." 

The  authorities  support  the  proposition  that  a  later  will 
containing  no  express  revocation  of  former  wills,  but  which, 
in  fact,  disposes  of  the  entire  estate,  leaving  nothing  upon 
which  the  former  will  could  operate,  is,  in  effect,  a  revocation 
thereof.  If  the  later  provisions  were  carried  out  it  would 
consume  the  entire  estate  and  the  prior  will  could  have  no 
effect.  On  this  point  Mr.  Jarman  says  that  in  all  cases  where 
a  later  will  is  adequate  to  the  disposition  of  the  entire  prop- 
erty of  the  deceased  the  case  **  rests  on  the  true  construction 
of  the  contents  of  the  two  instruments,  and  the  complete  dis- 
position contained  in  the  second  must,  unless  controlled  by 
the  context,  wholly  revoke  the  first."  (1  Jarman  on  Wills, 
6th  ed.,  •p.  138 ;  other  authorities  to  the  same  effect  are  Page 
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on  Wills,  sec.  269;  1  Underbill  on  Wills,  see.  251;  1  Bedfield 
on  Wills,  ^pp.  362,  365.) 

The  respondent,  in  answer  to  this  proposition,  presents  the 
point  that  although  the  dispositions  of  the  will  of  1913,  if 
carried  out  literally,  would  consume  the  entire  estate,  yet 
that  because  of  the  fact  that  the  charitable  gifts  therein  far 
exceed  one-third  of  the  estate,  there  is  a  considerable  portion 
thereof  which  is  not  lawfully  disposed  of,  because  of  the  in- 
validity of  the  disposition  as  to  such  excess,  and,  conse- 
quently, that  the  rule  that  a  later  will  adequate  to  the  com- 
plete disposition  of  the  estate  revokes  a  prior  will  does  not 
apply.  The  facts  support  this  contention.  The  gifts  to 
charitable  uses  in  the  will  of  1913  amount  to  $113,610.  The 
value  of  the  estate  as  shown  by  the  appraisement  filed  was 
$149,141.68.  One-third  of  the  estate  would,  therefore,  be 
$49,713.89  and  this  is  the  full  extent  of  the  valid  charitable 
gifts.  The  gifts  not  charitable  amount  to  $61,018.40.  As 
the  valid  gifts  of  this  will,  therefore,  amount  to  $110,732.29 
the  balance  of  $38,409.29  remains  undisposed  of  by  that  will. 
The  gifts  of  the  will  of  1910  to  persons  who  are  not  men- 
tioned in  the  will  of  1913  amount  to  only  $25,100.  The  bal- 
ance undisposed  of  by  the  will  of  1913  would,  therefore, 
satisfy  the  dispositions  of  the  will  of  1910,  if  the  respective 
dispositions  of  the  two  wills  are  not  to  be  cumulated,  and 
the  two  wills  may  be  probated  together,  under  this  theory, 
without  any  complications  arising  from  the  overdisposition 
of  the  estate. 

The  authorities  support  the  proposition  that  an  invalid 
disposition  in  a  subsequent  will  does  not  operate  to  revoke  a 
disposition  in  the  prior  will  and  is  ineffective  for  any  pur- 
pose. In  Austin  v.  Oakes,  117  N.  Y.  577,  [23  N.  E.  193], 
the  testatrix  having  only  a  restricted  power  to  appoint  by 
her  will  the  persons  to  take  under  her  husband's  will,  exe- 
cuted a  will  containing  a  lawful  exercise  of  the  power. 
Afterward,  by  a  codicil,  she  attempted  to  declare  a  different 
appointment  as  to  one  share  by  giving  it  to  persons  who  were 
not  within  the  class  to  whicih,  by  the  terms  of  the  power,  she 
was  confined.  The  court  said:  **A  revocation  of  an  earlier 
disposition  of  a  will  by  a  later  one,  or  by  a  codicil,  is  never 
anything  but  a  rule  of  necessity,  and  it  operates  only  so  far 
as  is  requisite  to  give  the  later  provision  effect.  .  .  .  But  no 
revocation  could  give  effect  to  the  codicil, ' '  and,  referring  to 
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the  fact  that  the  later  diflposition  of  the  codicil  was  invalid,  it 
further  said:  "No  violence  is  done  to  her  intention  if,  that 
failing,  the  disposition  of  her  will  is  suffered  to  stand ;  for  I 
deem  it  beyond  reasonable  doubt  that  if  she  had  known  what 
we  now  know,  that  an  appointment  to  the  daughter's  children 
was  not  within  her  authority,  she  never- would  have  made  it 
but  would  have  suffered  the  disposition  of  her  will  to  re- 
main."   So  in  Altrock  v.  Vanieniurgh,  25  N.  Y.  Supp.  851, 
the  testator  had  devised  his  land  to  his  son  for  life  with 
remainder  to  his  son's  children.     The  son  died  and  he  then, 
by  a  codicil,  devised  the  land  to  the  same  children,  but  in  a 
manner  which  was  void,  being  in  violation  of  the  law  of  New 
York  against  perpetuities.     The  court  held  that  the  codicil 
did  not  revoke  the  former  devise  of  the  remainder  in  fee, 
saying:  *'It  would  be  strange,  indeed,  if  a  wholly  inoperative 
attempted  disposition  should  nevertheless  have  the  effect  of 
destroying  a  prior  valid  devise,  especially  when,  as  in  this 
case,  it  is  apparent  that  the  testator  did  not  wish  to  die  in- 
testate as  to  his  real  estate,  and  that,  if  he  had  known  he 
could  not  lawfully  make  the  disposition  last  attempted,  he 
would  have  been  content  with  the  first."    The  case  is  analo- 
gous to  those  where  a  testator,  having  made  a  will  and  desir- 
ing to  make  a  new  one,  cancels  the  first  will  preparatory  to 
making  the  second  and  thereafter  fails  lawfully  to  execute 
the  same  or  makes  therein  an  invalid  disposition  of  his  prop- 
erty.   In  such  cases  it  is  held  that  the  attempted  cancellation 
of  the  old  will  is  ineffectual  because  the  full  intent  is  wanting, 
it  being  conditional  upon  the  execution  of  a  valid  new  will. 
Mr.  Underbill,  on  this  subject,  says:  '*It  will  be  presumed 
(and  the  presumption  is  sanctioned  by  reason  and  good  sense) 
that  the  testator  meant  the  cancellation  to  operate  as  a  revoca- 
tion only  in  the  event  of  the  will  which  he  had  intended  to 
make  being  valid.     If,  therefore,  he  is  prevented  from  exe- 
cuting any  wUl,  or  the  one  he  intends  to  make,  or  if  he  exe- 
cutes a  will  which  turns  out  to  be  invalid,  the  will  which  has 
been  revoked  will  revive."     (1  Underbill  on  Wills,  sec.  252.) 
It  will  perhaps  be  more  accurate  to  say  that  the  prior  will 
does  not  revive  but  that  the  attempted  revocation  will  be 
deemed  ineffectual. 

These  principles  apply  to  the  present  case.     The  prior  will 
can  be  deemed  to  have  been  revoked  only  by  reason  of  the 
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fact  that  the  subsequent  will  is  wholly  inconsistent  therewith, 
and  would  be  a  revocation  if  it  were  effectual  to  the  disposi- 
tion of  the  entire  estate.  But  it  appears  that  a  large  portion 
of  the  dispositions  made  is  invalid,  and  by  reason  of  that  in- 
validity the  entire  estate  is  not  disposed  of.  The  will  of 
1913  is  inadequate  to  the  disposition  of  the  estate  and  to  that 
extent  it  is  not  inconsistent  with  the  prior  will.  Conse- 
quently, it  is  not  wholly  inconsistent  therewith  and  does  not 
completely  revoke  it.  It  is  not  necessary  upon  this  considera- 
tion of  the  case,  and  hence  it  would  be  improper,  to  determine 
to  what  extent  the  legacies  given  in  the  prior  will  are  re- 
voked, or  whether  they  are  revoked  at  all  by  legacies  given 
to  the  same  legatees  in  the  subsequent  will.  The  court  below 
did  not  err  in  admitting  the  two  wills  as  constituting  together 
the  last  will  of  the  decedent. 

The  appellant  further  contends  that  the  portion  of  the 
order  purporting  to  vacate  the  order  of  June  8,  1914,  ad- 
mitting the  will  of  1913,  alone,  to  probate,  and  vacating  all 
proceedings  thereunder  is  erroneous.  This  contention,  we 
think,  is  well  taken.  After  a  will  has  been  probated  and  an- 
other paper  of  an  earlier  date  is  found  which  constitutes  a 
part  of  the  last  will  of  the  decedent  together  with  that  al- 
ready probated,  it  is  not  necessary  to  revoke  the  former  order 
of  probate.  A  different  question  would  be  presented  if  the 
earlier  will  had  been  the  one  first  discovered  and  probated. 
In  that  case,  the  later  will,  if  admitted  to  probate,  would  par- 
tially supersede  and  revoke  the  prior  will  if  inconsistent  in 
part  only,  or  wholly  revoke  it  if  entirely  inconsistent.  Within 
the  year  from  the  first  probate,  the  later  will  could  be  offered 
for  probate  in  connection  with  a  petition  to  revoke  the  pro- 
bate of  the  earlier  one,  if  it  was  inconsistent  therewith,  on  the 
ground  that  the  later  will  substantially  affected  the  validity 
of  the  will  probated,  as  provided  in  subdivision  4  of  section 
1312  of  the  Code  of  Civil  Procedure.  (Code  Civ.  Proc,  sees. 
1327,  1328,  1329,  1330.)  After  that  period  perhaps  the  pro- 
bate of  the  earlier  will  would  be  conclusive  so  far  as  it  dis- 
posed of  the  estate.  (Code  Civ.  Proc,  sec.  1333;  State  v. 
McGlynn,  20  Cal.  233,  [81  Am.  Dec.  118].)  The  present 
petition  was  filed  within  the  year  and  therefore  the  precise 
question  last  mentioned  does  not  arise.  Nor  is  there  a  ques- 
tion presented  affecting  the  validity  of  the  will  of  1913  al* 
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ready  probated.  That  will  is  the  later  will.  If  it  lawfuHj 
disposed  of  the  entire  estate,  it  would  be  the  only  valid  wilL 
So  far  as  it  does  so,  it  is  final  and  conelusive  against  any 
prior  will;  it  cannot  be  affected  thereby.  The  will  of  1910, 
when  probated,  takes  effect,  and  can  take  effect,  only  because 
the  will  of  1913  is  not  effective  to  dispose  of  the  whole  estate, 
and  it  takes  effect  only  upon  property  not  disposed  of  by 
the  will  of  1913  and  as  to  which  that  will  left  the  decedent 
intestate.  The  will  of  1913  must  stand  unaffected  and  must 
prevail  over  that  of  1910,  in  any  event.  It  was,  therefore, 
unnecessary  to  revoke  the  probate  of  the  will  of  1913  and 
immediately  readmit  it  to  probate.  And  as  rights  may  have 
accrued  under  the  proceedings  taken  in  the  meantime,  it  was 
improper  to  vacate  the  previous  proceedings.  The  proper 
practice  was  to  admit  the  earlier,  but  later  found,  will  to 
probate,  as  constituting,  so  far  as  may  be,  a  part  of  the  dece- 
dent's last  will.  Proceedings  already  taken  would  remain 
effective  so  far  as  rights  may  have  vested  under  them.  The 
facts  stated  in  the  petition  showed  no  cause  for  the  revocation 
of  the  former  probate  and  did  not  require  or  justify  the  issu- 
ance of  the  citation  required  by  section  1328  of  the  Code  of 
Civil  Procedure,  where  a  petition  to  revoke  the  probate  of 
a  will  is  filed.  The  part  of  the  order  appealed  from  purport- 
ing to  revoke  the  previous  probate  of  the  will  of  1913,  and 
vacating  the  proceedings  had  under  the  previous  order  of 
probate,  should  not  have  been  inserted  therein. 

This  conclusion,  however,  does  not  render  it  necessary  to 
reverse  the  entire  order.  All  that  need  be  done  is  to  modify 
it  by  striking  out  the  objectionable  portion. 

It  is,  therefore,  ordered  by  this  court  that  the  order  ap- 
pealed from  be  modified  by  striking  therefrom  the  following 
words : 

**That  the  order  made  and  filed  herein  on  the  8th  day  of 
June,  1914,  admitting  the  document  dated  March  26th,  1913, 
to  probate  alone  as  the  last  will  and  testament  of  said  de- 
ceased and  appointing  Percy  S.  King  and  J.  E.  Beard  (also 
known  as  Edgar  Beard),  as  executors  thereof  and  ordering 
that  letters  testamentary  be  issued  to  them  without  bonds  be 
vacated  and  set  aside  and  that  all  proceedings  thereunder 
be  vacated  and  set  aside." 
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And  that  as  so  modified  the  order  be  affirmedi  appellant  to 
recover  costs  of  appeal. 

Sloss,  J.,  Lorigan,  J.,  and  Melvin,  J.,  concurred. 

Angellotti,  C.  J.,  dissented. 

Rehearing  denied. 

Angellotti,  C.  J.,  and  Henshaw,  J.,  dissented  from  the  order 
denying  a  rehearing. 


[S.  P.  No.  7811.    In  Bank.— AprU  7,  1917.] 

HANNAH  O^BRIEN,  Respondent,  v.  JEREMIAH  KING, 

Appellant. 

Statute  of  Limitations — ^Loan — Receipt  Embodying  Pbomisk  to  Pay 
Interest. — A  cause  of  action  for  money  loaned,  for  which  the 
borrower  gave  the  lender  a  writing  reading  as  follows:  "Received 
from  Miss  Hannah  O'Brien,  on  June  2l8t,  1911,  $450  (Four  Hun- 
dred and  Fifty  Dollars)  in  U.  8.  Gold  Coin,  at  5  per  cent  interest," 
is  founded  on  an  instrument  in  writing  and  the  period  of  limita- 
tion for  an  action  thereon  is  four  years. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  J.  Kierce,  and  Walter  Christie,  for  Appellant. 

Daniel  O'Connell,  for  Respondent. 

SLOSS,  J. — The  appeals  in  this  case  were  originally  taken 
to  the  district  court  of  appeal  for  the  first  appellate  district. 
There  the  judgment  of  the  trial  court,  and  its  order  denying 
the  defendant's  motion  for  a  new  trial,  were  affirmed,  on 
grounds  stated  in  an  opinion  prepared  by  Richards,  J. 

One  of  the  questions  discussed  was  the  validity  of  the  de- 
fendant's plea  of  the  statute  of  limitations.  There  being 
some  doubt  in  our  minds  regarding  this  point,  an  order  was 
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made  transferring  the  cause  to  this  court  for  hearing.  Upon 
further  examination  we  are  convinced  that  the  district  court 
of  appeal  made  proper  disposition  of  the  appeals.  While 
agreeing  with  all  the  conclusions  reached  by  Mr.  Justice 
Richards  we  have  thought  it  well  to  treat  the  point  of  the 
statute  of  limitations  somewhat  more  fully  than  he  did.  With 
respect  to  all  other  subjects  the  following  statement  and  dis- 
cussion is  taken  almost  verbatim  from  the  opinion  filed  in 
the  district  court  of  appeal. 

In  this  action  the  plaintiff  recovered  judgment  against  the 
defendant  for  the  sum  of  $450,  with  interest  and  costs. 

The  facts  of  the  case  as  shown  in  the  plaintiff's  proof  and 
as  briefly  found  by  the  court  are  these:  The  plaintiff  is  an 
unlettered  working  woman  who  had  saved  up  about  nine 
hundred  dollars  by  working  out.  The  defendant  and  one 
Cain  Foley,  the  plaintiff's  son-in-law,  were  desirous  of  be- 
coming partners  in  the  saloon  business,  but  had  no  money. 
They  went  to  the  plaintiff  and  persuaded  her  to  let  them  have 
nine  hundred  dollars  with  which  to  buy  a  saloon.  She  had 
the  money  in  cash,  and  dividing  it  into  two  piles  of  $450  each, 
delivered  one  of  these  to  the  defendant  and  the  other  to  Cain 
Foley,  taking  from  each  a  separate  writing  which  they  pre- 
pared in  the  following  form:  . 

"San  Fran.,  June  2l8t,  11. 

'* Received  from  Miss  Hannah  O'Brien,  on  June  21st,  1911, 
$450  (Four  Hundred  and  Fifty  Dollars)  in  U.  S.  Gold  Coin, 
at  5  per  cent  interest. 

**  (Signed)     Jeremuh  Ejng, 
''987  Folsom  St.,  San  Fran." 

The  saloon  was  purchased,  but  its  operation  was  not  a 
financial  success,  and  the  plaintiff,  as  she  testified  and  as  the 
court  found,  was  not  repaid  her  money.  Thereupon  she 
brought  suit  against  the  defendant  for  the  sum  of  nine  hun- 
dred dollars.  To  her  first  complaint  the  defendant  demurred 
both  generally  and  specifically,  alleging  a  number  of  grounds 
of  uncertainty,  most  if  not  all  of  which  were  good,  and  which 
demurrer  the  court  sustained.  The  plaintiff  then  filed  an 
amended  complaint  in  three  counts,  which  plunged  the  nature 
of  the  transaction  between  the  parties  into  still  profounder 
depths  of  uncertainty  than  before.  The  first  two  counts  of 
this  amended  complaint  were  on  motion  stricken  out  by  the 
court,  which  overruled  a  demurrer  to  the  third  count,  al- 
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though  the  latter  was,  if  anything,  more  obscure  as  to  the 
nature  of  the  transaction  than  the  former  complaint  or  the 
counts  which  were  stricken  out  of  the  amended  complaint  had 
been.  The  defendant  then  answered,  and  pleaded  the  bar  of 
the  statute  of  limitations.  The  case  went  to  trial  upon  the 
issues  as  thus  imperfectly  framed,  and  the  plaintiff  and  her 
witnesses  testified  in  substance  to  the  facts  of  the  transaction 
as  above  set  forth. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for 
a  nonsuit,  which  the  court  refused  to  grant,  a  ruling  which 
the  defendant  now  asserts  to  be  one  of  his  grounds  of  error. 
Thereupon  the  plaintiff  asked  leave  of  the  court  to  file  a  fur- 
ther amended  complaint  to  make  her  pleading  correspond 
with  her  proofs.  The  court  granted  this  motion,  and  this  the 
appellant  also  asserts  was  error.  After  some  further  testi- 
mony was  taken  the  cause  was  submitted  for  decision,  and 
the  court  presently  filed  its  findings  and  judgment  in  plain- 
tiff's favor,  and  also  expressly  found  that  the  cause  of  action 
was  not  barred  by  the  statute  of  limitations. 

The  first  of  the  appellant's  contentions  is  that  his  motion 
for  nonsuit  should  have  been  granted.  This  motion  was  made 
by  the  appellant  for  the  reason  and  upon  the  theory  that,  as 
he  says,  the  action  as  originally  outlined  in  the  plaintiff's  first 
complaint,  and  as  more  dubiously  shadowed  forth  in  the 
third  count  of  her  first  amended  complaint,  was  an  action 
to  recover  against  one  of  two  partners  and  upon  a  partner- 
ship liability;  whereas  the  proofs  proffered  by  the  plaintiff 
went  to  show  an  individual  liability  upon  the  defendant's 
part. 

It  must  be  admitted  that  the  plaintiff's  pleadings  in  this 
regard  are  pervaded  with  a  degree  of  vagueness  which  would 
have  rendered  them  properly  subject  to  a  demurrer  upon  the 
ground  of  uncertainty;  but  notwithstanding  this  we  think 
that  the  originarcomplaint  and  the  third  count  of  the  first 
amended  complaint  do  dimly  foreshadow  the  idea  that  the 
obligation  and  liability  of  the  defendant  was  an  individual 
rather  than  a  partnership  one.  This  being  so,  we  think  the 
court  was  justified  in  denying  the  defendant's  motion  for 
nonsuit,  and  also  in  permitting  the  plaintiff  to  make  her 
proofs  and  pleadings  correspond  through  the  filing  at  the 
trial  of  her  second  amended  complaint. 
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And,  for  the  reasons  above  set  forth,  we  are  also  of  the 
opinion  that  the  plaintiff's  second  amended  complaint  was  not 
subject  to  the  objection  that  it  set  forth  a  new  and  different 
cause  of  action. 

The  next  contention  of  the  appellant  is  that  the  court  erred 
in  not  finding  in  his  favor  upon  his  plea  of  the  statute  of  limi- 
tations. The  loan  was  made  on  June  21,  1911.  The  action 
was  begun  on  December  20,  1913,  more  than  two  years  after 
the  accrual  of  the  cause  of  action.  The  question  is  whether 
the  action  was  brought  upon  a  ''contract,  obligation,  or  lia- 
bility founded  upon  an  instrument  in  writing  executed  within 
this  state."  If  it  was,  the  period  of  limitation  was  four  years 
(Code  Civ.  Proc,  sec.  337,  subd.  1),  and  the  action  was  not 
barred.  If  it  did  not  fall  within  this  description,  the  period 
was  two  years  (Code  Civ.  Proc,  sec.  339,  subd.  1),  and  the 
plea  of  the  statute  should  have  been  upheld. 

A  cause  of  action  is  ''founded  upon  an  instrument  of 
writing"  when  the  contract,  obligation,  or  liability  grows 
"out  of  written  instruments  not  remotely  or  ultimately,  but 
immediately."  {Chipnum  v.  Morrill,  20  Cal.  130,  137;  Ash- 
ley  V.  Vischer,  24  Cal.  322,  [85  Am.  Dec.  65] ;  Louvall  v. 
Gridley,  70  Cal.  507,  [11  Pac.  777] ;  Lattin  v.  OUlette,  95 
Cal.  317,  [29  Am.  St.  Rep.  115,  30  Pac.  545] ;  McCarthy  y. 
Mt.  Tecarte  Land  &  W.  Co.,  Ill  Cal.  328,  [43  Pac.  956] ; 
Tliowm  V.  Taciiic  Beach  Co.,  115  Cal.  136,  [46  Pac.  899] ; 
Scrivner  v.  Woodward,  139  Cal.  314,  [73  Pac.  863].)  "A 
cause  of  action  is  not  upon  a  contract  founded  upon  an  in- 
strument in  writing,  within  the  meaning  of  the  code,  merely 
because  it  is  in  some  way  remotely  or  indirectly  connected 
with  such  an  instrument,  or  because  the  instrument  would  be 
a  link  in  the  chain  of  evidence  establishing  the  cause  of  ac- 
tion. In  order  to  be  founded  upon  an  instrument  in  writing, 
the  instrument  must,  itself,  contain  a  contract  to  do  the  thing 
for  the  nonperformance  of  which  the  action  is  brought." 
(McCarthy  v.  Mt,  Tecarte  Land  &  W.  Co.,  Ill  Cal.  328,  [43 
Pac.  956].)  In  Aihley  v.  Fwc^r,  24  Cal.  322,  [85  Am.  Dec. 
65],  there  were  two  papers  signed  by  th^  defendant.  Action 
on  one  was  held  to  be  covered  by  the  two  years  statute,  while 
the  other  fell  under  the  statutory  provision  subsequently  car- 
ried into  subdivision  1  of  section  337  of  the  Code  of  Civil 
Procedure.    The  first  instrument  read  as  follows : 
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"Beceived  of  John  Morrison,  Esq.,  the  sum  of  two  thou- 
sand seven  hundred  and  fifty  dollars.  San  Francisco,  Febru- 
ary 24,  1855. 

' '  (  $2,750. )  EdW ABD  ViSCHER. ' ' 

The  holding  was  that  this  was  a  mere  receipt  for  the 
amount  of  money  specified,  and  that  it  neither  expressed  nor 
imported  any  obligation  to  pay.  It  was  pointed  out  that 
"the  presumption  of  law  is  that  money,  when  paid,  is  in 
liquidation  of  an  antecedent  debt." 

The  writing  in  the  present  case  is  more  than  the  mere  re- 
ceipt- embodied  in  the  first  paper  under  consideration  in 
Ashley  v.  Vischer,  It  reads:  *' Received  from  Miss  Hannah 
O'Brien,  on  June  21st,  1911,  $450  (Four  Hundred  and  Fifty 
Dollars)  in  U.  S.  Gold  Coin  at  5%  interest."  The  words, 
'*at  5%  interest,"  import  into  the  writing  an  additional  and 
significant  element.  The  paper  is  not  a  mere  declaration  that 
money  has  been  received  by  the  defendant  from  the  plain- 
tiff. It  embodies  the  statement  that  it  has  been  received  at  a 
given  rate  of  interest.  The  reasonable  —  indeed,  the  only 
reasonable — meaning  of  these  words  is  that  the  money  was 
received  as  a  loan  at  the  specified  interest  rate.  A  loan  being 
established  by  the  writing,  a  promise  to  repay  is  implied  by 
necessary  inference  of  law  and  fact.  Such  promise  is  em- 
bodied in  the  language  of  the  writing,  although  not  expressed 
in  the  words  **I  promise  to  pay." 

It  is  generally  held,  in  states  having  statutes  similar  to  our 
own,  that  under  similar  facts  the  action  is  covered  by  the 
period  of  limitation  applicable  to  suits  founded  upon  written 
instruments.  Thus,  in  Indiana,  it  has  been  held  that  an  in- 
strument reading,  **  Received  of  L.  $1600,  on  deposit,  in 
National  currency.  (Signed)  S.  Bros.,"  is  a  written  contract 
for  the  payment  of  money,  and  that  the  statutory  limitation 
for  actions  on  such  contracts  was  applicable.  (Long  v. 
Straus,  107  Ind.  94,  [57  Am.  Rep.  87,  6  N.  E.  123,  7  N.  E. 
763] ;  De  Vay  v.  Dunla^,  7  Ind.  App.  690,  [35  N.  E.  195].) 
The  holding  was  likewise  where  the  instrument  read  as  fol- 
lows: *' Received  of  H.  Doane  for  Samuel  A.  Reybum,  one 
hundred  and  eighty  dollars.  (Signed)  J.  H.  Casey." 
(Reyhum  v.  Casey,  29  Mo.  129.)  "The  broad  and  compre- 
hensive language  of  the  statute  evidently  embraces  all  kinds 
of  written  instruments,  without  regard  to  their  mere  form  or 
phraseology,  which  imply  a  promise  or  agreement  to  pay 
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money,  and  is  not  restricted  to  such  as  have  the  requisites 
of  promissory  notes  or  to  such  instruments  as  contain  an  ex- 
press promise  or  agreement  upon  their  face  to  pay.  It  is 
su£Scient  if  the  words  import  a  promise  or  agreement,  or  that 
this  can  be  inferred  from  the  terms  employed."  The  theory 
of  these  cases  was  that  the  paper,  in  each  instance,  acknowl- 
edged the  existence  of  facts  necessarily  and  directly  import- 
ing the  obligation  which  was  made  the  basis  of  suit,  and  this 
was  held  to  be  suflScient.  (See,  also,  Sannickson  v.  Brown, 
5  Cal.  57;  Ashley  v.  Viscker,  24  Cal.  322,  [85  Am.  Dec.  65].) 
None  of  the  cases  decided  in  this  state,  and  cited  above,  will 
be  found  to  conflict  with  this  view.  They  all  had  to  do  with 
writings  which  did  not,  in  and  of  themselves,  express  the 
obligation  sued  upon,  or  a  state  of  facts  from  which  such 
obligation  necessarily  and  directly  flowed.  In  each  instance, 
the  obligation  could  be  established  only  by  evidence  of  facta 
and  occurrences  outside  of  those  appearing  on  the  face  of 
the  instrument.  A  situation  of  this  kind  was  in  the  mind  of 
the  court  when  it  said,  in  Scrivner  v.  WooduHird,  139  Cal. 
314,  [73  Pac.  863],  that  **  promises  merely  implied  by  law, 
and  not  supported  by  any  express  promise  or  stipulation  in 
the  written  instrument,  do  not  fall  within  the  provision  of 
section  337,  relating  to  contracts  in  writing,"  and  that  any 
language  to  the  contrary  in  Ashley  v.  Vischer,  supra,  em- 
ployed in  discussing  the  second  paper  there  involved,  must 
be  disregarded  as  in  conflict  with  later  decisions.  We  adhere 
to  the  declaration  that  promises  ''merely  implied  by  law" 
from  a  situation  evidenced  by  a  writing,  i.  e.,  quasi  contracts, 
are  not  within  the  statutory  provision  under  discussion.  The 
promise  must  be  one  arising  directly  from  the  writing  itself, 
and  included  in  its  terms.  But  in  determining  whether  the 
obligation  is  ''supported  by  an  express  promise  or  stipulation 
in  the  written  instrument,"  we  must  regard,  as  included  in 
the  terms  of  the  writing,  all  obligations  and  promises  which 
its  words  necessarily  import.  The  distinction  which  we  have 
tried  to  point  out  is  well  stated  in  Long  v.  Straus,  107  Ind. 
94,  [57  Am.  B^p.  87,  6  N.  E.  123,  7  N.  E.  763],  where  the 
court,  upon  rehearing,  discussed  the  question  exhaustively. 
The  following  language  from  the  opinion  in  that  case  is  in 
point  here :  "Where  there  is  an  express  contract  there  can  be 
no  implied  one.  An  express  written  contract  contains  the 
only  competent  evidence  of  the  agreement  of  the  parties. 
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There  is  here  an  express  written  contract,  and,  therefore, 
there  is  no  implied  one.  But  this  written  contract  is  to  be 
given  legal  effect,  and  to  give  it  effect  the  courts  must  con- 
sider it  as  embodying  all  the  legal  obligations  implied  from 
its  language.  These  obligations,  we  repeat,  are  part  of  the 
written  contract.  The  law  imported  into  the  contract  does 
not  create  an  independent  agreement,  but  makes  the  instru- 
ment express  the  full  agreement  of  the  parties.  .  .  .  All  con- 
tracts have  imported  into  them  legal  principles  which  can  no 
more  be  varied  by  parol  evidence  than  the  strongest  and 
clearest  express  stipulations.  .  .  .  The  authorities  all  agree 
that  the  regular  indorsement  of  a  promissory  note  is  as  per- 
fect a  contract  as  though  the  liability  which  the  law  implies 
were  written  out  in  full.  .  .  .  Into  the  contract  before  us  the 
law  enters  and  makes  it  an  agreement  to  repay  the  money 
received  on  deposit.  .  .  .  Our  conclusion  reaches  further  than 
that  there  is  an  implied  promise  to  pay  the  depositor  his 
money,  for  it  goes  to  the  extent  of  affirming  that  this  promise 
is  created  by  law  as  an  element  of  the  contract,  and  as  such 
enters  into  and  forms  part  of  the  written  agreement.  We 
do  not  regard  the  promise  as  an  independent  one,  existing 
outside  of  the  written  contract,  but  as  a  promise  forming  one 
of  the  terms  of  the  contract." 

The  appellant  further  contends  that  the  evidence  is  insuffi- 
cient to  support  the  findings  and  the  judgment  of*  the  court. 
The  defendant  in  his  answer  to  the  second  amended  complaint 
admits  the  original  indebtedness,  and  relies  upon  two  de- 
fenses— the  plea  of  payment,  and  the  statute  of  limitations; 
and  as  to  the  first  of  these  the  evidence  of  the  parties  is  in 
sharp  and  substantial  conflict,  and  we  shall  not  for  that 
reason  disturb  the  findings  of  the  court. 

The  appellant  finally  urges  that  the  court  erred  in  permit- 
ting the  plaintiff's  counsel  to  cross-examine  the  defendant  at 
great  length  and  with  much  iteration  upon  certain  immate- 
rial matters  which  were  very  prejudicial  to  him  and  to  his 
case;  but  an  inspection  of  the  record  discloses  that  this  por- 
tion of  the  defendant's  cross-examination  relates  to  the  exist- 
ence or  nonexistence  of  certain  facts  which  the  defendant 
had  himself  put  forward  in  support  of  his  plea  of  payment 
of  his  loan.  We  think  that  the  court  did  not  abuse  its  dis- 
cretion in  extending  the  scope  of  this  inquiry,  and  that  the 
mere  fact  that  the  defendant  was  unable  to  extricate  himself 
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therefrom  with  credit  would  not  of  itself  warrant  a  reversal 
of  the  case. 

The  judgment  and  the  order  denying  a  new  trial   are 
affirmed. 

Shaw,  J.,  Lawlor,  J.,  and  Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 

Melvin,  J.,  dissented  from  the  order  denying  a  rehearing. 


[L.  A.  No.  5105.    Department  Two.— April  12,  1917.] 

In  the  Matter  of  the  Estate  of  MATILDA  WALDEN,  De- 
ceased.  MARTHA  MONRO,  Respondent,  v.  FRANK 
BRYSON,  Public  Administrator,  et  al..  Respondents; 
WILLIAM  LATIMER  et  al.,  AppeUants. 

Estate  of  Deceased  Person — Contest  to  Establish  Heibship — ^Un- 
successful Claimant  —  Claim  fob  Expenses  of  Contest. — 
Neither  an  unsuccessful  claimant  to  heirship  in  an  intestiate's  estate, 
nor  his  attorney,  is  a  party  interested  in  the  estate,  and  neither  of 
them  is  entitled  to  present  a  claim  against  the  estate  for  services 
or  for  the  expenses  of  procuring  witnesses  on  the  trial  of  the  eon- 
test  to  determine  heirship,  on  the  theory  that  such  services  and  the 
testimony  of  the  witnesses  were  instrumental  in  establishing  the 
heirship  of  the  successful  claimants. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  rejecting  a  claim  against  the  estate  of  a  de- 
ceased person.    James  C.  Rives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elon  Q.  Galusha,  for  Appellants. 

Neighbours,  Hoag  &  Burke,  for  Plaintiflf  and  Respondent. 

C.  White  Mortimer,  Mott  &  Dillon,  Ball  &  Ball,  and 
Trusten  P.  Dyer,  for  Defendants  and  Respondents. 
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THE  COURT.— Upon  the  death  of  Matilda  Walden,  in- 
testate, a  controversy  over  kinship  and  heirship  to  her  and 
the  consequent  right  of  succession  to  her  estate  arose.  There 
were  three  sets  of  claimants  who  for  convenience  may  bo 
designated  the  Monro  claimants,  the  Latimer  claimants,  and 
the  American  claimants.  The  contest  was  decided  in  favor 
of  the  Monro  claimants  to  the  exclusion  of  the  Latimer  and 
the  American  claimants.  From  the  decree  determining  heir- 
ship against  them  the  Latimer  claimants  appealed  and  were 
unsuccessful  on  their  appeal.  (Estate  of  Walden,  166  Cal. 
446,  [137  Pac.  35].)  The  result  of  necessity  was  that  the 
decree  determining  heirship  in  favor  of  the  Monro  claimants 
became  and  is  final  and  conclusive.  Thereafter,  and  in  the 
matter  of  the  estate  of  Matilda  Walden,  Elon  G.  Qalusha  filed 
a  petition  and  claim  which  he  entitled  **  Claim  against  the 
costs  of  administration  of  the  Estate  of  Matilda  Walden, 
deceased.''  His  petition  and  claim  asserted  that  he  is  the  at- 
torney at  law  for  the  Latimers,  and  presents  to  the  adminis- 
trator of  the  estate  **his  claim  against  the  costs  of  admin- 
istration of  said  estate;  and  states  that  the  testimony  of  the 
witnesses  produced  by  the  defendants  Latimer  have  mate- 
rially contributed  to  the  finding  by  the  court  that  Martha 
Monro  and  her  sister's  children  are  entitled  to  the  estate  of 
the  decedent."  The  petition  and  claim  proceeded  further 
to  expound  that  the  Latimers  expended  about  two  thousand 
dollars  in  securing  the  attendance  of  witnesses  upon  the  trial 
of  the  contest  to  determine  heirship  and  that  the  testimony 
of  these  witnesses  was  valuable  to  the  Monros'  case;  still 
further,  that  his  own  services  to  the  Monros'  case  were  worth 
about  six  thousand  dollars.  He  then  demanded  payment  to 
him  of  this  sum. 

The  court  refused  to  entertain  the  petition,  refused  allow- 
ance to  the  claim,  and  this  appeal  followed.  The  bare  state- 
ment of  the  facts  above  given  demonstrates  the  correctness 
of  the  court's  determination,  and  before  this  court  the  case 
presents  rather  one  for  the  imposition  of  costs  for  the  taking 
of  a  frivolous  appeal  than  for  the  allowance  of  the  costs 
contended  for. 

This  claim  is  presented  in  his  own  name  and  on  his  own 
behalf  by  the  attorney  for  litigants  claiming  heirship,  whose 
heirship  by  final  decree  has  been  conclusively  denied.  This 
attorney  is  not  a  party  interested  in  the  estate   {Briggs  v. 
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Breen,  123  Cal.  657  [56  Pac.  633,  886] ;  Estate  of  Kruger, 
143  Cal.  141,  [76  Pac.  891],)  nor  are  the  Latimers,  the  un- 
successful claimants  to  heirships,  parties  interested  in  the 
estate.  {Estate  of  Blythe,  108  Cal.  124,  125,  [41  Pac.  33] ; 
Estate  of  Walden,  supra.)  Upon  the  merits  the  curious  con- 
tention is  advanced  that  the  estate  of  Matilda  Walden,  de- 
ceased, became  liable  for  these  costs  and  these  attorney's  fees 
incurred  by  the  unsuccessful  litigants  because  the  evidence 
which  they  produced  and  the  services  which  this  attorney 
rendered  aided  in  defeating  the  claims  of  the  American  pre- 
tenders. If  this  be  so,  it  forms  no  just  basis  of  any  legal 
claim  under  section  1720  of  the  Code  of  Civil  Procedure,  nor 
under  any  other  provision  of  the  law.  And  if  these  Latimers 
have  any  equitable  standing  it  cannot  in  the  nature  of  the 
case  arise  from  any  service  which  they  rendered  to  the  estate 
of  Matilda  Walden,  deceased,  but  solely  from  the  services 
which  they  may  have  rendered  to  the  Monro  claimants  to  that 
estate.  If  such  services  were  in  fact  rendered,  under  con- 
vention or  agreement  of  the  parties,  the  claim,  whatever  may 
be  its  validity,  is  no  more  than  a  private  demand  against  th« 
Monro  heirs.  So  plain  must  this  be  that  it  would  be  a  waste 
of  time  to  continue  the  discussion. 
The  order  appealed  from  is  affirmed. 


[L.  A.  No.  4955.    Departmeiit  Two.— April  13,  1917.] 

In  the  Matter  of  the  Estate  of  JOHN  NEWTON  STONE, 
Deceased.  LEO  STONE  GREEN,  Contestant  and  Ap- 
pellant,  v.  FANNIE  E.  STONE,  Proponent  and  Re- 
spondent. 

Will — Contest  op  Probate— Undue  Influence  Sole  Ground  of  Con- 
test— Appeal — Due  Execution  op  Will. — On  an  appeal  from  an 
orderr  admitting  a  will  to  probate,  after  a  contest  on  the  sole  ground 
that  it  was  the  product  of  undue  influence,  the  proceedings  in  pro- 
bate touching  the  due  execution  of  tlie  will  have  no  place  in  the 
record,  and  the  order  will  not  be  reversed  for  the  failure  of  the 
record  to  establish  its  due  execution. 

Id. — Obdee  Admittino  Will  to  Probate — Siontno  by  Omn  Than 
Tbial  Judge. — Such  order  is  not  shown  to  be  either  erroneoof  or 
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irregular  bj  the  mere  fact  that  it  was  signed  by  a  judge  other  than 
the  one  who  presided  at  the  trial  of  the  contest. 

Id. — Abandonment  of  Ground  or  Contest — Submission  to  Juey — 
Evidence. — Where  the  unsoundness  of  mind  of  the  testator,  as  a 
ground  of  contest,  was  expressly  abandoned  by  the  contestant  on 
the  trial,  it  was  not  error  for  the  court  to  refuse  to  submit  such 
question  to  the  jury,  or  to  exclude  evidence  on  the  subject. 

Id. — Directing  Vebdict  tor  Proponent  on  Second  Trial. — On  a  second 
trial  of  a  contest  to  the  probate  of  a  will,  based  on  the  ground  of 
undue  influence,  it  was  proper  for  the  court  to  direct  a  verdict 
for  the  proponent  if  the  evidence  adduced  for  the  contestant  was 
not  more  favorable  for  him  than  the  evidence  offered  at  the  previous 
trial,  which  the  appellate  eourt  had  held  insufficient  to  establish 
undue  influence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  admitting  a  will  to  probate.  Fred  H.  Taft, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ingall  W.  Bull,  for  Appellant. 

Kemp,  Mitchell  &  Silberberg,  and  Hartley  Shaw,  for  Re- 
spondent. 

THE  COURT.— This  is  the  second  appeal  in  the  contest 
of  Leo  Stone  Green  over  the  admission  to  probate  of  the  will 
of  her  deceased  father.  The  decision  of  this  court  upon  the 
first  appeal  will  be  found  reported  in  172  Cal.  215,  [155  Pac. 
992].  There  the  verdict  of  the  jury  finding  that  the  will 
was  the  product  of  undue  influence  exercised  over  the  hus- 
band by  his  wife  was  reversed  as  unsupported  by  the  evi- 
dence. A  second  trial  was  had;  a  jury  was  impaneled,  and 
after  trial  the  court  instructed  the  jury  to  return  its  verdict 
in  favor  of  the  proponent  of  the  will.  The  jury  did  so,  and 
from  the  judgment  which  followed  this  appeal  has  been  taken. 

The  propositions  advanced  upon  appeal  will  be  considered 
seriatim.  The  first  of  these  is  that  the  evidence  fails  to  show 
that  the  will  was  ever  executed  by  the  deceased  in  the  manner 
required  by  law.  (Code  Civ.  Proc,  sees.  1308,  1315,  1318.) 
The  sole  question  before  the  court  and  jury  in  the  trial  of  the 
contest  was  as  above  indicated,  whether  or  not  the  will  (the 
due  execution  of  which  for  the  purposes  of  the  contest  was 
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thus  admitted)  was  or  was  not  the  product  of  undue  influ- 
ence exerted  upon  the  mind  of  the  testator.  The  record  upon 
this  appeal,  therefore,  does  not  disclose,  as  it  would  not  be 
expected  to  disclose,  the  proceedings  in  probate  touching  the 
due  execution  of  the  will.  They  may  either  have  preceded 
or  may  have  followed  the  determination  of  the  contest.  In 
either  case  they  had  no  place  in  this  record,  and  appellant's 
argument  as  directed  to  this  point  is  frivolous.  {Esiate  of 
McCarty,  58  Cal.  335 ;  Estate  of  Dombrawski,  163  Cal.  290, 
[125  Pac.  233].)  It  is  said  in  appellant's  brief  that  the 
judgment  and  order  admitting  the  will  to  probate  was  signed 
by  a  judge  other  than  the  judge  who  presided  at  the  trial 
of  the  case.  Conceding  this  bare  statement  of  fact  to  be 
true — and  the  brief  contains  nothing  more  than  this  bare 
statement  of  fact — it  does  not  follow  that  this  was  error 
or  even  irregularity.  It  is  quite  conceivable,  for  example, 
that  after  the  determination  of  the  contest,  the  purely  formal 
evidence  in  proof  of  the  due  execution  of  the  will  was  heard 
by  another  judge  sitting  in  probate,  in  which  case  it  would 
have  been  strictly  regular  for  that  judge  to  have  made  the 
final  order  admitting  the  will.  It  is  said  that  it  was  error 
for  the  court  not  to  submit  to  the  jury  '*the  question  of  the 
soundness  of  mind  and  sanity  of  the  deceased."  But  the  con- 
testant at  the  opening  of  the  trial  formally  abandoned  the 
ground  of  contest  based  upon  insanity  and  declared  that  there 
was  only  one  question  at  issue — the  question  of  undue  influ- 
ence. Still  further  it  is  said  that  the  court  erred  **in  ex- 
cluding testimony  regarding  the  mental  condition  of  the  de- 
ceased at  the  time  the  will  was  made."  But  for  the  reason 
just  above  indicated  the  ruling  was  strictly  proper.  It  is 
finally  said  that  the  court  erred  in  directing  a  verdict.  But 
as  the  contestant  is  not  at  the  slightest  pains  to  show  wherein 
the  evidence  differed  in  any  respect  more  favorable  to  con- 
testant's view  from  the  evidence  which  had  been  admitted 
on  the  previous  trial,  which  had  been  passed  upon  by  this 
court  and  which  had  been  held  to  be  insufiScient,  we  are 
bound  to  conclude  that  contestant's  failure  to  point  out  by 
reference  to  the  transcript  of  evidence  any  specific  instance 
of  such  difference  is  a  confession  that  the  difference  itself 
does  not  exist. 
The  decree  appealed  from  is  therefore  affirmed. 
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[L.  A.  No.  4008.    Department  Two.— -April  16,  1917.] 

HARRIET  A.  FISHER,  Respondent,  v.  L.  D.  OLIVER, 

Appellant. 

Appeal — New  Method^Pbeparation  or  Transcript — Code  Provi- 
sions NOT  Jurisdictional. — The  proyisions  of  flections  953a,  953b, 
and  953c,  of  the  Code  of  Civil  Procedure,  relating  to  the  preparation 
of  the  transcript  on  appeal,  which  is  a  substitute  for  the  bill  of 
exceptions  under  tho  old  method  of  appeal,  are  not  jurisdictional, 
and  delays  in  the  preparation  due  to  the  reporter  and  clerk  are  not 
fatal  to  the  appeal. 

Id. — Appeal  vbom  Judgment  Witton  Sixty  Days — Supficienoy  of 
Evidence — Appucability  of  Code  Provision  to  Both  Methods. — 
The  provision  of  subdivision  1,  section  939,  of  the  Code  of  Civil 
Procedure,  that  exception  to  the  decision  upon  the  ground  that  it 
is  not  supported  by  the  evidence  may  be  considered  upon  an  appeal 
from  the  judgment  when  taken  within  sixty  days  from  the  entry, 
applies 'to  appeals  taken  under  the  old  as  well  as  under  the  new 
method. 

Dkrd  from  Brother  to  Sister — Insufficient  Delivery. — Where  a 
grantor  while  at  a  hospital  awaiting  the  performance  of  a  serious 
operation  upon  him,  handed  to  his  brother  a  deed  to  his  sister 
of  certain  real  property  with  instructions  to  deliver  and  record 
it  upon  his  death,  but  later  withdrew  the  deed  from  the  custody 
of  his  brother  and  retained  possession  of  the  property  thereafter 
until  his  death,  no  valid  delivery  of  the  deed  was  effected. 

Id. — Deed  in  Possession  of  Grantor — Delivery  After  Death. — Sav- 
ing under  exceptional  circumstances,  ownership  of  real  estate  so 
far  as  that  ownership  is  to  be  parted  with  by  deed,  necessitates 
a  delivery  of  that  deed  to  terminate  the  grantor's  title,  and  where 
a  deed  remains  in  the  possession  of  a  grantor,  to  be  delivered  and 
to  take  effect  after  his  death,  the  deed  is  void  for  want  of  delivery 
during  his  lifetime. 

Id. — Evidence — Subsequent  Acts  and  Declarations  of  Grantor. — 
While  a  grantor  after  parting  with  title  will  not  be  permitted  to 
disparage  the  title  which  he  has  conveyed,  and  while  a  parting  with 
title  accompanies  the  delivery  of  his  deed,  yet  when  the  very  ques- 
tion in  issue  is  whether  the  grantor  has  parted  with  title  and 
whether  in  fact  he  has  delivered  his  deed  to  this  end,  evidence  of 
his  acts,  including  herein  his  declarations  after  the  time  when  it 
is  contended  he  had  so  parted  with  title,  is  admissible  and  of 
great  weight  in  the  determination  of  this  question* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  R.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hulme  &  Eckman,  and  Elmer  B.  Sanford,  for  Appellant. 

Murphy  &  Poplin,  for  Respondent 

HENSHAW,  J.— Plaintiff,  sister  of  WiUiam  J.  Fisher,  de- 
ceased, brought  this  action  against  the  administrator  of  his 
estate  to  quiet  her  title  to  certain  lands  in  the  county  of  Los 
Angeles.  Plaintiff's  title  admittedly  rests  upon  an  asserted 
conveyance  to  her  of  the  lands  by  deed  of  her  brother  and 
his  wife.  The  deed  was  never  recorded  and  it  was  found 
amongst  the  personal  effects  of  the  brother  after  his  death. 
The  question  in  the  case  is  whether  or  not  there  was  a  legal 
delivery  of  the  deed  made  by  deceased  in  his  lifetime.  The 
court  found  that  such  delivery  was  made.  From  the  judg- 
ment which  followed  defendant  has  appealed. 

Respondent  interposes  two  preliminary  objections  to  the 
hearing  of  this  appeal  upon  its  merits.  Under  the  first  she 
insists  that  in  this  appeal,  taken  under  the  new  or  alterna- 
tive method,  the  reporter's  transcript  was  not  prepared  and 
filed  in  time.  Delays  had  occurred  after  the  preparation  of 
the  transcript  and  its  presentation  to  the  judge  for  his  ap- 
proval and  settlement  and  respondent  had  objected  to  the 
settlement  by  the  trial  judge  for  these  reasons,  and  herein 
it  is  said  that  the  phonographic  reporter  consumed  thirty- 
eight  days  in  the  preparation  of  his  transcript  instead  of  the 
twenty  days  allowed  by  law ;  that  instead  of  giving  notice  im- 
mediately the  clerk  wasted  twenty-twd  days  before  giving 
notice  to  the  attorneys.  Respondent  contends  that  the  pro- 
visions of  sections  953a,  953b,  and  953c,  of  the  Code  of  Civil 
Procedure,  are  jurisdictional  as  to  the  preparation  of  the 
transcript,  which  is  a  substitute  for  the  bill  of  exceptions,  in 
this  relying  on  BoUng  v.  Alton,  162  Cal.  297,  [122  Pac  461]. 
But  respondent's  contention  in  this  regard  is  fully  answered 
by  Smith  v.  Jaccard,  20  Cal.  App.  280,  [128  Pac.  1023, 
1026],  the  decision  in  which  case  came  under  the  review  of 
this  court  and  was  here  afiirmed. 
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js  Bespondent  next  contends  that  as  this  appeal  is  taken  only 

I  from  the  judgment,  the  sufficiency  of  the  evidence  to  sustain 

the  findings  cannot  be  considered,  without  regard  to  the  ques- 
2?  tion  as  to  whether  or  not  the  reporter's  transcript  of  the  evi- 

dence was  properly  settled  and  certified.    Herein  she  relies 
^--  upon  such  cases  as  Pico  v.  Cuyas,  47  Cal.  174,  which  case  has 

been  frequently  cited  with  approval.    The  decisions  in  all 
these  cases,  however,  were  directed  to  the  law  of  appeals  under 
the  old  method.     This  appeal,  as  has  been  said,  is  under  the 
-'  new  or  alternative  method.     The  attack  here  made  is  that  the 

'-*"  ** decision,"  as  defined  in  section  1033  of  the  Code  of  Civil 

'-  Procedure,  is  not  supported  by  the  evidence.     Section  939, 

^'-  subdivision  1,  of  the  Code  of  Civil  Procedure,  provides  that 

-'  exception  to  the  decision  upon  the  ground  that  it  is  not  sup- 

ported by  the  evidence  may  be  considered  upon  an  appeal 
!  from  the  judgment  when  taken  within  sixty  days  from  the 

r-  entry  of  the  judgment.    In  Cortelyou  v.  Imperial  Land  Co., 

fe  166  Cal.  14,  17,  [134  Pac.  982],  it  is  said:  **The  appeal  hav- 

I"  ing  been  taken  from  the  judgment  within  sixty  days  after 

its  rendition  and  entry,  the  sufficiency  of  the  evidence  to  sup- 
i  port  the  findings,  may  be  reviewed  on  that  appeal  as  effect- 

r  ually  as  upon  the  appeal  from  the  order  refusing  a  new  trial, 

and  this  is  so  when  the  appeal  is  taken  under  940  of  the  Code 
of  Civil  Procedure,  as  well  as  where  it  is  taken  under  the  new 
method  prescribed  by  sections  941a,  941b,  and  941c,  of  the 
Code  of  Civil  Procedure.'*  It  follows  that  neither  of  the  pre- 
liminary objections  by  respondent  to  the  hearing  of  this  ap- 
peal upon  its  merits  is  well  founded. 

The  evidence  offered  by  respondent  to  establish  delivery  to 
her  of  the  deed  conveying  title  to  the  property  in  question 
may  be  briefly  summarized.  The  written  instrument,  signed 
and  acknowledged  by  the  deceased  and  by  his  wife,  was,  as 
has  been  said,  found  amongst  his  personal  effects  after  his 
death.  In  October,  1903 — so  testifies  the  brother  of  the  de- 
ceased— ^the  deceased  went  to  a  hospital  in  Los  Angeles  to 
undergo  an  operation  of  so  serious  a  nature  that  the  patient 
thought  he  might  not  survive  it.  While  at  the  hospital  await- 
ing the  operation  he  handed  a  package  of  papers  to  the  wit- 
ness and  said,  **  'Here  are  my  papers.  I  want  you  to  put 
them  in  your  safe.  In  this  package  is  a  deed  to  Harriet  [re- 
spondent] for  the  Seventh  street  property.  Now  if  I  pass 
over  the  river  [to  use  his  own  phraseology]  you  go  and  record 
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that  deed  as  soon  as  you  can. '  I  took  the  papers  and  put  them 
in  my  safe.  My  brother  was  in  the  hospital  about  two  weeks, 
and  after  he  had  been  out  three  or  four  months  he  asked  for 
his  papers  and  I  handed  the  package  to  him  just  as  I  had 
received  it.  I  did  not  open  the  package  and  did  not  see  the 
deed  to  Hattie,  and  do  not  know  that  it  was  in  the  package 
except  that  brother  said  it  was.  He  had  often  stated  to  me 
that  he  wanted  to  do  something  for  Hattie,  because  she  had 
taken  care  of  our  invalid  mother;  but  he  had  never  stated  to 
me  that  he  intended  to  give  her  any  particular  property.  He 
also  stated  that  he  wanted  to  provide  for  his  own  folks  too, 
referring  to  his  wife.  Subsequent  to  the  making  of  the  deed, 
he  referred  to  it  just  in  an  ordinary  way.  I  can't  give  his 
language,  but  he  referred  to  his  having  already  deeded  that 
property  to  her."  Plaintiff's  own  testimony  was  that  she 
resided  in  New  York  City  and  frequently  received  letters  from 
her  deceased  brother,  and  three  or  four  weeks  after  he  had 
left  the  hospital  she  received  one  such  letter  "stating  that 
he  had  deeded  the  valuable  property  to  me."  She  did  not  have 
this  letter,  as  she  destroyed  all  which  she  received.  About  a 
year  after  he  had  left  the  hospital  she  visited  him  at  his  home 
near  Los  Angeles,  in  response  to  his  invitation.  While  on 
that  visit  her  brother  said  to  her  on  a  trip  which  they  were 
making  to  Los  Angeles,  **  *I  am  going  to  take  you  to  the  prop- 
erty which  I  deeded  to  you.'  He  did  so,  and  stopped  in  front 
of  the  property  and  said,  *  Hattie,  I  have  deeded  it  to  you.  I 
have  deeded  it  outright  to  avoid  lawyers'  fees.  It  is  valuable 
property  and  I  have  placed  a  small  mortgage  on  it  I  will 
take  care  of  it.'  .  .  .  Of  course  it  was  understood  that  I  was 
not  to  have  the  property  until  his  death.  He  often  spoke  of 
his  property  in  his  letters,  and  about  a  year  before  his  death 
he  wrote  me  that  he  had  just  been  to  look  over  the  property 
and  said,  *I  have  had  two  conservative  judges  appraise  the 
Seventh  street  property  which  I  deeded  to  you.  They  have 
appraised  it  at  one  hundred  thousand  dollars.'  " 

The  foregoing  facts  present  an  epitome  of  all  the  evidence 
for  respondent,  and  upon  that  evidence  the  court  found  that 
in  taking  plaintiff  to  view  the  property  and  in  declaring  to 
the  plaintiff,  as  above  quoted,  that  **this  is  the  property  I 
deeded.  I  have  deeded  it  outright,  etc."  the  deceased  **then 
intended  that  said  delivery  of  said  deed  should  be  and  it  was 
complete  and  absolute."    The  court  further  found  that  the 
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withdrawal  of  the  deed  by  the  deceased  from  the  custody  of 
his  brother  and  the  taking  of  it  into  his  own  possession  was 
"without  the  knowledge  or  consent  of  plaintiff,"  and  **that 
such  possession  of  said  deed  ever  after  the  same  was  so  re- 
turned to  the  deceased  was  held  by  him  for  the  said  Harriet 
A.  Fisher,  grantee  therein,  and  so  treated  by  him,  and  said 
deed  was  by  him  so  recognized  and  treated  as  having  been 
absolutely  delivered  to  plaintiff  and  the  title  in  and  to  said 
property  vested  in  her."  As  against  these  findings  of  deliv- 
ery appellant  places  reliance  upon  the  two  appeals  in  Moore 
V.  Trott,  which  are  reported,  the  first  in  156  CaL  353,  [134 
Am.  St.  Rep.  131,  104  Pac.  578],  the  second  in  162  Cal.  268, 
[122  Pac.  462].  At  the  same  time  respondent  urges  that 
the  law  and  reasoning  of  these  cases  fully  support  the  findings 
which  the  trial  court  made.  These  cases  then  call  for  con- 
sideration. Upon  the  first  appeal  this  court  was  called  upon 
to  review  a  finding  of  delivery  of  a  deed  growing  out  of  the 
following  facts:  Pat  Moore,  the  grantor,  was  about  to  go  to 
a  hospital  in  Los  Angeles  to  undergo  a  serious  operation.  He 
turned  over  certain  deeds  to  one  Tietzen,  his  friend,  with  an 
accompanying  letter,  from  which  the  following  are  extracts: 
**I  am  sending  you  some  deeds  to  lands  that  I  have  made, 
to  be  delivered  to  the  parties  in  case  of  my  not  returning  from 
the  California  Hospital,  Los  Angeles,  where  I  am  going  to 
have  an  operation  performed.  .  .  .  The  deeds  that  I  am  send- 
ing you  you  will  please  lock  them  in  your  safe,  and  in  case 
I  should  die  immediately  hand  them  to  the  parties  named, 
telling  them  to  put  them  of  record  as  soon  as  passible.  .  .  . 
You  will  please  keep  to  yourself  the  names  of  the  parties 
named  in  those  deeds  until  you  deliver  them,  after  I  pass  in 
my  checks  and  take  flight  for  the  other  world  from  whence 
none  return."  Moore  recovered  from  his  operation,  returned 
home,  pursued  his  usual  vocation  for  sometime  thereafter,  and 
died  without  ever  having  retaken  possession  of  the  deeds 
which  he  had  thus  placed  in  escrow.  Upon  those  facts  the 
trial  court  found  a  perfected  delivery  to  the  grantees  named 
in  those  deeds.  This  court  in  Bank,  after  reviewing  the  evi- 
dence, reversed  the  finding  as  being  unsupported  by  sufficient 
evidence,  declaring  that  the  evidence  failed  to  establish  the 
essential  condition  to  the  validity  of  such  transfers,  namely, 
that  the  delivery  is  absolute,  **so  that  the  deed  is  placed  be- 
yond the  power  of  the  grantor  to  recall  or  control  it  in  any 
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event."  Manifestly  the  evidence  to  support  the  asserted  de- 
livery in  this  case,  in  so  far  as  it  may  rest  upon  the  instnio- 
tions  to  the  escrowee,  the  deceased's  brother,  at  the  time  when 
the  deceased  delivered  to  that  brother  tiie  package  said  to  con- 
tain this  deed,  is  far  less  strong  than  that  which  was  before 
this  court  in  the  Moore  case,  and  which  was  by  this  court 
found  to  be  insufiScient.  And  this  for  the  very  obvious  rear 
son  that  in  the  present  case  the  grantor  actually  took  back 
and  into  his  possession  the  deed  which  he  had  deposited  with 
his  brother,  while  in  the  Moore  case  the  grantor  allowed  the 
instruments  to  remain  in  escrow,  and  they  were  in  the  pos- 
session of  the  escrowee  at  the  time  of  the  grantor's  death. 
But  it  will  be  noted  that  the  findings  of  the  court,  as  above 
quoted,  base  the  delivery  upon  the  conduct  and  speech  of  the 
grantor  after  his  withdrawal  of  the  deed  from  his  brother 
and  while  he  continued  in  possession  of  it,  respondent's  con- 
tention being  that  herein  this  case  presents  the  precise  situa- 
tion tendered  to  the  consideration  of  this  court  upon  the 
second  appeal  of  Moore  v.  Trott,  supra.  Upon  the  second 
appeal,  bearing  in  mind  that  the  deeds  of  Moore  remained  in 
the  hands  of  the  escrowee  up  to  the  time  of  the  grantor's 
death,  much  evidence  was  offered  showing  that  after  his  return 
from  the  hospital  he  repeatedly  affirmed  that  he  had  disposed 
of  his  property  by  deed,  that  he  had  left  the  deeds  with  Mr. 
Tietzen  to  be  delivered  when  he  should  pass  away,  and  that 
the  deeds  would  be  delivered  when  he  would  not  be  present. 
To  certain  of  the  grantees  named  in  the  deeds  he  said  in  terms 
that  he  had  left  their  deeds  with  Mr.  Tietzen  and  that  "Mr. 
Tietzen  would  give  her  the  deeds  after  he  [Moore]  passed 
in  his  checks. ' '  This  court  was  called  upon  to  review  the  suffi- 
ciency of  a  finding  of  delivery  under  this  added  evidence,  and 
held  that  this  added  evidence,  coupled  with  the  fact  that  the 
grantor  had  never  recalled  the  deeds  from  the  possession  of  the 
escrowee  and  had  in  all  respects  treated  the  deeds  in  the  pos- 
session of  the  escrowee  as  conveying  an  immediate  and  irrevo- 
cable title,  was  sufficient  to  support  the  finding,  saying  ''that 
it  is  fairly  inferable  that  after  his,  Moore  ^s,  return  from  the 
Los  Angeles  Hospital,  finding  himself  in  failing  health  he 
intended  that  the  deeds  which  he  had  left  with  Tietzen  should 
absolutely  be  delivered  without  power  of  revocation  upon  his 
part,  and  that  he  expressed  this  intent  to  the  grantee  under 
such  circumstances  as  to  perfect  the  delivery."    But  there 
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still  remains  the  all-important  distinction  between  the  second 
Moore  appeal  and  the  case  here  presented.  In  the  latter  the 
grantor  did  take  possession  of  the  deed  and  retained  it  and 
the  management  and  control  of  the  property  until  his  death, 
and,  as  will  be  seen  hereafter,  he  exercised  such  dominion 
over  the  property  as  to  preclude  the  conception  that  he  be- 
lieved that  he  had  parted  with  the  ownership  of  it.  His  dec- 
larations that  he  had  deeded  the  property,  while  he  yet 
retained  possession  of  the  deed,  had  no  efScacy  to  establish 
the  delivery  of  a  deed  of  gift  such  as  this.  The  gift  was  as 
incomplete  as  would  be  the  declaration  by  a  donor  that  he 
had  given  away  a  specific  article  of  personal  property  while 
he  continuously  thereafter  retained  the  possession,  dominion, 
and  control  of  that  personal  property,  using  it  with  every 
indicia  of  ownership.  For,  saving  under  exceptional  circum- 
stances which  do  not  here. arise,  ownership  of  real  estate  so 
far  as  that  ownership  is  to  be  parted  with  by  deed,  necessi- 
tates a  delivery  of  that  deed  to  terminate  the  grantor's  title. 
And  it  is  unquestionably  the  general  rule  that  where  a  deed 
remains  in  the  possession  of  a  grantor,  to  be  delivered  and  to 
take  effect  after  his  death,  the  deed  is  void  for  want  of  de- 
livery during  his  lifetime.  (Moore  v.  Trott,  156  Cal.  353, 
[134  Am.  St.  Rep.  131, 104  Pac.  578] ;  162  Cal.  268,  [122  Pac. 
462] ;  Denis  v.  Velati,  96  Cal.  223,  [31  Pac.  1] ;  Devlin  on 
Deeds,  par.  279;  Stevens  v.  Hatch,  6  Minn.  64,  (19) ;  Stilwell 
V.  Hubbard,  20  Wend.  (N.  Y.)  44;  Walter  v.  Way,  170  111. 
96,  104,  [48  N.  B.  421].) 

We  have  thus  far  considered  the  case  presented  by  the  evi- 
dence of  respondent  alone,  and  the  conclusion  is  unavoidable 
that  that  evidence,  without  regard  to  any  conflict  raised  by 
the  evidence  of  defendant,  is  insufficient  to  establish  a  delivery 
and  so  a  conveyance  of  title  to  respondent.  But  it  is  pertinent 
to  point  out  that  the  evidence  on  behalf  of  defendant,  both 
that  admitted  and  that  erroneously  refused  admission  by  the 
trial  court,  wholly  supports  the  view  expressed,  that  the  de- 
ceased did  not  at  all  understand  that  he  had  parted  with 
title  during  his  lifetime.  Thus  it  was  shown  that  the  deceased 
owned  and  continued  in  the  use  and  occupancy  of  this  prop- 
erty for  eight  years  after  his  return  from  the  hospital  and 
after  his  conversation  with  his  sister.  Five  years  after  this 
conversation  with  his  sister  he  made  application  to  the  Qer- 
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mania  American  Trust  Bank  of  Lob  Angeles  for  a  loan  of 
twenty  thousand  dollars  upon  the  property.  The  application 
was  signed  by  the  deceased,  who  therein  stated  that  he  was 
the  owner  of  the  property.  The  loan  was  granted  and  he 
executed  a  mortgage  to  the  bank  for  the  amount  of  the  loan, 
and  in  this  mortgage  covenanted  that  **  there  were  no  out- 
standing secret  equities  in  the  property  and  that  the  said 
William  J.  Fisher  was  the  owner  and  the  sole  owner  of  the 
said  property."  Still  further,  the  grantor  sold  a  part  of  the 
land  described  in  the  original  deed,  and  by  other  writings  and 
declarations  asserted  the  full  ownership  over  the  property 
which  actually  he  exercised.  Much,  if  not  all,  of  this  evi- 
dence was  refused  admission  by  the  court,  which  based  its 
rulings  upon  Bury  v.  Young,  98  Cal.  446,  [35  Am.  St.  Rep. 
186,  33  Pac.  338].  It  has  been  pointed  out  by  this  court  that 
Bury  v.  Young  has  been  misunderstood,  and  the  principle 
governing  the  admission  and  rejection  of  such  evidence  has 
been  elaborately  set  forth  in  Waiicms  v.  Kidd,  170  Cal.  631, 
[Ann.  Cas.  1916E,  703,  151  Pac.  1],  and  Donahue  v.  Sweeney, 
171  Cal.  388,  [153  Pac.  708].  It  is  unnecessary  to  do  more 
than  to  say  that  the  purport  of  these  decisions  is  that  while 
it  is  true,  as  it  always  has  been  true,  that  a  grantor  after 
parting  with  title  will  not  be  permitted  to  disparage  the  title 
which  he  has  conveyed,  and  while  it  is  true  that  a  parting 
with  title  accompanies  the  delivery  of  his  deed,  yet  when  the 
very  question  in  issue  is  whether  the  grantor  has  parted  with 
title  and  whether  in  fact  he  has  delivered  his  deed  to  this  end, 
evidence  of  his  acts,  including  herein  his  declarations  after 
the  time  when  it  is  contended  he  had  so  parted  with  title, 
is  admissible  and  of  great  weight  in  the  determination  of  this 
question.  The  view  thus  adopted  and  expressed  by  this  court 
is  not  in  contrariety  with  any  well-adjudicated  decision,  but 
is  distinctly  affirmed  as  in  such  cases  as  O'Brien  v.  O'Brien, 
19  N.  D.  713,  [125  N.  W.  307]. 

We  have  held  that  respondent's  evidence  of  delivery,  stand- 
ing alone  and  by  itself,  is  insufficient  to  sustain  the  court's 
finding  to  that  effect.  Upon  the  assumption  that  this  evidence 
is  all  that  respondent  can  produce,  it  follows  that  upon  the 
reversal  which  must  here  be  ordered,  the  court  will  make  its 
finding  of  nondelivery  and  enter  its  decree  accordingly.  In 
the  possible  event  of  a  new  trial,  the  court  will  admit  the 
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evidence  of  the  acts  and  declarations  of  the  grantor  which 
upon  the  first  trial  it  excluded. 
The  judgment  appealed  from  is  reversed. 

Melvin,  J.,  and  Angellotti,  C.  J.,  concurred. 


[S.  P.  No.  7268.    Department  One.— April  19,  1917.] 

ISAAC    SWEET,    Plaintiff   and   Appellant,   v.   FRESNO 
HOTEL  COMPANY,  Defendant  and  Appellant. 

BRANDT  BROS.,  Plaintiffs  and  Respondents,  v.  FRESNO 
HOTEL  COMPANY,  Defendant  and  Appellant. 

Mechanics'  Liens — ^Void  Building  Contract — Silence  as  to  Time  op 
Final  Payment. — Prior  to  the  amendments  of  the  mechanic's  lien 
law  in  1911,  a  building  contract  which  merely  proTides  when 
seventy-five  per  cent  of  the  contract  price  is  payable,  and  which 
makes  no  provision  as  to  the  payment  of  the  remaining  twcmty-five 
per  cent  thirty-five  days  after  the  completion  of  the  building,  is 
void  under  section  1184  of  the  Code  of  Civil  Procedure,  as  then 
existing,  and  persons  furnishing  labor  and  material  axe  entitled 
to  liens  for  the  full  amount  thereof. 

Id. — Claim  of  Lien — Suffictency  of  Form. — A  claim  of  lien  which 
conforms  to  the  requirements  of  section  1187  of  the  Code  of  Civil 
Procedure,  and  which  contains  nothing  that  is  contradictory  or 
destructive  of  the  essential  particulars  enumerated  in  such  section, 
is  sufficient. 

Id. — Claim  and  Evidence — Lack  of  Variance. — There  is  no  variance 
between  a  claim  of  lien  of  subcontractors  for  labor  and  material 
up  to  time  of  cessation  of  labor,  estimated  at  contract  price,  stated 
to  be  the  value  thereof,  and  evidence  that  the  same  was  the  value 
of  the  labor  and  material  plus  twenty  per  cent  profits  as  sub- 
contractors. 

Id. — Name  of  Person  Employing  Claimant — Statement  in  Lien. — 
The  statement  in  a  claim  of  lien  by  subcontractors  that  the  eon- 
tract  made  with  them  by  the  contractor  was  made  by  the  latter  "on 
behalf  of  and  for  said  owner"  does  not  vitiate  the  claim,  as  not 
giving  the  name  of  the  person  by  whom  they  were  employed. 

Id. — Loan  of  Money  to  Contractor — Payment  of  Employees — 
BiOHT  OF  Lien. — A  person,  who  under  an  agreement  with  a  build- 
ing contractor  pays  the  wages  of  the  employees  and  is  to  be  repaid 


Digitized  by 


Google 


790  SwBBT  V.  Fresno  Horiai  Co.  [174  CaL 

the  amount  expended  with  a  eonmusrion,  is  not  entitled  to  a  lien 
for  the  monej  loaned. 

Id. — Agreement  Between  Contractor  and  Superintendent — ^Furnish- 
ing OF  Labor  and  Payment  of  Wages — Repayment  With  Com- 
mission— Bight  op  Lien. — ^A  contract  between  a  building  contractor 
and  the  superintendent  of  the  building  by  the  terms  of  which  the 
latter  was  to  furnish  all  common  and  carpenter  labor  for  the  com- 
pletion of  the  building,  and  to  pay  all  wages,  and  the  contractor 
to  repay  each  month  with  commission  the  amount  of  wages  paid 
to  employees  for  the  preceding  month,  is  a  contract  to  bestow  labor 
on  the  building,  entitling  the  superintendent  to  a  lien,  and  not  a 
contract  for  money  loaned,  although  it  is  provided  that  the  con- 
tractor shall  make  out  and  deliver  weekly  pay-rolls  to  the  soper- 
intendent  and  that  the  contractor  shall  have  the  right  to  discharge 
unsatisfactory  employees. 

Id. — Interest  on  Claim. — ^A  contractor  cannot  increase  the  burden  of 
the  owner  by  an  agreement  with  a  lien  claimant,  made  after  the 
work  done,  to  pay  interest  at  an  increased  rate,  but  in  such  ease 
there  is  the  right  to  interest  at  the  legal  rate. 

APPEALS  from  judgments  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  H.  Short,  F.  B.  Cook,  Short  &  Sutherland,  and  Carl 
E.  Lindsay,  for  Defendant  and  Appellant. 

Johnson  &  Jones,  and  C.  W.  Miller,  for  Respondent 

Milton  M.  Bearing,  for  Plaintiflf  and  Appellant 

SHAW,  J. — The  cases  here  presented  are  actions  to  fore- 
close mechanics'  liens. 

All  the  parties  appealed.  The  appeal  of  the  plaintiffs, 
Brandt  Bros.,  was  presented  in  case  No.  6915  and  has  been 
decided,  the  judgment  having  been  held  good  against  their 
attacks.  (Brandt  Bros.  v.  Fresno  Hotel  Co,,  173  Cal.  209, 
[159  Pac.  434].)  The  appeals  of  the  other  parties  are  pre^ 
sented  by  the  record  in  this  case  (No.  7268),  and  will  now  be 
considered.  The  contract  was  made  and  filed  and  the  work 
was  begun  prior  to  the  enactment  of  the  amendments  of  1911 
to  the  mechanic's  lien  law.  The  rights  of  the  respective  par- 
ties are  therefore  dependent  on  the  law  existing  before  those 
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amendments  took  effect,  and  our  references  to  code  sections 
are  to  be  understood  as  referring  to  them  in  their  pre-existing 
form. 

The  Fresno  Hotel  Company  contracted  with  H.  C.  Farley 
&  Co.,  a  corporation,  for  the  erection  of  a  building  by  said 
Farley  &  Co.,  on  certain  lots  in  the  city  of  Fresno  belonging 
to  the  Hotel  Company.  The  Hotel  Company  therein  agreed, 
in  consideration  of  the  erection  of  said  building,  '*to  pay,  or 
cause  to  be  paid,  to  the  contractor,"  the  sum  of  one  hundred 
and  ninety-nine  thousand  five  hundred  dollars  ''at  times  and 
in  the  manner  following,  to  wit :  Seventy-five  per  cent  of  the 
completed  work  done  during  the  preceding  month  to  be  paid 
on  th^  first  of  every  succeeding  month."  It  was  also  pro- 
vided that  at  the  final  completion  of  the  work  the  architect 
should  certify  to  that  fact  in  writing  to  the  contractor,  stating 
therein  the  amount  then  due.  There  were  no  provisions  or 
agreements  for  the  payment  of  the  remaining  twenty-five  per 
cent  of  the  contract  price,  other  than  those  above  set  forth, 
nor  any  statement  that  the  same  should  be  ''payable  at  least 
thirty-five  days  after  the  final  completion  of  the  contract," 
as  required  by  section  1184  of  the  Code  of  Civil  Procedure. 
This  contract  was  duly  filed  in  the  oflSce  of  the  county  recorder 
on  December  17,  1910,  before  the  work  thereunder  was  begun. 
The  contractor  proceeded  with  the  erection  of  the  proposed 
building  until  November  15,  1911,  at  which  time  it  ceased 
work  thereon  and  it  has  never  resumed  the  same.  On  December 
21,  1911,  the  Hotel  Company,  pursuant  to  the  first  clause  of 
section  1187  of  the  Code  of  Civil  Procedure,  filed  in  the  re- 
corder's office  a  notice  of  cessation  of  labor  on  the  building. 

On  January  12,  1912,  the  plaintiff,  Sweet,  filed  in  the  re- 
corder's office  his  claim  of  lien  against  the  property  for  certain 
labor  performed  and  materials  furnished  for  and  used  in  the 
building,  under  agreements  with  the  original  contractor.  On 
January  15,  1912,  plaintiffs,  Brandt  Bros.,  filed  their  claim 
of  lien  against  the  property  for  certain  work  performed  and 
materials  furnished  by  them  therefor  and  used  therein,  under 
agreements  with  the  contractor.  The  present  actions  are  for 
the  foreclosure  of  these  liens. 

The  court  found  that  the  balance  owing  to  Sweet  for  the 
materials    furnished    and    labor    performed    by  him  in  the 
erection  of  the  building  was  $3,231.06,  and  that  the  balance - 
owing  to  Brandt  Bros,  for  the  labor  performed  and  materials 
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furnished  by  them  in  the  erection  of  said  building  was 
$5,585.65.  Judgment  of  foreclosure  was  duly  rendered  in 
favor  of  the  respective  plaintiffs  for  these  sums. 

We  will  first  consider  the  appeals  of  the  Hotel  Company. 

The  judgment  of  the  court  below  was  given  upon  the  theory 
that  the  contract  was  invalid  as  to  third  persons  because  of 
its  failure  to  provide  that  one-fourth  of  the  contract  price 
should  not  be  payable  until  thirty-five  days  after  completion, 
and  that  consequently  the  plaintiffs  were  entitled  to  a  lien  for 
the  full  amount  unpaid  of  the  value  of  their  labor  and 
materials  furnished,  although  the  balance  unpaid  from  the 
owner  to  the  contractor  was  not  sufficient  to  pay  such  claims 
in  full.  Section  1184  expressly  declares  that  if  a  building  con- 
tract does  not  '* conform  substantially"  to  its  provisions,  "the 
labor  done  and  materials  furnished  by  a-U  persons  except  the 
contractor  shall  be  deemed  to  have  been  done  and  furnished 
at  the  personal  instance  and  request  of  the  person  who  con- 
tracted with  the  contractor,  and  they  shall  have  a  lien  for 
the  value  thereof."  Our  decisions  uniformly  hold  that  where 
such  substantial  conformity  is  wanting  the  contract  price  does 
not  limit  the  amount  of  the  liability  as  to  liens.  {San  Diego 
L.  Co.  V.  Wodredge,  90  Cal.  574,  578,  [27  Pac.  431] ;  WU- 
lamette  etc.  Co.  v.  Los  Angeles  etc.  Co,,  94  Cal.  229,  234,  [29 
Pac.  629] ;  Merced  L.  Co.  v.  Bruschi,  152  Cal.  374,  [92  Pac. 
844] ;  Burnett  v.  Olas,  154  Cal.  249,  256,  [97  Pac.  423]  ; 
D.  I.  Nofziger  L.  Co.  v.  Solomon,  13  Cal.  App.  621,  625,  [110 
Pac.  474].)  The  Hotel  Company  claims  that  this  defect  in 
the  contract  is  not  a  lack  of  substantial  conformity  with  sec- 
tion 1184.  The  argument  is  that  inasmuch  as  the  contract 
does  not  declare  that  the  final  one-fourth  shall  be  paid  prior 
to  the  expiration  of  the  thirty-five  days  after  completion,  but 
is  silent  as  to  the  time  of  such  payment,  it  does  not  expressly 
violate  the  section,  and  that  the  law  itself  becomes  a  part 
of  the  contract,  with  the  result  that,  by  force  of  the  statute, 
that  installment  would  not  be  payable  until  thirty-five  days 
after  completion.  We  do  not  so  understand  the  provision  in 
question.  The  part  of  the  section  to  which  all  contracts  must 
substantially  conform  reads  as  follows: 

**No  part  of  the  contract  price  shall,  by  the  terms  of  any 
such  contract,  be  made  payable,  nor  shall  the  same  or  any 
part  thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms  of  the  con- 
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tract,  be  made  payable  in  installments  at  specified  times 
lifter  the  commencement  of  the  work,  or  on  the  completion 
of  specified  portions  of  the  work,  or  on  the  completion  of  the 
whole  work;  provided,  that  at  least  twenty-five  per  cent  of 
the  whole  contract  price  shall  be  made  payable  at  least  thirty- 
five  days  after  the  final  completion  of  the  contract.*' 

This  lan^age  is  mandatory.  It  does  not,  as  the  argument 
assumes,  declare  the  legal  effect  of  such  contract ;  it  relates  to 
the  terms  of  the  contracts  and  prescribes  what  such  terms 
shall  be ;  its  declaration  is,  in  effect,  that  such  contracts  must, 
by  their  terms,  declare  that  at  least  twenty-five  per  cent  of 
the  contract  price  shall  be  ''payable  at  least  thirty-five  days" 
after  final  completion.  There  is  a  reason  for  this  require- 
ment. The  contract  must  be  filed  in  the  recorder's  office  so 
that  all  laborers  and  other  persons  interested  may  see  it  and 
learn  therefrom  at  first  hand  the  time  of  payment.  The  pur- 
pose was  to  have  it  expressed  on  the  face  of  the  contract  and 
not  left  to  implication  founded  on  principles  of  construction 
not  universally  understood.  This  purpose  would  be  defeated 
if  a  failure  to  speak  were  held  innocent  on  the  theory  proposed 
by  the  defendant.  This  contract  contains  an  express  agree- 
ment to  pay  the  whole  price,  $199,500.  By  the  general  prin- 
ciples of  law  whatever  of  this  sum  remained  unpaid  on  final 
completion  would  be  immediately  payable.  A  contract  which 
so  completely  disregards  the  express  provisions  of  the  section, 
which  is  silent  where  it  is  commanded  to  speak,  and  which 
defeats  one  of  the  important  objects  sought  to  be  attained  by 
section  1184,  cannot  be  said  to  conform  substantially  thereto. 

We  can  see  no  substantial  objection  to  the  form  of  the  re- 
spective claims  of  lien.  They  each  state  clearly  the  demand 
of  the  claimant,  less  just  credits  and  offsets,  the  name  of  the 
owner  of  the  property  and  of  the  contractor  by  whom  the 
claimant  was  employed  and  to  whom  he  furnished  the  material, 
the  terms,  the  time  given  and  conditions  of  the  contract  to  do 
the  work  and  furnish  the  materials  and  a  description  of  the 
property  charged  with  the  lien.  Section  1187,  which  pre- 
scribes the  form  of  such  claim,  requires  nothing  more  than 
the  particulars  above  enumerated  and  a  claim  which  conforms 
to  these 'requirements  must  be  held  sufficient.  They  contain 
nothing  that  is  contradictory  or  destructive  of  the  essential 
particulars  above  enumerated. 
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There  was  no  variance  between  the  claim  of  lien  of  Brandt 
Bros,  and  the  proof  in  support  of  their  claim.  Their  claim, 
though  inaptly  expressed,  in  effect  was  for  the  value  of  the 
work  done  and  material  furnished  by  them  up  to  the  time 
of  the  cessation  of  labor,  estimated  at  the  contract  price 
which,  the  claim  also  states,  was  the  value  thereof.  There 
was  evidence  that  this  amount  was  the  actual  value  of  the 
work  and  materials,  plus  twenty  per  cent  for  their  profit  as 
subcontractors.  The  court  below  allowed  nothing  for  the 
profit,  but  did  allow  for  the  value  less  the  profit  This  was 
sufficient  to  support  the  claim  and  the  judgment.  The  state- 
ment in  the  claim  of  Brandt  Bros,  that  the  contract  made  by 
them  with  Parley  &  Co.  was  made  by  the  latter  "on  behalf 
of  and  for  said  owner,"  does  not  vitiate  the  claim.  The 
name  of  the  contractor  is  plainly  given  and  the  phrase  quoted 
was  manifestly  inserted  to  give  point  to  the  theory  that  the 
contract  was  void  because  of  the  failure  to  make  twenty-five 
per  cent  payable  thirty-five  days  after  completion.  In  such 
case  the  statute  declares,  as  before  stated,  that  the  work  and 
materials  shall  be  deemed  to  have  been  done  and  furnished 
at  the  instance  of  the  owner.  It  cannot  be  said  that  because 
of  this  phrase  the  name  of  the  person  by  whom  the  claimants 
were  employed  is  not  given. 

The  claim  of  Isaac  Sweet  states  that  the  work  bestowed  by 
him  on  the  building  was  done  under  three  written. contracts 
between  him  and  H.  C.  Farley  &  Co.,  the  contractor.  The 
technical  objection  is  made  that  these  contracts,  which  were 
made  a  part  of  the  claim  of  lien  as  filed,  purport  to  be  con- 
tracts of  *' Isaac  Sweet  &  Co."  or  '*I.  Sweet  &  Co.,"  while 
they  are  signed  only  by  Isaac  Sweet  and  H.  C.  Farley  &  Co. 
and  that  they  do  not  support  a  claim  of  lien  by  Isaac  Sweet 
alone.  The  claim  of  lien  directly  asserts  that  the  contracts 
mentioned  were  each  made  by  Isaac  Sweet.  They  are  signed 
by  Isaac  Sweet,  not  by  Isaac  Sweet  &  Co.  This  is  fully  ex- 
plained by  the  evidence  that  ** Isaac  Sweet  &  Co."  was  merely 
a  name  under  which  Isaac  Sweet  was  doing  business  and  that 
no  one  else  was  interested  in  that  business.  They  were  there- 
fore the  contracts  of  Isaac  Sweet  alone  and  were  correctly 
described  as  such  in  the  claim  of  lien.  It  was  unnecessary 
to  make  the  explanation  a  part  of  the  statement  of  the  claim. 
The  assertion  of  the  ultimate  fact  that  Isaac  Sweet  made  the 
contracts  was  sufficient. 
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One  of  these  contracts  was  made  on  April  1,  1911,  upon 
which  the  court  below  allowed  a  lien  for  $628.30.  After  re- 
citing the  previous  contract  of  February  1st,  which  Sweet 
had  partly  performed  and  by  which  he  had  earned  $358.58 
more  than  had  been  paid  to  him  and  declaring  that  the  same 
was  canceled,  saving  the  debt  for  $358.58  and  a  lien  to  Sweet 
on  the  building  therefor,  this  contract  proceeds  as  follows : 

'Tn  consideration  of  the  above  release  and  cancellation,  and 
of  the  further  payments  and  considerations  hereinafter  men- 
tioned, Isaac  Sweet  hereby  assumes  and  agrees  to  pay  all  of 
the  wages  due  to  carpenters  and  common  laborers  employed 
in  the  erection  of  the  Fresno  Hotel,  until  the  same  is  com- 
pleted ;  which  said  amount  shall  be  returned  to  Isaac  Sweet  in 
the  manner  as  follows : 

**  Seventy-five  per  cent  of  the  amount  of  the  pay-rolls  each 
month,  together  with  ten  per  cent  commission  on  each  weekly 
pay-roll,  payable  on  the  following  month  between  the  1st  and 
5th  of  the  month  and  the  balance  twenty-five  per  cent,  thirty- 
five  days  after  the  acceptance  and  completion  of  the  building, 
weekly  pay-rolls  to  be  made  out  by  Farley  &  Company  and 
signed  by  them  and  delivered  to  said  Isaac  Sweet  each  week, 
Farley  &  Company  to  have  the  right  to  hire  and  discharge 
any  and  all  men  but  their  names  shall  be  placed  on  the  pay- 
rolls when  employed.  Sweet  to  act  in  the  capacity  of  super- 
intendent and  to  see  that  the  work  progresses." 

This,  on  its  face,  is  not  a  contract  by  Sweet  to  perform  labor 
on  the  building  or  to  have  labor  performed  thereon  by  others 
in  his  employment.  It  is,  on  his  part,  an  agreement  to  assume 
and  pay  all  wages  due  to  certain  classes  of  laborers  employed 
on  the  building,  and  on  the  part  of  Farley  &  Co.  an  agree- 
ment to  return  to  him  the  money  advanced  for  that  purpose. 
The  laborers  to  be  paid  thereunder  were  to  be  hired  and 
discharged  by  Farley  &  Co.,  who  was  to  make  out  weekly 
pay-rolls  for  Sweet's  information  as  to  the  amount  to  be  paid 
to  the  men.  So  far  as  the  work  is  concerned,  Sweet's  only 
function  was  to  act  as  superintendent  and  to  pay  the  wages 
due  from  the  contractor  to  the  men.  He  was  not  the  em- 
ployer. In  effect  he  was  loaning  money  to  the  contractor  and 
performing  service  as  superintendent  of  the  woA,  for  which 
service  he  was  to  receive  an  amount  equal  to  ten  per  cent  of 
the  wages  earned  by  the  men.  The  law  does  not  allow  a  lien 
for  money  loaned  to  a  building  contractor  to  enable  him  to 
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carry  out  his  contract.  {Oodeffroy  v.  Caldwell,  2  Cal.  489, 
[56  Am.  Dec.  360].)  The  lien  claim  states,  with  respect 
to  this  contract,  that  it  is  for  **  carpenter  labor  and  common 
labor'*  performed  under  it.  This  must  be  understood  to  refer 
to  the  labor  performed  by  the  men  employed  by  Farley  &  Co. 
and  whose  wages  Sweet  paid.  It  does  not  cover  compensa- 
tion for  his  own  services  as  superintendent.  It  follows,  there- 
fore, that  the  claim  did  not  embrace  anything  for  which  he 
was  entitled  to  a  lien  and  none  should  have  been  allowed 
thereunder. 

The  defendant  claims  that  the  same  rule  should  apply  to 
the  contract  made  on  June  1,  1911.  By  the  contract  of  June 
1st,  Sweet  expressly  ''agrees  to  furnish  all  common  labor  and 
carpenter  labor  necessary  to  the  construction  and  completion 
of  said  building  and  to  pay  all  wages  that  may  become  due 
to  the  carpenters  and  common  laborers,  .  .  .  paying  such 
laborers  weekly  or  at  such  other  times  ajs  their  wages  may 
become  due. "  Farley  &  Co.  agreed  '*for  such  labor  furnished 
in  the  erection  of  said  building*'  to  pay  to  Sweet,  between 
the  first  and  fifth  day  of  each  month,  the  amount  of  the  wi^es 
Sweet  had  paid  to  such  laborers  during  the  preceding  month. 
The  contract  further  declares  that  Farley  &  Co.  shall  make 
out  weekly  pay-rolls  and  deliver  the  same  to  Sweet  at  the 
end  of  each  week,  and  that  it  was  ''understood  that  all  men 
employed  upon,  in,  and  about  said  building  shall  be  satis- 
factory to  said"  Farley  &  Co.,  "and  that  they  shall  have 
the  right  at  any  and  all  times  to  discharge  anyone  not  satis- 
factory to  them  and  to  replace  the  same  by  persons  selected 
by  themselves."  We  cannot  agree  to  the  proposition  that  this 
contract  was  a  mere  reiteration  or  renewal  of  the  previous 
contract  of  April  1,  1911.  Its  language  was  different  from 
the  previous  contract  in  a  very  important  particular,  and 
was  presumably  made  so  with  the  purpose  of  changing  its 
effect. 

It  may  be  true,  as  contended  by  the  defendant,  that  the 
actual  mode  of  carrying  on  the  work  and  paying  the  men 
after  June  1st  did  not  differ  materially  in  appearance  from 
that  practiced  before  June  Ist.  But  this  similarity  was  not 
fatal  to  the  validity,  or  destructive  of  the  effect,  of  the  new 
contract.  The  old  contract  was,  in  effect,  an  agreement  by 
Sweet  to  advance  money  to  pay  the  debts  owing  by  Farley  & 
Co.;  the  new  one  was  an  agreement  by  him  to  bestow  labor 
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upon  the  building,  hiring  the  men  himself  and  paying  their 
wages.  It  was  a  lawful  contract,  for  a  lawful  purpose.  He 
had  the  lawful  right  to  make  it,  notwithstanding  the  fact  that 
the  effect  was  to  give  him  a  right  to  a  lien  under  the  mechan- 
ic's lien  law  which  he  did  not  have  under  the  contract  of 
April  1st.  The  evidence  showed  that  he  actually  did  select 
and  hire  the  men  and  superintend  them  in  the  work  under 
the  contract  of  June  1st.  The  provision  that  Parley  &  Co. 
should  have  the  right  to  discharge  men  that  were  not  satis- 
factory to  it  and  to  replace  them  by  other  persons  selected 
by  itself  did  not  make  it  the  employer  of  the  new  men  thus 
selected ;  it  merely  empowered  it  to  make  the  selection  of  the 
men  to  be  employed  by  Sweet.  We  think  the  plaintiff,  Sweet, 
was  entitled  to  a  lien  for  the  value  of  the  labor  furnished 
under  this  contract. 

The  main  point  urged  in  support  of  the  appeal  of  Sweet 
is  that  the  court  erred  in  refusing  to  allow  him  a  lien  for  the 
ten  per  cent  upon  the  pay-rolls  which  he  was  to  receive  by 
virtue  of  his  contracts  with  Farley  &  Co.  of  April  1st  and 
June  1st,  respectively.  As  we  have  concluded  that  Sweet  was 
entitled  to  nothing  under  the  contract  of  April  1st,  the  objec- 
tion is  immaterial  with  respect  to  that  contract.  We  are  of 
the  opinion  that  the  point  is  well  taken  with  regard  to  the 
labor  bestowed  under  the  contract  of  June  1st.  It  appears 
from  what  we  have  already  said  that  Sweet's  relation  to 
Farley  &  Co.  under  that  contract  was  that  of  a  subcontractor 
to  furnish  labor  of  certain  kinds  for  the  erection  of  the  build- 
ing. The  contract  contemplated  some  services  by  him.  He 
was  obliged  to  hire  the  men,  see  that  they  worked  on  the 
building  when  wanted  and  attend  to  the  paying  of  their  wages. 
For  the  labor  furnished  in  this  manner  he  was  to  receive  a 
sum  equal  to  the  amount  of  the  monthly  pay-roll  plus  ten 
per  cent.  He  was  entitled  under  the  law  to  the  value  of  the 
labor  furnished.  Under  a  contract  of  that  kind  the  true  value 
of  the  labor  furnished  would  be  the  amount  of  the  reasonable 
wages  paid  to  the  men,  with  an  additional  sum  for  the  value 
of  the  services  of  the  subcontractor  which,  as  above  stated, 
it  required  him  to  perform.  For  this  aggregate  value  he  was 
entitled  to  a  lien.  His  right  thereto  is  as  clear  as  would  be 
that  of  a  subcontractor  for  construction  to  claim  a  lien  for 
more  than  the  actual  market  value  of  the  materials  purchased 
by  him  and  used  in  the  building.    There  was  evidence  to  the 
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effect  that  ten  per  cent  of  the  pay-roll  was  a  reasonable  charge 
for  the  contractor  under  such  contract.  The  defendant  does 
not  point  out  any  evidence  to  the  contrary.  It  also  appeared 
that  the  wages  paid  were  the  usual  wages  current  in  that 
vicinity.  The  court  should  have  found  the  reasonable  value 
by  adding  ten  per  cent  to  the  amount  of  the  pay-roll  as  the 
contract  provided.  It  concluded,  as  matter  of  law,  that  Sweet 
was  entitled  to  nothing  more  than  his  actual  outlay  for  wages 
and  in  pursuance  of  that  theory  it  found  that  the  reasonable 
value  of  the  work  done  under  that  contract  was  $2,244.10, 
being  the  amount  of  the  wages  paid  to  the  men.  The  amount 
should  have  been  $224.41  more. 

In  October,  1911,  after  the  labor  claimed  for  by  Sweet  had 
all  been  furnished,  he  made  a  settlement  with  Farley  &  Co. 
whereby  the  latter  agreed  to  pay  him  ten  per  cent  interest 
on  the  balance  due  him.  The  court  properly  refused  to  allow 
interest  at  this  rate.  The  lien  is  statutory  and  it  extends 
only  to  the  value  of  the  labor  and  materials  bestowed  upon 
the  building.  A  contractor  has  no  authority  to' increase  the 
burden  of  the  owner  by  an  agreement  with  a  lien-claimant, 
made  after  the  work  is  done,  to  pay  interest  at  an  increased 
rate.  The  court,  however,  erred  in  refusing  to  allow  any  in- 
terest. The  amount  owing  to  Sweet,  as  well  as  its  time  of 
payment,  was  fixed  and  certain.  Interest  at  seven  per  cent 
should  have  been  allowed  thereon  from  the  time  it  beeame 
due  up  to  the  time  of  judgment.  (Burnett  v.  Olas,  154  Cal. 
249,  260,  [97  Pac.  423] ;  Pacific  Mut,  Life  7iw.  Co.  v.  Fisher, 
106  Cal.  224,  233,  [39  Pac.  758].) 

The  result  of  our  conclusions  is  that  the  judgment  is  correct 
so  far  as  the  lien  of  Brandt  Bros,  is  concerned,  that  the  lien 
of  Sweet  was  unwarrantably  increased  by  including  therein 
the  sum  of  $628.30  under  the  contract  of  April  1,  1911 ;  that 
the  amount  allowed  under  the  contract  of  June  1, 1911,  should 
be  increased  by  adding  the  sum  of  $224.41,  making  a  total 
of  $2,468.51 ;  and  that  the  court  should  have  allowed  interest 
thereon  at  seven  per  cent  from  August  5,  1911,  and  interest 
on  the  sum  of  $358.58  admitted  to  be  due  under  the  contract 
of  February  1,  1911,  from  August  1,  1911.  This  day,  it  may 
be  explained,  was  fixed  by  the  parties  in  a  subsequent  agree- 
ment as  the  date  on  which  interest  should  begin  on  the  Feb- 
ruary contract,  otherwise  it  would  have  begun  at  an  earlier 
date.    The  facts  appear  with  sufficient  certainty  in  the  find- 
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ings  to  authorize  a  judgment  to  be  entered  in  accordance  with 
these  conclusions.  There  is  therefore  no  necessity  for  re- 
manding the  case  for  another  trial.  The  proper  result  can 
be  reached  by  directing  a  modification  of  the  judgment.  Since 
both  parties  succeed  in  part  on  their  appeals,  the  costs  should 
be  divided  equally  between  them.  Although  the  judgment  in 
favor  of  Brandt  Bros,  is  upheld,  we  think  that  as  the  cases 
were  consolidated  and  the  judgment  for  both  parties  was 
made  in  one  entry,  the  entire  judgment  should  be  recast  by 
the  court  below. 

The  judgment  is  reversed  and  the  case  is  remanded  with 
directions  to  the  court  below  to  enter  a  judgment  of  fore- 
closure in  favor  of  Brandt  Bros,  for  the  amount  found  due 
them  including  interest  up  to  the  date  of  such  judgment,  and 
in  favor  of  the  plaintiff  Sweet  in  accordance  with  this  opinion. 
It  is  further  ordered  that  the  plaintiff  Isaac  Sweet  and  the 
defendant  shall  each  pay  one-half  of  the  costs  of  these  appeals. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  3842.    Department  One.— April  19,  1917.] 

E.   E.  REMSBERQ,   Respondent,   v.   HACKNEY  MANU- 
FACTURING CO.  (a  Corporation),  Appellant. 

Pleading — Jxibisdiotion  of  Person — General  Appearance — Waiver 
07  DBrEGTiVE  SERVICE. — A  defendant  by  answeriog  and  going  to 
trial  on  the  merits  makes  a  general  appearance  and  submits  him- 
self to  the  jurisdiction  of  the  court,  although  he  first  appeared 
specially  and  moved  to  set  aside  the  service  of  the  summons  on  the 
ground  that  the  service  was  defective. 

Contract  or  Purchase — Acceptance  of  Ofper. — A  written  offer  to 
purchase  personal  property,  signed  by  the  buyer  alone,  becomes 
binding  upon  both  parties  when  accepted  and  acted  upon  by  the 
seller. 

Id. — Rescission  of  Contract — Evidence — Prior  Oral  Negotiations 
Inadmissible. — In  an  action  to  enforce  rescission  of  a  written  con- 
tract to  purchase  personal  property,  prior  oral  representations  are 
inadmissible  where  the  contract  is  complete  upon  its  face  and  no 
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claim  made  that  Buch  representationB  had  been  fraudulentlj  made 
to  induce  its  execution. 

Id. — Plkading — Admissions  in  Original  Answek — Amsnded  Answkb — 
Peoop  of  Prior  Negotiations  Inadmissible. — In  such  an  action  it 
is  unimportant  that  the  making  of  some  of  the  prior  oral  negotia- 
tions were  admitted  by  the  original  answer,  where  by  the  amended 
answer  the  defendant  asserted  its  purpose  of  standing  upon  the 
written  contract  to  the  exclusion  of  any  prior  representations. 

Id. — Purchase  of  Plow — Fitness  fob  Particular  Purpose — CSodb  Sec- 
tion Inapplicable. — The  provision  of  section  1770  of  the  Civil 
Code  that  one  who  manufactures  an  article  for  a  particular  pur- 
pose warrants  by  the  sale  that  it  is  reasonably  fit  for  that  purpose 
is  not  applicable  to  a  plow  purchased  by  description,  and  not  manu- 
factured under  an  order  for  a  particular  purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Collier  &  Clark,  and  James  E.  Shelton,  for  Appellant. 

E.  E.  Keech,  for  Respondent. 

SLOSS,  J. — Plaintiff  is  the  owner  of  160  acres  of  farm 
land  in  Los  Angeles  County.  The  defendant  is  a  corpora- 
tion organized  under  the  laws  of  Minnesota,  and  engaged  in 
the  manufacture  and  sale  of  the  ** Hackney  Auto  Plow,"  a 
gas-engine  tractor  advertised  and  sold  for  the  purpose  and 
use  of  plowing,  hauling,  and  operating  farm  machinery.  In 
1912  the  parties  entered  into  a  contract  for  the  purchase  by 
plaintiff  of  one  of  these  implements.  The  auto  plow  was 
shipped  to  plaintiff  who  paid  the  full  purchase  price.  Find- 
ing that  the  machine  did  not  give  the  service  which,  as  he 
contended,  he  had  a  right  to  demand,  he  undertook  to  rescind 
the  contract,  and  brought  this  action  to  enforce  the  rescis- 
sion. He  was  given  judgment  for  the  purchase  price  paid 
by  him,  with  interest.     The  defendant  appeals. 

Before  answering  to  the  merits  the  defendant  appeared 
specially  and  moved  to  set  aside  the  service  of  summons,  on 
the  ground  that  there  had  not  been  such  service  as  is  re- 
quired by  the  Code  of  Civil  Procedure.  (Sec.  411,  subd.  2.) 
The  motion  was  denied.  We  need  not  inquire  whether  the 
attempted  service  was  in  fact  defective.    By  answering  and 
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going  to  trial  on  the  merits,  the  defendant  made  a  general 
appearance  and  submitted  itself  to  the  jurisdiction  of  the 
court.  It  thereby  waived  any  right  it  may  have  had  to  insist 
that  jurisdiction  of  its  person  had  not  been  obtained.  Al- 
though some  of  the  earlier  decisions  in  this  state  declare  that 
a  defendant  who  has  appeared  for  the  sole  purpose  of  ques- 
tioning the  service  of  process  upon  him,  and  whose  motion  in 
this  behalf  has  been  denied,  does  not,  by  subsequently  an- 
swering to  the  merits,  lose  his  right  to  stand  upon  his  objec- 
tion to  the  jurisdiction  {Deidesheimer  v.  Brown,  8  Cal.  339; 
Lyman  v.  MUton,  44  Cal.  630;  Kent  v.  West,  50  Cal.  185),  the 
contrary  rule  has  been  firmly  established  by  a  number  of  more 
recent  cases.  '*If  a  defendant  wishes  to  insist  upon  the  ob- 
jection that  he  is  not  in  court  for  want  of  jurisdiction  over 
his  person,  he  must  specially  appear  for  that  purpose  only, 
and  must  keep  out  for  all  purposes  except  to  make  that  ob- 
jection." {Olcese  V.  Justice's  Court,  156  Cal.  82, '87,  [103 
Pac.  317].)  In  In  re  Clarke,  125  Cal.  388,  [58  Pac.  22], 
the  court,  speaking  through  Temple,  J.,  refers  to  Deides- 
Jieimer  v.  Brown  and  Lyman  v.  Milton,  supra,  and,  in  effect, 
overrules  these  cases.  It  is  argued  by  appellant  that  the 
point  was  not  necessarily  involved  in  the  Clarke  case.  The 
declaration  of  Mr.  Justice  Temple  has,  however,  received  our 
approval  in  several  cases  {Security  etc.  Co.  v.  Boston  etc.  Co., 
126  Cal.  418,  [58  Pac.  941,  59  Pac.  296] ;  In  re  Yoell,  131 
Cal.  581,  [63  Pac.  913] ;  Olcese  v.  Justice's  Court,  156  Cal. 
88,  [103  Pac.  317]),  and  is  in  harmony  with  other  rulings  of 
this  court,  both  before  and  since  the  decision  of  In  re  Clarke. 
{Desmond  v.  Superior  Court,  59  Cal.  274;  Sears  v.  Starbird, 
78  Cal.  225,  [20  Pac.  547] ;  Zobel  v.  Zobel,  151  Cal.  98,  [90 
Pac.  191].) 

The  basis  of  the  right  of  rescission  asserted  by  the  plain- 
tiff was  the  breach  of  warranties  accompanying  the  sale.  On 
January  12,  1912,  the  plaintiff  gave  to  the  defendant  a  writ- 
ten order  reading  as  follows : 

''Los  Angeles,  Cal.,  1/12/12. 
''Hackney  Mfg.  Co.,  Los  Angeles,  Calif. 

"Dear  Sirs:  Please  deliver  to  me  one  Hackney  Auto  Plow 
equipped  with  disc  plows  at  as  early  date  as  possible,  it  being 
understood  that  I  am  to  receive  same  out  of  the  first  ship- 
ment you  receive  from  your  factory  after  this  date,  and  for 
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which  I  agree  to  pay  the  sum  of  $1650.00,  P.  0.  B.  St.  Paul, 
Minn.,  subject  to  a  cash  discount  of  5%  as  per  agreement 
entered  into  with  and  by  Mr.  L.  S.  Hackney. 

"Yours  truly, 

•'E.  E.  Bbmsbero." 
At  the  same  time  he  paid  five  hundred  dollars  on  account 
Pursuant  to  this  order  the  defendant  shipped  the  machine 
and  delivered  it  to  plaintiff  at  Palmdale,  in  Los  Angeles 
County,  on  February  18,  1912,  at  which  time  the  plaintiff 
paid  the  balance  then  due  on  the  purchase  price.  This  order, 
though  signed  by  the  plaintiff  alone,  was,  when  accepted 
and  acted  upon  by  the  defendant,  a  written  contract  binding 
upon  both  parties.  (9  Cyc.  300;  Luckhart  v.  Ogden,  30  Cal. 
547;  Bloom  v.  Hazzard,  104  Cal.  310,  [57  Pac.  1037] ;  OaO- 
agher  v.  EquitaUe  Oas  Light  Co,,  141  Cal.  699,  [75  Pac. 
329].)  The  plaintiff's  complaint  declared  upon  a  number  of 
oral  representations  and  warranties.  The  defendant  in  his 
answer  set  up  the  writing.  The  court  found  that  the  written 
contract  had  been  made  after  the  alleged  oral  representa- 
tions. At  the  trial  the  defendant  objected  to  the  introduc- 
tion of  any  evidence  to  show  the  making  of  any  oral  repre- 
sentations precedent  to  the  final  consummation  of  the  written 
agreement.  This  objection,  based  upon  the  ground  that  all 
prior  oral  negotiations  were  merged  in  the  written  contract, 
was  sustained.  The  ruling  was  correct,  the  contract  being 
complete  upon  its  face,  and  there  being  no  claim  that  the 
prior  representations  had  been  fraudulently  made  to  induce 
the  execution  of  the  written  agreement.  {Ha/rrison  v.  Ifc- 
Cormick,  89  Cal.  327,  [23  Am.  St.  Rep.  469,  26  Pac.  830] ;, 
Gardiner  v.  McDonogh,  147  Cal.  313,  [81  Pac.  964].)  But, 
notwithstanding  its  exclusion  of  this  evidence,  the  court  found 
that  the  defendant  had  made  a  number  of  representations 
and  warranties  touching  the  fitness  of  the  Hackney  Auto 
Plow  for  the  purposes  for  which  it  was  designed,  the  degree 
of  skill  and  knowledge  required  to  operate  it,  the  simplicity 
and  strength  of  its  devices,  its  power,  and  its  ability  to  do 
work.  These  findings  cannot  afford  any  support  to  the  judg- 
ment. They  must  be  disregarded,  either  on  the  ground  that 
they  are  unsupported  by  evidence,  or  that,  as  matter  of  law, 
they  cannot  affect  the  written  contract  entered  into  after  the 
making  of  all  of  these  alleged  representations  and  warranties. 
It  is  unimportant,  if  it  were  the  fact,  that  the  making  of  some 
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of  these  representations  was  admitted  in  the  original  answer. 
By  the  amended  answer  the  defendant  plainly  asserts  its  pur- 
pose of  standing  upon  the  written  contract,  to  the  exclusion 
of  any  prior  representations. 

The  rights  of  the  parties  must  therefore  be  measured  by  the 
terms  of  their  written  agreement.  The  only  warranties  im- 
plied in  a  contract  of  sale  of  personal  property  are  those 
declared  in  article  III  of  chapter  II  of  title  I  of  part  IV  of 
the  Civil  Code.  **  Except  as  prescribed  by  this  article,  a  mere 
contract  of  sale  or  agreement  to  sell  does  not  imply  a  war- 
ranty." (Civ.  Code,  sec.  1764;  Sutro  v.  Rhodes,  92  Cal.  117, 
123,  [28  Pac.  98] ;  Browmng  v.  McNear,  145  Cal.  272,  280, 
[78  Pac.  722].)  The  article  defines  a  number  of  warranties, 
but  the  only  ones  that  can  have  any  application  to  the  present 
case  are  those  declared  by  sections  1769,  1770,  and  1771. 
These  sections  read  as  follows: 

Sec.  1769.  **One  who  sells  or  agrees  to  sell  an  article  of 
his  own  manufacture  thereby  warrants  it  to  be  free  from 
any  latent  defect,  not  disclosed  to  the  buyer,  arising  from 
the  process  of  manufacture,  and  also  that  neither  he  nor  his 
agent  in  such  manufacture  has  knowingly  used  improper 
materials  therein.'* 

Sec.  1770.  ''One  who  manufactures  an  article  under  an 
order  for  a  particular  purpose,  warrants  by  the  sale  that  it 
is  reasonably  fit  for  that  purpose." 

Sec.  1771.  **One  who  sells  or  agrees  to  sell  merchandise 
inaccessible  to  the  examination  of  the  buyer,  thereby  war- 
rants that  it  is  sound  and  merchantable." 

At  the  trial  the  plaintiff  seemed  to  place  his  reliance,  in 
part  at  least,  upon  section  1770.  His  rejection  of  the  ma- 
chine was  based  upon  its  failure  to  do  the  work  for  which 
plaintiff  desired  to  use  it.  But  the  contract  was  not  such 
as  to  bring  the  case  within  the  purview  of  section  1770.  The 
article  was  not  manufactured  for  the  plaintiff  under  an  order 
for  a  particular  purpose.  It  was  not  manufactured  under 
order  at  all.  The  defendant  was  in  the  business  of  manufac- 
turing and  selling  an  article  known  as  the  Hackney  Auto 
Plow,  and  the  plaintiff  bought  one  of  these  articles  by  de- 
scription. The  warranties  defined  in  section  1769,  i.  e.,  that 
the  implement  was  free  from  any  latent  and  undisclosed 
defect  arising  from  the  process  of  manufacture,  and  that  the 
manufacturer  had  not  knowingly  used  improper  materials 
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therein,  were  implied  in  the  contract,  but  there  is  neither 
allegation  nor  finding  that  these  warranties  were  broken,  and 
the  evidence  would  not  support  such  a  finding.  The  finding 
that  the  machine  was  ''defective  both  in  material  and  work- 
manship" does  not  meet  the  requirements  of  section  1769. 
Furthermore,  the  evidence  does  not  sustain  the  finding. 

An  examination  of  the  decisions  in  other  jurisdictions  will 
show  that  the  code  sections  are  in  substantial  accord  with  the 
generally  accepted  rules  of  the  common  law.  The  prevail- 
ing doctrine  applicable  to  cases  like  the  present  is  laid  down 
in  the  following  passage,  found  in  1  Parsons  on  Contracts, 
page  •586,  quoted  with  approval  by  this  court  in  Bancroft  v. 
San  Francisco  Tool  Co.,  120  Cal.  228,  232,  [52  Pac.  496,  498] : 
''If  a  thing  be  ordered  of  a  manufacturer  for  a  special  pur- 
pose, and  it  be  supplied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  purpose.  This  prin- 
ciple has  been  carried  very  far.  It  must,  however,  be  limited 
to  cases  where  a  thing  is  ordered  for  a  special  purpose,  and 
not  applied  to  those  where  a  special  thing  is  ordered,  although 
this  be  intended  for  a  special  purpose.  For  if  the  thing  is 
itself  specifically  selected  and  ordered,  there  the  purchaser 
takes  upon  himself  the  risk  of  its  effecting  its  purpose." 
This  doctrine  is  supported  by  a  wealth  of  authority.  In 
Fuchs  &  Lang  Mfg,  Co.  v.  Kittredge  &  Go,,  242  111.  88,  [89 
N.  E.  923],  the  court  said:  "In  a  contract  for  the  sale  of  an 
article  under  its  patent  or  other  trade  name  there  is  an  un- 
dertaking that  the  article  delivered  shall  be  of  the  kind 
ordered  but  not  that  it  shall  be  fit  for  any  particular  pur- 
pose. If  the  buyer  gets  what  he  bargains  for,  there  is  no 
implied  warranty  though  it  does  not  answer  his  purpose." 
In  Cosgrove  v.  Bennett,  32  Minn.  371,  [20  N.  W.  359],  the 
court  laid  down  the  rule  in  these  words:  "Where  .  .  .  the 
article  ordered  was  to  be  of  a  particular  design  or  pattern, 
well  defined  and  understood  between  the  parties,  and  the 
article  made  and  delivered  in  pursuance  of  the  contract  con- 
forms to  the  pattern  or  model,  there  is  no  warranty  implied 
further  than  that  it  should  be  of  good  workmanship  and  ma- 
terial." We  cite  a  few  of  the  many  decisions  which  declare 
the  principle  in  similar  terms.  {Thompson  v.  Ounderson, 
106  Wis.  449,  [49  L.  R.  A.  859,  82  N.  W.  299] ;  Manufactur- 
ing Co,  V.  Cuming,  35  App.  Div.  376,  [54  N.  T.  Supp.  818] ; 
Gachet  v.  Warren,  72  Ala.  288;  Mason  v.  ChappM,  15  Qratt 
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(Va.)  572;  Lombard  etc.  Co.  v.  Oreat  Northern  Paper  Co., 
101  Me.  114,  [6  L.  R.  A.  (N.  S.)  180,  63  Atl.  555J ;  Scott  v. 
Vulcan  Iron  Whs.  Co,,  31  Okl.  334,  [122  Pac.  186] ;  La  Crosse 
Plow  Co.  V.  Brooks,  142  Wis.  640,  [126  N.  W.  3] ;  Ehrsam  v. 
Brown,  76  Kan.  206,  [15  L.  R.  A.  (N.  S.)  877,  91  Pac.  179].) 

Though  somewhat  sweeping  language  was  used  in  some  of 
these  cases,  the  question  under  consideration  was  whether 
the.  sale  implied  a  warranty  that  the  article  was  suitable  for 
the  special  purposes  of  the  buyer.  The  holding  that  there 
was  no  such  warranty  is  not  to  be  understood  to  exclude  a  war- 
ranty of  general  suitability  or  usefulness.  This  modification 
has  been  expressed  in  a  number  of  well-considered  cases. 
While  recognizing  that  the  sale,  by  the  manufacturer,  of  an 
article  of  a  specified  kind  by  name  or  description  does  not 
carry  with  it  an  implied  warranty  of  fitness  for  the  particular 
purpose  to  which  the  purchaser  designed  to  put  it,  these 
decisions  declare,  in  effect,  that  there  is  an  implied  warranty 
of  fitness  for  the  general  purpose  for  which  articles  of  the 
kind  are  designed  to  be  used.  In  Seitz  v.  Brewers'  Refriger- 
ator Co.,  141  U.  S.  510,  [35  L.  Ed.  837,  12  Sup.  Ct.  Rep.  46], 
the  court  used  this  language:  ''In  the  case  at  bar  the  machine 
purchased  was  specifically  designated  in  the  contract,  and 
the  machine  so  designated  was  delivered,  put  up  and  put  in 
operation  in  the  brewery.  The  only  implication  in  regard 
to  it  was  that  it  would  perform  the  work  the  described  ma- 
chine was  made  to  do.  ...  '*  Similarly,  in  Davis  Calyx 
DriU  Co.  V.  Mallory,  137  Fed.  332,  [69  L.  R.  A,  973,  69 
C.  G.  A.  662],  the  opinion  of  the  court  contains  this  lan- 
guage: ''The  extent  of  the  implied  warranty  in  such  a  case 
is  that  the  machine,  tool,  or  article  shall  correspond  with  the 
description  or  exemplar,  and  that  it  shall  be  suitable  to  per- 
form the  ordinary  work  which  the  described  machine  is  made 
to  do."  (See,  also,  Hawley  Furnace  Co.  v.  Van  Winkle  Oin 
Works,  4  Ga.  App.  85,  [60  S.  B.  1008].) 

Mr.  Williston,  in  his  work  on  Sales,  suggests,  and  we  think 
rightly,  that  the  implied  warranty  of  fitness  for  the  general 
purposes  for  which  the  article  is  made  and  sold  is  a  phase  of 
the  warranty  of  merchantability.  "The  principle  already 
laid  down  that  a  manufacturer  impliedly  warrants  his  goods 
to  be  merchantable  includes,  therefore,  the  doctrine  some- 
times stated  in  this  way — ^that  the  manufacturer  of  goods  im- 
pliedly warrants  that  they  are  reasonably  fit  for  the  general 
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purpose  for  which  they  are  manufactured.  (Sec.  235.)  Aa 
we  have  already  pointed  out,  section  1771  of  our  Civil  Code 
declares  that  a  warranty  of  soundness  and  merchantability 
attaches  to  a  sale  of  goods  ''inaccessible  to  the  examination 
of  the  buyer."  It  may  well  be  that  an  allegation  that  the 
article  here  in  question  was  not  merchantable  would  have 
been  supported  by  evidence  that  the  machine  was  useless  for 
the  general  purposes — principally  plowing — for  which  it  was 
designed  and  sold.  But  it  is  not  alleged  or  found  in  terms 
that  the  Hackney  Auto  Plow  purchased  by  plaintiff  was  not 
merchantable^  and  the  findings  made  do  not  necessarily  im- 
port want  of  merchantability.  It  is  not  found  that  the  ma- 
chine would  not  plow  under  ordinary  conditions  of  soil,  or 
that  it  was  not  capable  of  plowing  at  all.  The  findings  are 
that  it  did  not  do  the  work  in  accordance  with  the  antecedent 
representations  set  up  in  the  complaint,  and  that,  when  tested 
upon  specific  pieces  of  land,  it  failed  to  operate  successfully 
or  to  plow  said  land,  "except  a  few  irregular  furrows  of  un- 
even depth  or  to  do  any  plowing  except  only  to  scratch  merely 
the  surface  of  the  soil."  This  is  not  a  finding  of  such 
"general"  unfitness  as  to  amount  to  a  want  of  merchanta- 
bility. While  there  is  a  finding  that  the  auto  plow  was  not 
"reasonably  fit  for  the  purposes  for  which  it  was  designed 
and  built,"  there  was  no  issue  to  which  this  finding  is  respon- 
sive, the  allegation  of  the  complaint  being  that  the  machine 
was  not  reasonably  fit  "for  the  purposes  for  which  it  was 
ordered."  Furthermore,  we  fail  to  find  in  the  evidence  any 
support  for  the  finding  which  was  made.  In  fact,  the  case 
was  not  tried  on  the  theory  that  there  had  been  a  breach  of 
warranty  that  the  machine  was  merchantable.  Plaintiff  re- 
lied on  the  failure  of  the  auto  plow  to  comply  with  the 
specific  representations  made  by  the  seller,  and  upon  its  want 
of  fitness  for  the  particular  purposes  to  which  the  plaintiff 
intended  to  put  the  implement.  This  is  shown  not  only  by 
the  complaint,  but  by  the  statements  of  the  plaintiff  himself 
in  the  letter  relied  upon  as  a  notice  of  rescission. 
The  judgment  is  reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
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[8.  P.  No.  7152.    Department  One.— April  20,  1917.] 

W.  H.  WALSH,  Respondent,  v.  JOHN  W.  STANDART  et  al., 

Appellants. 

Pleading — Allegation  of  Execution  or  Contract  by  Dependants — 
Exhibit  Showing  Lack  of  Signing  by  Party — Demurrer — Un- 
certainty.— An  allegation  in  the  complaint  that  the  defendants 
executed  the  written  contract  sued  on  means  that  all  of  them  ex- 
ecuted it.  A  general  demurrer  admits  the  truth  of  the  statement, 
and  the  fact  that  a  copy  of  the  contract  attached  as  an  erxhibit 
to  the  complaint  does  not  show  the  signature  of  one  of  the  defend- 
ants thereto,  is  not  an  allegation;  at  most  it  creates  an  uncertainty 
on  the  subject,  a  defect  that  cannot  be  reached  by  a  general 
demurrer. 

Id. — General  Denial  of  Execution — Statute  of  Frauds. — Under  an 
answer  denying  generally  the  execution  of  the  contract  sued  on, 
the  defense  of  the  statute  of  frauds  is  available. 

Id. — Subsequent  Contract  Referring  to  Previous  One — Sufficient 
Note  or  Memorandum. — Where  a  written  contract  is  not  signed 
by  all  the  parties  thereto,  a  subsequent  written  contract  between 
the  same  parties,  signed  by  all  of  them,  in  which  specific  reference 
is  made  to  the  former  contract,  is  a  sufficient  note  or  memorandum 
in  writing  of  the  previous  contract  to  satisfy  the  statute  of  frauds. 

Id. — Breach  of  Contract  to  Cut  and  Sell  Timber — Action  to  Be- 
cover  Profits. — Upon  the  breach  of  an  agreement  to  cut  and  sell 
to  the  plaintiff  certain  standing  timber,  the  same  to  be  delivered 
in  the  form  of  logs  at  plaintiff's  mill,  the  plaintiff  may  treat  the 
breach  as  putting  an  end  to  the  contract  for  aU  purposes  of  per- 
formance, and  sue  for  the  profits  he  would  have  realized  if  he  had 
not  been  prevented  from  performing. 

Id. — SuFFiaENCY  of  Complaint — Averment  not  Showing  Rescission. 
A  complaint  which  otherwise  aptly  alleges  such  a  cause  of  action 
will  not  be  construed  as  showing  a  previous  rescission  of  the  con- 
tract by  the  plaintiff,  merely  because  it  contains  an  averment  that 
the  plaintiff  gave  the  defendants  a  notice  stating  that  he  had  elected 
to  rescind  and  cancel  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa County,  and  from  an  order  refusing  a  new  trial.  J.  J. 
Trabuceo,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Robert  L.  Hargrove,  for  Appellants. 
Everts  &  Ewing,  and  M.  G.  Gallagher,  for  Respondent. 

SHAW,  J. — This  is  an  action  for  damages  for  breach  of 
contract.  A  demurrer  to  the  complaint  was  overruled,  and 
after  answer  filed  the  case  was  tried  by  a  jury  and  a  verdict 
of  five  thousand  dollars  returned  in  favor  of  the  plaintiff. 
This  amount  was  reduced  to  four  thousand  dollars  by  order 
of  the  trial  court,  on  motion  for  new  trial.  The  defendants 
appeal  from  the  judgment  and  from  an  order  denying  a  new 
trial. 

The  contract  sued  on  was  dated  April  4,  1911,  the  material 
portions  thereof  being  as  follows:  The  defendants  agreed  to 
cut  and  sell  to  plaintiff  certain  standing  timber  situate  upon 
lands  owned  by  the  defendants,  during  the  years  1911  to  1914, 
inclusive,  the  timber  to  be  cut  into  logs  by  defendants  and  de- 
livered by  them  to  plaintiff  upon  the  logway  to  the  sawmill 
to  be  erected  on  said  premises  by  the  plaintiff,  the  total 
amount  so  delivered  in  the  four  years  not  to  exceed  six  mil- 
lion feet.  At  the  beginning  of  each  season  the  plaintiff  was 
to  notify  the  defendants  at  least  fifteen  days  prior  to  the 
time  he  intended  to  start  operating  the  mill  for  that  season. 
The  agreement  further  provided  that  plaintiff  "is  hereby 
granted  a  mill  site  together  with  all  lands  necessary  to  be 
used  in  connection  with  the  proper  running  of  said  mill"  on 
the  above  land.  The  price  of  the  lumber  was  fixed  and  other 
terms  were  stated  which  are  not  material  to  the  questions 
presented.  Upon  certain  contingencies  the  defendants  were 
to  purchase  the  mill  placed  on  the  premises  by  the  plaintiff 
as  above  specified.  The  preamble  to  the  contract  states  that 
it  is  made  '*  between  George  R.  Standart,  John  W.  Standart, 
and  Lowell  Standart,  .  .  .  parties  of  the  first  part,  and  W.  H. 
Walsh,  .  .  .  party  of  the  second  part.'*  The  contract  is 
signed  by  all  parties  except  Lowell  Standart. 

The  complaint  alleges  that  in  pursuance  of  said  contract  the 
mill  site  was  selected  on  said  lands,  and  the  plaintiff  con- 
structed the  mill  thereon  and  was  ready  to  receive  said  timber 
from  the  defendants  and  saw  the  same  into  lumber  during  the 
month  of  October,  1911.  That  during  the  month  of  October, 
1911,  '*the  defendants  delivered  to  said  mill  certain  logs,  most 
of  said  logs  being  logs  cut  from  dead  timber  on  said  lands  by 
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the  defendants,  and  said  dead  logs  not  being  of  growing  tim- 
ber standing  on  said  lands."  That  plaintiff  continued  to  saw 
said  logs  until  the  closing  season  of  the  year  1911,  but  that 
plaintiff  '*in  said  month  of  October,  1911,  did  notify  defend- 
ants that  said  logs  so  delivered  by  defendants  were  not  in  ac- 
cordance with  the  terms  and  conditions  of  said  contract  and 
were  not  all  logs  cut  from  growing"  timber  on  said  lands,  but 
were  mostly  dead  logs  of  an  inferior  quality.  That  on  or 
about  the  fifteenth  day  of  March,  1912,  as  provided  by  said 
contract,  the  plaintiff  notified  the  defendants  that  plaintiff 
was  ready  to  proceed  with  the.  sawing  for  the  season  of  1912, 
demanding  that  defendants  deliver  to  said  mill,  in  accordance 
with  the  terms  of  said  contract,  the  logs  cut  from  the  standing 
and  growing  timber  on  said  described  lands,  but  that  the  de- 
fendants refused  to  deliver  any  logs  whatsoever  in  accordance 
with  the  terms  of  the  contract,  but  filled  the  logway  with  de- 
caying and  dead  timber  cut  from  decaying  dead  trees,  that 
plaintiff  thereupon  refused  to  accept  such  logs  and  demanded 
that  defendants  deliver  logs  cut  from  standing  and  growing 
timber,  all  of  which  defendants  refused  to  do.  That  plaintiff 
prior  to  the  commencement  of  this  action  notified  the  defend- 
ants that  because  of  said  refusal  to  perform  their  part  of  the 
contract  plaintiff  had  elected  to  rescind  and  cancel  said  con- 
tract. It  is  further  alleged  that  plaintiff  had  performed  said 
contract  on  his  part  up  to  the  time  of  the  breach  thereof  by 
the  defendants,  and  was  ready  and  willing  and  able  to  per- 
form all  of  said  contract  to  be  performed  by  him,  and  that  by 
reason  of  the  breach  of  contract  by  defendants  the  plaintiff 
was  damaged  in  the  sum  claimed. 

The  appellants  first  insist  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  the  contention  being  that  the 
contract  sued  on  is  one  relating  to  the  sale  of  real  estate  and, 
further,  that  said  contract,  by  its  terms,  was  not  to  be  per- 
formed within  one  year,  and  that  inasmuch  as  it  was  not 
signed  by  Lowell  Standart,  one  of  the  defendants,  it  is  within 
the  statute  of  frauds  and  void. 

The  allegation  that  the  defendants  executed  the  written 
contract  means  that  all  of  them,  including  Lowell  Standart, 
executed  it.  The  demurrer  admits  the  truth  of  the  statement. 
The  fact  that  the  copy  attached  as  an  exhibit  to  the  complaint 
does  not  show  his  signature  thereto,  is  not  an  allegation.  At 
most  it  merely  creates  an  uncertainty  on  the  subject,  a  defect 
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that  cannot  be  reached  by  a  general  demurrer.  There  is  no 
demurrer  on  the  ground  of  uncertainty  or  ambiguity.  The 
general  demurrer  was,  therefore,  properly  overruled. 

The  defense  of  the  statute  of  frauds  is  available,  however, 
under  the  answer  denying  generally  the  execution  of  the  con- 
tract. (Feeney  v.  Howard,  79  Cal.  525,  [12  Am.  St.  Rep.  162, 
4  L.  E.  A.  826,  21  Pac.  984] .)  Upon  the  trial  the  defendants 
objected  to  the  admission  of  the  contract  in  evidence,  on  the 
ground  that  it  was  not  executed  by  Lowell  Standart.  This 
properly  presented  the  questions  attempted  to  be  raised  by 
the  demurrer.  But  in  a  cross-complaint  filed  by  the  defend- 
ants a  contract  is  set  forth,  dated  July  29,  1911,  and  signed 
by  all  parties,  including  Lowell  Standart,  wherein  reference 
is  made  to  the  contract  sued  on  in  the  following  manner; 
'*When  this  contract  is  completed  and  payments  being  made 
the  previous  contract  between  W.  H.  Walsh  and  George  R 
Standart,  John  W.  Standart  and  Lowell  Standart  will  become 
void,  but  not  if  this  contract  is  not  carried  out."  The  answer 
to  the  cross-complaint  expressly  admits  the  execution  of  this 
contract.  The  evidence  also  shows  that  Lowell  Standart  ex- 
ecuted the  said  contract  of  July  29th  and  that  it  was  not  car- 
ried out.  The  passage  quoted  constituted  a  sufficient  note  or 
memorandum  in  writing  of  the  previous  contract  of  April  4th 
to  satisfy  the  statute  of  frauds.    This  answers  the  objection. 

The  appellants  next  insist  that  even  if  the  validity  of  the 
contract  be  conceded  the  plaintiflf  is  entitled  to  recover,  not 
under  the  contract,  but  only  upon  a  quantum  meruit,  citing 
McConnell  v.  CoroTia  City  Water  Co.,  149  Cal.  60,  64,  [8 
L.  R.  A.  (N.  S.)  1171,  85  Pac.  929],  wherein  the  court  said: 
*'One  who  has  been  injured  by  a  breach  of  contract  has  an 
election  to  pursue  any  of  three  remedies.  He  may  treat  the 
contract  as  rescinded  and  may  recover  upon  a  quantum  mer- 
uit so  far  as  he  has  performed ;  or,  he  may  keep  the  contract 
alive  for  the  benefit  of  both  parties,  being  at  all  times  ready 
and  able  to  perform ;  or,  he  may  treat  the  repudiation  as  put- 
ting an  end  to  the  contract  for  all  purposes  of  performance, 
and  sue  for  the  profits  he  would  have  realized  if  he  had  not 
been  prevented  from  performing.  In  the  last  case  the  con- 
tract would  be  continued  in  force  for  that  purpose."  The 
complaint  is  not  wholly  consistent  on  the  subject  of  rescission. 
In  one  paragraph  it  alleges  that  ^Hhe  plaintilBf  notified  the  de- 
fendants and  each  of  them  that  by  reason  of  their  failure  and 
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refusal  and  neglect  to  carry  out  the  said  contract  and  to  per- 
form the  same  on  their  part  to  be  performed  the  plaintiff  has 
elected  to  rescind  and  cancel  said  contract."  This  is  not  an 
allegation  that  the  plaintiff  had  rescinded  the  contract,  or  that 
the  contract  had  been  rescinded.  It  merely  alleges  that  the 
plaintiff  gave  the  defendants  the  notice  described.  The  com- 
plaint proceeds  to  allege  that  plaintiff  had  fully  performed 
his  part  of  the  contract  up  to  the  time  of  the  breach  thereof 
by  the  defendants  and  has  been  ready,  able,  and  willing  to 
continue  its  performance,  that  defendants  have  refused,  and 
still  refuse,  to  perform  the  contract,  or  any  part  thereof,  and 
that  by  reason  of  the  said  breach  of  said  contract  by  the  de- 
fendants the  plaintiff  has  been  and  is  damaged  in  the  sum  of 
twenty-five  thousand  dollars.  There  are  no  averments  of  the 
return  or  offer  to  return  by  the  plaintiff  of  the  things  he  had 
received  under  the  contract,  or  of  a  demand  for  the  restora- 
tion to  him  by  defendants  of  that  which  they  had  received  un- 
der it,  or  of  the  reasonable,  or  any,  value  thereof,  all  of  which 
should  appear  in  a  complaint  on  the  quantum  meruit,  unless 
the  common  count  is  used,  which  is  not  the  case  here.  (Civ. 
Code,  sec.  1691.)  The  previous  allegations  show  clearly  that 
the  plaintiff  is  complaining  of  the  refusal  of  defendants  to  go 
on  and  of  the  consequent  deprivation  of  the  profits  that  would 
have  accrued  to  him  if  logs  sufficient  to  make  the  six  million 
feet  of  lumber  had  been  delivered  by  the  defendants  to  him 
within  the  four  years,  as  they  had  agreed  to  do.  The  com- 
plaint is  to  be  construed  as  stating  a  cause  of  action  under  the 
third  alternative  mentioned  in  McConnell  v.  Corona  City 
Water  Co.,  149  Cal.  60,  [8  L.  R.  A.  (N.  S.)  1171,  85  Pac.  929]. 
It  is  of  the  same  character  as  the  actions  considered  in  Hale 
V.  Trout,  35  Cal.  229 ;  Fountain  v.  Semi-Tropic  Land  etc.  Co,, 
99  Cal.  677,  681,  [34  Pac.  497],  and  Alderson  v.  Houston,  154 
Cal.  1,  10,  [96  Pac.  884].  The  court,  at  the  request  of  the  de- 
fendants, repeatedly  instructed  the  jury  that  if  it  should  find 
that  the  contract  had  been  rescinded  and  canceled  before  the 
action  was  begun,  the  plaintiff  could  not  recover  damages  for 
a  breach  thereof.  Whether  this  instruction  is  correct  or  not, 
the  defendants  cannot  complain  of  it,  since  they  requested  it, 
and  the  verdict  for  the  plaintiff  is  to  be  taken  as  a  finding  by 
the  jury  that  the  contract  was  not  rescinded  and  canceled  in 
the  manner  contemplated  by  the  instructions.  There  was  no 
evidence  of  rescission  by  mutual  consent.    It  is  not  claimed 
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that  there  was  any  evidence  that  either  party  ever  restored,  or 
offered  to  restore,  to  the  other  everything  or  anything  of  value 
which  he  had  received  from  the  other  under  the  contract,  or 
of  any  actual  rescission.  The  evidence  showed  a  continual 
demand  by  plaintiff  for  the  proper  performance  of  the  con- 
tract. There  is  no  merit  in  the  objection  relating  to  the  qucfi- 
tion  of  rescission. 

The  only  remaining  question  requiring  notice  is  the  conten- 
tion that  the  evidence  does  not  support  the  judgment  for  the 
amount  of  damages  given.  In  view  of  the  conflict  in  the  evi- 
dence it  is  sufficient  answer  to  such  objection  to  point  out  that 
there  was  testimony  on  the  part  of  witnesses  for  both  plaintiff 
and  defendants  that  the  logs  delivered  by  defendants  were  not 
in  accordance  with  the  terms  of  the  contract,  but  were  cut  from 
dead  and  decaying  logs,  some  of  them  being  "worse  than  rot- 
ten," to  quote  one  of  defendants'  witnesses.  Considering  the 
amount  of  timber  to  be  cut  under  the  contract,  the  testimony 
as  to  the  market  value  of  the  same,  and  the  probable  profits 
to  be  made  by  the  plaintiff  it  cannot  be  said  that  the  amount 
of  damages  awarded  is  without  substantial  support  in  the  evi- 
dence. 

The  judgment  is  affirmed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 
Hearing  in  Bank  denied. 
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MEMORANDUM  CASES. 


[Grim.  No.  2054.    In  Banfc-nJanuary  8,  1917.]  ' 
In  re  E.  B.  WAITE  on  Habeas  Corpua. 

OouNTiES — INTOZIOATINO  LiQuoBS. — ^Writ  discliarged  and   prisoner  re- 
manded on  tho  authority  of  In  re  Uch,  ante,  p.  180. 

APPLICATION  for  a  Writ  of  Habeas  Corpus. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  In  re 
Isch,  awte,  p.  180. 

Allison  &  Dickson,  for  Petitioner. 

T.  W.  Duckworth,  District  Attorney,  for  Respondent. 

THE  COURT.— On  the  authority  of  In  re  Fred  Isch,  ante, 
p.  180,  this  day  decided,  the  writ  is  discharged  and  the  peti- 
tioner remanded  to  the  custody  of  the  sheriff  of  San  Bernar- 
dino County. 


[8.  F.  No.  6810.    In  Bank.-.Jani]ai7  8,  1917.] 

'J.  A.  COOPER,  Respondent,  v.  CITY  AND  COUNTY  OP 
SAN  FRANCISCO,  Appellant. 

San  Feakoisoo— Tunnel  Under  Sthbet— Assessment  District. — Judg- 
ment rerened  on  the  autboritj  of  Hayne  ▼.  San  Franeieoo,  ante, 
p.  185. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Hayne 
T.  San  Francifico,  ante,  p.  185. 
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Percy  V.  Long,  City  Attorney,  and  George  Lull,  Assistant 
City  Attorney,  for  Appellant. 

J.  A.  Cooper,  in  pro,  per.,  for  Respondent. 

THE  COURT.— This  appeal  involves  the  same  tunnel  assess, 
ment  that  was  under  consideration  in  Hayne  et  al.  v.  City  and 
County  of  San  Francisco,  ante,  p.  185,  this  day  decided.  The 
parties  have  stipulated  that  the  facts  are  the  same,  except  as 
to  the  parties  and  the  amount  of  the  assessment,  and  that  the 
decision  in  this  case  shall  be  the  same  as  in  No.  6802.  The 
same  judgment  is  therefore  given. 

The  judgment  is  reversed. 

Rehearing  denied. 


[S.  P.  No.  6801.    In  Bank.— January  8,  1917.] 

TELEGRAPH  HILL  NEIGHBORHOOD  ASSOCIATION, 
Respondent,  v.  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO,  Appellant. 

San  PRA.NCISCO — Tunnel  TJndee  Steebt— Assessment  Disteict.— Judg- 
ment reversed  on  the  authority  of  Hayne  y.  San  Francisco,  ante, 
p.  185. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Hayne 
V.  San  Francisco,  ante,  p.  185. 

Percy  V.  Long,  City  Attorney,  and  George  Lull,  Assistant 
City  Attorney,  for  Appellant. 

J.  A.  Cooper,  for  Respondent. 

THE  COURT. — This  appeal  involves  the  same  tunnel  assess- 
ment that  was  under  consideration  in  Hayne  et  al.  v.  City  and 
County  of  San  Francisco,  ante,  p.  185,  this  day  decided.  The 
parties  have  stipulated  that  the  facts  are  the  same,  except  as 
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to  the  parties  and  the  amount  of  the  assessment,  and  that  the 
decision  in  this  case  shall  be  the  same  as  in  No.  6802.    The 
same  judgment  is  therefore  given. 
The  judgment  is  reversed. 

Behearing  denied. 


[8.  P.  No.  6817.     In  Bank.— January  8,  1917.] 

A.  M.  SIMPSON,  Respondent,  v.  CITY  AND  COUNTY  OF 
SAN  FRANCISCO,  Appellant. 

San  F&ancisco  —  Tunnel  Under  Street  —  Assessment  Disteiot. — 
Judgment  reversed  on  the  authority  of  Hayne  ▼.  San  Francisco, 
ante,  p.  185 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  HayT^ 
V.  San  Francisco,  ante,  p.  185. 

Percy  V.  Long,  City  Attorney,  and  George  Lull,  Assistant 
City  Attorney,  for  Appellant. 

J.  A.  Cooper,  for  Respondent. 

THE  COURT. — This  appeal  involves  the  same  tunnel  assess- 
ment that  was  under  consideration  in  Hayne  et  al.  v.  City  and 
County  of  San  Francisco,  ante,  p.  185,  this  day  decided.  The 
parties  have  stipulated  that  the  facts  are  the  same,  except  as 
to  the  parties  and  the  amount  of  the  assessment,  and  that  the 
decision  in  this  case  shall  be  the  same  as  in  No.  6802.  The 
same  judgment  is  therefore  given. 

The  judgment  is  reversed. 

Rehearing  denied. 
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[Sac.  No.  2556.    In  Bank.— Mareli  17,  1917.] 

EUNICE  J.  PROPER,  Respondent,  v.  RECLAMATION  DIS- 
TRICT  No.  1500,  ct  al.,  Appellants. 

Bbclamation  District — ^Nayioable  Waters — Police  Power. — Judg- 
ment reversed  on  the  authority  of  Gray  ▼.  Be<^matian  Diitriet,  aniU, 
p.  622. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County.    Emmet  Seawell,  Judge  presiding. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Chray 
V.  Reclamation  District,  ante,  p.  622. 

A.  C.  &  H.  L.  Huston,  and  Devlin  &  Devlin,  for  Appellants. 

A.  H.  Hewitt,  for  Respondent 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  Amici  Curiae. 

THE  COURT.— This  case  in  all  its  essentials  identical  with 
that  of  Oray  et  d.  v.  Reclamation  District  No.  1500  et  al.,  ante, 
p.  622,  this  day  decided.  Upon  the  authority  of  that  case 
the  judgment  herein  appealed  from  is  reversed  and  the  cause 
remanded. 
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ABATEMETNT.    See  Judgment,  4. 

ACCOUNTINO.    See  Estates  of  Deceased  Penonfl,  6;  Trust,  11-18. 

ADMIBALTT.    See  Workmen's  Compensation  Act,  16-26. 

ADOPTION. 

1.  Nbw  Tobk  Statute  o»  1884 — ^Tnsuiticjient  Evidence  ot  Adoption. 

The  adoption  of  a  minor  child  in  conformity  with  the  act  of  the 
state  of  New  York  of  May  31,  1884,  authorizing  the  adoption  of 
children  in  the  custody  of  charitable  corporations  by  a  formal  writ- 
ten instrumenjt  of  adoption,  sealed,  executed,  and  signed  by  the 
corporation  and  the  adopting  person  in  the  manner  specified  in 
such  act,  cannot  be  established  by  mere  evidence  of  an  entry  in 
the  register  of  the  corporation  that  the  child  had  been  "adopted," 
nor  by  proof  of  declarations  that  certain  lost  papers  were  "adop- 
tion" papers,  nor  without  proof  that  the  child  was  placed  in  the 
institution  under  such  circumstances  as  gave  the  officers  thereof 
power  to  enter  into  a  contract  for  adoption.  (Estate  of  McCombs, 
211.) 

2.  PowEE  TO  Adopt  is  Statutoet  —  Inhkeitance  feom  Adopting 
Paeent — Strict  Pboop  op  Oompuance  With  Statute. — The  power 
to  adopt  children  is  a  creation  of  statute,  and  was  unknown  to  the 
common  law.  The  mode  is  the  measure  of  the  power,  and  to  estab- 
lish the  child's  right  to  inherit  from  the  person  claimed  as  an  adopt- 
ing parent,  there  must  be  proof  of  .an  act  of  adoption  done  in  strict 
accordance  with  the  statute.     (Id.) 

3.  Burden  of  Pboop  to  Estabubh  Status  as  Adopted  Child— Liv- 
ing WITH  Testatrix  as  a  Child. — In  a  contest  by  one  seeking  to 
establish  as  against  the  legatees  and  devisees  under  a  will  her  own 
status  as  an  adopted  daughter  of  the  testatrix,  the  burden  of  proof 
is  upon  her  to  establish  her  standing  as  an  adopted  child.  Proof 
that  she  had  lived  with  the  testatrix  and  her  husband  and  had  been 
treated  as  a  ehild  is  not  sufficient.     (Id.) 

AGENCY. 

1.  Ratification  of  Agent's  Oppressive  Acts — ^Punitive  Daicaoes. — 
While  a  principal  may  ratify  and  approve  the  oppressive  acts  of 
his  agent,  and  the  failure  to  discharge  such  agent  may  be  evidence 
tending  to  show  ratification,  still  the  mere  omission  to  dispense  with 
the  services  of  the  offender,  standing  by  itself  and  unsupported  by 
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AGENCY  (Continued). 

any  other  eireiimstanees  indieating  the  employer't  approvml  ef  hia 
eourae,  is  neyer  sufficient  to  establish  ratification.  But  by  contiBu- 
ing  the  wrongdoer  in  his  seiyice  after  knowledge  or  opportunity  to 
learn  of  the  misconduct,  and  by  other  acts,  the  principal  may  become 
an  abettor  of  the  oppression  and  may  make  himself  liable  in  punittw 
damages.  (E^dmunds  ▼.  Atchison,  T.  &  S.  F.  By.  Co.,  246.) 
8.  AsiAui^  BT  AaxN^— Oppoktunitt  of  B1DU88INO  Wbonq  ab  Coh- 
DITION  TO  PuNinvx  DAMAGES. — In  an  action  against  a  principal  to 
recoyer  damages  for  an  assault  by  his  agent,  if  the  plaintiff  wishes 
to  charge  the  principal  with  vindictive  damages,  he  should  inform 
him  of  the  facts  before  commencing  the  action,  and  should  give  him 
an  opportunity  of  redressing  the  wrong.  The  mere  notiilcatioii  of 
the  principal  of  the  claim  of  the  injured  person  is  not  enough. 
There  should  be,  in  addition  to  this,  time  and  opportunity  for  in- 
Testigation.     (Id.) 

3.  EvmsNCB — Opinion  as  to  Extent  of  Fobob  Usedw — In  an  action 
against  a  railroad  company  to  recover  for  an  alleged  assault  by  its 
employee  in  forcibly  ejecting  the  plaintiff  from  its  right  of  way,  a 
witness  may  not  testify  that  in  his  opinion  the  employee  used  mors 
force  than  was  necessary.     (Id.) 

4.  AcTiNO  foe  Both  Pabties  in  Matteb  of  Sale-— Bight  to  Com- 
pensation— Knowledge  bt  Pbingipals  of  Double  Agency.— If  an 
agent  is  engaged  by  both  parties  to  effect  a  sale  of  property  from 
one  to  the  other,  or  an  exchange  between  them,  not  as  a  mere  middle- 
man to  bring  them  together,  but  actively  in  inducing  each  to  make 
the  trade,  he  cannot  recover  compensation  from  either  party,  unless 
both  parties  knew  of  the  double  agency  at  the  time  of  the  transac- 
tion, and  it  is  immaterial  that  he  acted  fairly  and  honorably  to  both. 
(Glenn  v.  Bice,  269.) 

6.  Double  Agency  Contbabt  'to  Public  Poucy. — The  infirmity  of 
such  a  contract  does  not  arise  from  the  agent's  actual  conduct  in  the 
given  case,  but  from  the  policy  of  the  law  which  will  not  allow  a 
man  to  gain  anything  from  a  relation  so  conducive  to  bad  faith  and 
double  dealing.     (Id.) 

6.  Ignobance  by  One  Pbincipal  of  Double  AGENCY.^^he  fact  that 
the  principal  whom  the  agent  sues  was  aware  of  the  double  agency  and 
of  the  payment,  or  agreement  to  pay,  compensation  by  the  other 
party,  and  consented  thereto,  does  not  entitle  him  to  recover.  He 
must  show  knowledge  by  both  parties.     (Id.) 

7.  Note  Given  Agent  by  Pbincipal  is  Invalid. — ^A  promissory  note 
given  the  agent  for  his  services  by  the  principal  who  was  aware  of 
the  double  agency,  the  other  principal  being  in  ignorance  thereof, 
is  invalid.     (Id.) 

8.  Factob — Lien  fob  Advances — Termination  of  Agency. — An  agent, 

into   whose   possession    the   principal   has   put   personal   property 
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for^pnrposes  of  a  sale,  ia  a  factor,  and  be  baa  a  lien  on  the  prop^tj 
for  all  proper  outlays  made  by  him  in  connection  with  the  agency. 
On  the  termination  of  the  agency  by  the  principal,  upon  the  agenfi 
refusal  or  failure  to  sell,  the  agent  is  still  entitled  to  reimburse- 
ment for  his  adyancesy  and  to  retain  the  property  as  security. 
(Cass  y.  Bochester,  858.) 
9.  Pleai>ing — Goods  Dbuvbbed  on  Conbionmsnt. — ^A  complaint  to  re- 
coyer  the  possession  or  the  yahie  of  personal  property,  alleged  to 
haye  been  deliyered  to  the  defendant  "on  consignment''  for  the  pur- 
poses of  sale,  is  based  on  the  contract  of  agency  and  not  on  a  con- 
tract of  sale,  and  it  is  erroneous  to  render  judgment  for  the  plaintiff 
on  the  pleadings,  where  the  answer  sets  up  a  lien  for  advances  made 
by  the  agent.     (Id.) 

10.  Obuoateon  of  Conbiqnxe  to  Bsmit  Fixsd  Amount. — The  circum- 
stance that  the  consignee  was  to  remit  a  fixed  sum,  irrespectiye  of 
the  amount  for  which  he  might  sell  the  property,  is  not  inconsistent 
with  the  relation  of  principal  and  factor.     (Id.) 
Bee  Broker;  Intoxicating  Liquors,  3,  4;  Partition,  1. 

APPEAL. 

1.  Appeal  upon  Judgment-roll — ^EIrbobs  Considered. — ^Where  an  ap- 
peal stands  upon  the  judgment-roll  alone,  only  errors  appearing 
therein  can  be  considered,  and  the  court  cannot  consider  alleged 
error  in  excluding  certain  eyidence  offered  for  the  purpose  of  prey- 
ing the  testimony  of  material  witnesses  who  had  testified  at  the 
former  trial,  but  who  had  since  died.     (Neale  y.  Morrow,  49.) 

2.  Findings  on  Conflicting  EyiDENCE— Scope  or  Bule. — The  rule  that 
the  findings  of  a  trial  court  upon  conflicting  eyidence  are  conclusive 
on  the  appellate  courts,  and  that  all  reasonable  inferences  are  to  be 
indulged  to  support  the  findings,  does  not  justify  the  sustaining  of 
a  finding  when  it  has  not  the  support  of  substantial  eyidence. 
(Monsen  v.  Monsen,  97.) 

3.  Order  Denting  New  Trial. — Since  the  amendment  of  1915  to  sec- 
tion 963  of  the  Code  of  Civil  Procedure,  no  appeal  lies  from  an 
order  denying  a  motion  for  new  trial.     (Gray  v.  Cotton,  256.) 

4.  Judgment  Against  Surety  on  Stay  Bond — Motion  for  Judgment 
— Only  Question  of  Law  Involved. — A  judgment  against  a  surety 
on  an  undertaking  given  in  pursuance  of  section  942  of  the  Code  of 
Civil  Procedure  for  the  stay  of  execution  upon  an  appeal  from  a 
money  judgment,  entered  on  motion  of  the  respondent  after  the 
affirmance  of  the  judgment  appealed  from,  only  involves  the  decision 
of  the  question  of  law,  whether  or  not,  upon  the  records  and  files  in 
the  case,  the  respondent  ia  entitled  to  the  judgment  against  the 
surety.     (Id.) 
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APPEAL  (Continued). 

5.  New  Tbial  of  Pboobbdino  Against  Subett  not  Aujowm^ — Tlie 
Buretj  is  not  entitled  to  a  new  trial  of  the  proceeding  by  whidi  tbe 
judgment  against  him  was  given,  and  the  pendency  of  his  attempted 
motion  therefor  did  not  extend  the  time  for  taking  an  appeal  from 
the  judgment  against  him  beyond  the  sixty  days  allowed  by  seetioa 
939  of  the  Code  of  Civil  Procedure.     (Id.) 

6.  New  Trials  not  Applxgablb  to  Motions. — The  provisions  of  the 
Code  of  Civil  Procedure  authorizing  new  trials,  refers  to  the  trials 
and  decisions  of  the  issues  of  fact  in  civil  actions  and  proeeedingSy 
raised  by  ordinary  pleadings,  and  has  no  reference  to  decisions  of 
questions  of  fact  on  motions.  A  new  trial  does  not  lie  to  secure  the 
re-examination  of  the  decision  of  a  motion.     (Id.) 

7.  Appeal  rnoif  Judgment— AivTEKNATivE  Methoi^— Absence  op  Noncs 
OF  Entry — Time  of  Apprait— Extent  of  Review.— Under  the  alter- 
native method  of  appeal  provided  by  section  941b  of  the  Code  of 
Civil  Procedure,  as  enacted  in  1907,  where  no  notice  of  the  entry 
of  judgment  had  been  served  on  the  appellant,  an  appeal  from  the 
judgment  taken  within  six  months  after  its  entry  is  in  time,  and 
any  question,  including  that  of  the  sufficiency  of  evidence  to  sup- 
port the  findings,  may  be  reviewed.  The  fact  that  the  appellant  may 
have  had  knowledge  of  the  entry  of  the  judgment  does  not  limit  his 
time  for  appeal  under  such  method  to  sixty  days  from  the  date  upon 
which  such  knowledge  was  brought  hbme  to  him.  (Magee  v.  Magee, 
276.) 

8.  Contempt — Taking  Possession  of  Land  by  Pabty  Legally  Dispos- 
sessed—  Alias  Writ  of  Possession. — The  amendment  of  1907 
to  section  1210  of  the  Code  of  Civil  Procedure  does  not  give  a 
right  of  appeal  from  an  order  adjudging  guilty  of  contempt  a 
party  who  had  retaken  possession  of  real  property  from  which  he 
had  been  dispossessed  under  a  judgment  and  process  against  him, 
and  directing  an  alias  writ  to  issue  to  restore  the  possession  to  the 
party  entitled  under  the  judgment.  (Bond  v.  Superior  Court  of 
Alameda  County,  376.) 

9.  Stay  of  Execution  Pending  Appeal. — A  provision  in  such  order 
for  a  stay  of  execution  in  the  event  an  appeal  were  taken  from  the 
portion  thereof  directing  an  alias  writ  of  possession  to  issue  will  be 
annulled  on  certiorari,     (Id.) 

10.  Typewritten  Transcript — Failure  of  Briefs  to  Embody  Parts 
OF  Beoobd — Affirmance  of  Judgment. — On  an  appeal  from  the 
judgment,  where  the  transcript  of  the  record  is  presented  in  type- 
writing as  provided  by  sections  953a  et  seq.  of  the  Code  of  Civil 
Procedure,  the  failure  of  the  appellant  to  print  in  his  briefs  on 
appeal  such  portions  of  the  record  as  he  desires  to  call  to  the  atten- 
tion of  the  court,  justifies  an  affirmance  of  the  judgment  without 
further  consideration.     (Miller  v.  Oliver,  404.)^ 
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APPEAL  (Continued). 

11.  FsiYOLOUS  AppEAii— Damages. — In  this  aetion  to  cancel  a  deed,  in 
which  the  findings  and  judgment  were  in  favor  of  the  defendants, 
the  plaintiff's  appeal  is  held  to  be  without  merit,  and  the  case  one 
for  the  imposition  of  damages  for  taking  a  frivolous  appeal     (Id.) 

12.  Appeal  fbom  Order  Bbpusino  Injunction  Pendente  Lite — ^Re- 
STEAININO  Obdeb  PENDING  APPEAL. — On  an  appeal  from  an  order 
refusing  an  injunction  pendente  lite  and  dissolving  a  temporary  re- 
straining order,  the  appellate,  court  has  no  power  to  make  an  order 
granting  the  restraining  relief  prayed  for  pending  the  determination 
of  the  appeal  (Napa  Valley  Electric  Co.  ▼.  Calistoga  Electric  Co., 
411.) 

13.  Time  fob  Taking — Obdeb  Admitting  Will  to  Pbobate— New 
Tbial  Pending. — The  provision  of  section  939  of  the  Code  of  Civil 
Procedure,  as  amended  in  1915,  providing  that  if  proceedings  on 
motion  for  a  new  trial  are  pending,  the  time  for  appeal  from  the 
judgment  shall  not  expire  until  thirty  days  after  entry  in  the  trial 
court  of  the  order  determining  the  motion  for  a  new  trial,  or  other 
termination  in  the  trial  court  of  the  proceedings  upon  such  motion, 
is  applicable  in  the  matter  of  an  appeal  from  an  order  admitting  a 
will  to  probate.     (Estate  of  Sailer,  498.) 

14.  New  Method — Pbepabation  op  Tbanscbipt — Code  Pbovisions  not 
JuBiSDicnoNAL. — The  provisions  of  sections  953a,  953b,  and  953c, 
of  the  Code  of  Civil  Procedure,  relating  to  the  preparation  of 
the  transcript  on  appeal,  which  is  a  substitute  for  the  bill  of 
exceptions  under  the  old  method  of  appeal,  are  not  jurisdictional, 
and  delays  in  the  preparation  due  to  the  reporter  and  clerk  are  not 
fatal  to  the  appeal.     (Fisher  v.  Oliver,  781.) 

15.  Appeal  pbom  Judgment  Within  Sixty  Days  —  Suitioienoy  op 
Evidence— Applicability  op  Code  Pbovision  to  Both  Methods. — 
The  provision  of  subdivision  1,  section  939,  of  the  Code  of  Civil 
Procedure,  that  exception  to  the  decision  upon  the  ground  that  it 
is  not  supported  by  the  evidence  may  be  considered  upon  an  appeal 
from  the  judgment  when  taken  within  sixty  days  from  the  entry, 
applies  to  appeals  taken  under  the  old  as  well  as  under  the  new 
method.     (Id.) 

See  Arbitration  and  Award,  1,  5 ;  Attorney  at  Law,  1 ;  Certiorari, 
2;  Contract,  1;  Corporation,  1,  2;  Employer  and  Employee,  11; 
Fraud,  1;  Injunction,  1-3,  7;  Judgment,  Ij  New  Trial,  6,  8; 
Will,  18,  19. 

APPEARANCE.    See  Jurisdiction. 

ARBITRATION  AND  AWARD. 
1.  Judgment — Appeal. — In  arbitration  proceedings,  the  code  does  not 
permit  a  separate  appeal  from  the  judgment  entered  on  the  award. 
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AEBITBATION  AND  AWARD  (Oontinued). 

even  though  the  entry  ocean  after  a  decision  on  a  motion  to  vacate 
made  under  sectiona  1287  and  1288  of  the  Code  of  (^vil  Procedure, 
as  the  only  appeal  allowable  is  from  the  deeision  on  the  motion. 
(Utah  Construction  Co.  t.  Western  Pacific  By.  Co.,  156.) 

2.  UNQUAXinKD   Submission   or    Contboyebsy  —  Sbtting    Asidb  or 

AwABD.^-An  award  made  upon  an  unqualified  submission  will  not  be 
set  aside  on  the  ground  that  it  is  contrary  to  law,  unless  error 
appears  on  the  face  of  the  award  and  causes  substantial  injustiee. 
(Id.) 

3.  Submission  on  Tebms — ^Bulb.^A  different  rule  obtains  where  the 
arbitrators  are  required  by  the  terms  of  the  submission  to  determine 
the  rights  of  the  parties  according  to  law,  as  in  such  a  case  a  failure 
to  so  determine  is  sufficient  ground  to  avoid  the  award.     (Id.) 

4.  Entot  or  Submission  Agreement  as  Coubt  Obdeb  —  Abbfratob 

NOT  Judos  Pbo  Tbmpobe. — An  agreement  that  a  submission  to 
arbitration  shall  be  entered  as  an  order  of  court  under  section  1283 
of  the  Code  of  Civil  Procedure  does  not  make  the  arbitrator  a  judge 
pro  tempore  of  the  superior  court  under  section  S,  article  Yl,  of 
the  constitution,  as  amended.     (Id.) 

5.  Beview  or  Awabd — Appeal — SumciENCY  or  Etidenge. — ^Upon  an 

appeal  taken  in  an  arbitration  proceeding,  the  sufficiency  of  the 
evidence  to  sustain  the  award  will  not  be  reviewed,  unless  other- 
wise provided  by  the  terms  of  the  submission  agreement,  as  the 
provisions  of  section  1287  of  the  Code  of  Civil  Procedure  do  not 
authorize  the  appellate  court  to  consider  the  weight  of  the  evidence 
or  to  overrule  the  arbitrator  where  he  baa  drawn  leasonAbb  in- 
ferences from  the  facts  proven.     (Id.) 

See  Partition,  1-4I. 
ABSON.    See  Criminal  Law. 
ASSAULT.    See  Agency,  2,  3. 
ASSIGNMENT.    See  Pleading,  11;  Sale,  I. 

ATTOBNEY  AT  LAW. 

1.  Appeai*— Substitution  or  Attobnets — ^Pbesumption  <mp  Pboof  or 
Notice  or  Motion. — On  an  appeal  from  an  order  refusing  to  vacate 
an  order  for  the  substitution  of  attorneys,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary  in  the  record,  that  upon  the 
hearing  of  the  motion  for  the  substitution,  proof  was  made  in  the 
trial  court  that  due  notice  of  the  motion  had  been  given  to  the 
original  attorney.     (Gill  v.  Southern  Pacific  Co.,  84.) 

2.  Nonbeceipt  or  Notice — Absence  or  Evidence  or  Nonmaiung.— 
Where  the  original  attorney  resided  in  a  county  other  than  the  one 
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ATTORNEY  AT  LAW  (Continued). 

in  whieh  the  action  was  pending,  evidence  merely  that  he  did  not 
receive  notice  of  the  motion  is  not  sufficient  to  overcome  the  pre- 
sumption, if  the  record  is  silent  upon  the  question  whether  or  not 
such  notice  was  deposited  in  t^e  mail.  (Id.) 
8.  Settlbmint  Of  AonoN  by  Substituted  Attorney  —  Failubb  of 
Former  Attorney  to  Sanction. — A  plaintiff,  having  chosen  a  new 
attorney  and  having  procured  an  order  substituting  him  in  place  of 
the  old,  and  served  notice  of  the  substitution  on  the  attorney  of  the 
defendant,  and  having  proceeded  thereupon  with  his  new  attorney 
to  make  a  settlement  of  the  cause  with  the  defendant,  may  not  there- 
after ask  to  have  the  settlement  set  aside  on  the  ground  that  it  was 
not  sanctioned  by  the  former  attorney,  and  support  this  claim  by 
showing  that  the  order  of  substitution  was  made  without  due  notice 
to  the  former  attorney.  In  the  absence  of  fraud,  the  plaintiff 
should  be  bound  by  such  a  contract  and  the  defendant  protected 
therein.     (Id.) 

4.  Duty  With  Respect  to  Criticism  or  Courts. — Attorneys  at  law 

are  at  all  times  held  to  the  strictest  observance  of  the  principles 
of  truth,  honesty,  and  fairness,  especially  in  their  criticism  of  the 
courts,  to  the  end  that  the  public  confidence  in  the  due  administra- 
tion of  justice  be  upheld,  and  the  dignity  and  usefulness  of  the 
courts  be  noaintained.     (Matter  of  Humphrey,  290.) 

5.  MoRAi^  Turpitude — Charging  Misuse  or  Judicial  Ofpicb — Judge 
Candidate  for  Re-election — Publication  not  PknoLEOED. — An  at- 
torney at  law  is  guilty  of  moral  turpitude  warranting  his  disbarment 
in  publishing  an  article  which  in  effect  wantonly  charged  a  judge 
of  the  superior  court  with  knowingly  misusing  his  judicial  office  for 
the  purpose  of  bringing  financial  gain  to  a  litigant,  and  the  fact  that 
the  judge  was  at  the  time  a  candidate  for  re-election  does  not  make 
the  publication  privileged.     (Id.) 

6.  Revocation  of  Order  of  Admission  to  Bar — Fraudulent  Procure- 

ment or  Order. — A  decision  made  by  the  district  court  of  appeal 
upon  an  application  to  revoke  an  order  admitting  a  person  to  prac- 
tice law  on  the  ground  that  the  original  order  was  fraudulently 
procured  comes  within  the  power  of  transfer  to  the  supreme  court. 
(Matter  of  Wills,  467.) 

7.  Gkx>D  Moral  Character  of  Applicant — Burden  on  Appucant  to 

Show — Rejection  for  Want  of. — Upon  an  attorney's  application 
for  admission  to  practice  law  in  this  state  on  certificate,  the  burden 
is  on  him^to  produce  satisfactory  evidence  of  good  moral  character, 
and  the  court  may  reject  him  for  want  of  good  moral  character, 
although  it  does  not  appear  that  he  had  been  guilty  of  act)B  which 
would  be  cause  for  his  disbarment  or  suspension.     (Id.) 

8.  Revocation  of  Order  Admitting  to  Practice — Fraudulent  Con- 
cealment OF  Real   Character — Pleading— Inquiry  into   Char- 
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ATTORNEY  AT  LAW  (Continued). 

▲GTEB. — An  application  to  revoke  an  ordar  admitting  an  attomej  to 
practice  law,  on  the  ground  that  he  obtained  the  order  hj  means  of 
a  fraudulent  concealment  of  hb  real  character,  is  not  a  proceeding 
in  disbarment.  Allegations  as  to  his  character  are  necessarj  in 
such  application  in  order  to  show  that  if  there  shall  be  a  bona  fide 
inquiry  regarding  it,  the  court  would  be  authorized  to  reject  him 
because  of  the  facts  alleged.  If  the  court  should  conclude  that  the 
fraudulent  means  were  sufficiently  established  to  justify  a  revoca- 
tion of  the  order,  it  would  then  be  it's  duty  to  inquire  again  into  his 
moral  character,  and  that  inquiry  would  have  the  same  scope,  and 
be  subject  to  the  same  rules,  as  if  it  had  been  made  upon  his  origi- 
nal application.  (Id.) 
9.  Extent  of  Inquiry  to  Show  Peessnt  Character. — Upon  such  in- 
quiry, the  court  would  not  be  confined  to  acts  which  have  occurred 
since  the  enactment  of  the  amendment  of  1911  to  section  287  of  the 
Code  of  C&vil  Procedure,  but  may  consider  any  acts  or  conduct  occur- 
ring at  any  time,  provided  they  have  a  legal  tendency  to  prove  his 
present  character.     (Id.) 

10.  Fraudulently  Obtaining  Credit  —  Inducing  Witnesses  to  Con- 

ceal Truth. — One  who  obtains  credit  by  concealing  material  facts 
from  the  creditor,  and  who,  while  endeavoring  to  practice  in  the 
superior  court  by  indirection  before  he  is  admitted  as  an  attorney, 
endeavors  to  induce  witnesses  to  conceal  the  truth  and  to  evade  the 
giving  of  an  honest  answer,  is  not  a  person  of  that  high  character 
which  the  state  intends  shall  be  possessed  by  those  who  practice  as 
attorneys  in  the  courts.     (Id.) 

11.  Fraud  on  Court  —  Admission  Based  on  Foreign  License  —  Con- 
cealment of  Facts  Showing  Want  of  Character. — An  applicant 
for  admission  to  the  bar,  who,  after  withdrawing  two  applications 
made  to  the  district  court  of  appeal  of  the  district  of  his  residence 
because  of  objections  to  his  moral  character,  surreptitiously,  and 
without  changing  his  residence,  goes  to  another  state  and  secures  a 
license  to  practice  from  that  state,  and  then  returns  and  upon  such 
license  applies  for  admission  to  and  is  admitted  by  the  district  court 
of  appeal  of  another  district,  where  the  facts  affecting  him  were 
unknown  to  the  court,  is  guilty  of  a  fraud  upon  the  court,  and  his 
conduct  in  so  doing  is  proof  that  he  is  not  a  fit  person  for  admis- 
sion to  the  bar.     (Id.) 

See  Contract^  2. 

BANK.  '' 

1.  Liability  on  Certified  Check. — ^By  certifying  a  eheck  the  bank 

on  which  it  is  drawn  becomes  bound  as  a  direct  and  original  promisor 

to  the  payee.    Its  obligation  is  one  to  pay  money  only,  and  tlie 

measure  of  damages  for  the  breach  of  such  obligation  is  the  amoiat 
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BANK  (Continued). 

due  bj  the  terms  of  the  obligation  with  interest  thereon.  (Conner  t. 
Bank  of  Bakersfield,  400.) 

2.  Pleading — Items  or  Damage  not  Recoverable. — The  sufficiency  of 
a  complaint  to  enforce  such  obligation  is  not  impaired  by  the  fact 
that  the  plaintiff  asks  for  more  items  of  damage  than  are  recoTer- 
able.     (Id.) 

3.  Pbiob  Action  in  Interplxabsbt— Demttbbeb  Raising  Plea  of — ^Ad- 
ditional Issues  Raised  in  Second  Action. — In  an  action  against 
the  bank  by  the  holder  of  a  certified  check  payable  to  bearer  to 
recover  the  face  thereof,  with  interest  thereon,  the  bank  cannot,  by 
demurrer  to  the  complaint,  assert  the  plea  of  the  pendency  of  a  prior 
action  in  interpleader  brought  by  it  against  the  plaintiff  and  another 
claimant  to  the  check,  where  it  fails  to  affirmatively  appear  on  the 
face  of  the  complaint  that  the  question  of  the  bank's  liability  for 
interest  was  involved  in  the  interpleader  action.     (Id.) 

See  Check. 

BONA  FIDE  PURCHASER.    See  Easement^  6,  7;  Pledge,  6;  Promis- 
sory Note,  2,  3. 

BOND.    See  Street  Assessment,  13. 

BROKER. 

1.  Agency — ^Authority  to  Contract  poe  Sale  of  Land — Optional 
Contract  of  Purchase— Ratification. — An  agent  whose  authority 
was  limited  to  contract  for  the  sale  of  the  land  of  his  principal  at  a 
stated  price,  deferred  payments  to  be  made  and  secured  in  a  specified 
manner,  does  not  earn  his  commission  by  finding  a  person  with  whom 
he  enters  into  an  agreement  giving  him  an  optional  right  to  purchase 
the  land,  with  a  longer  time  in  which  to  make  deferred  payments, 
where  there  was  no  ratification  of  such  agreement  by  the  principal, 
and  no  exercise  of  the  option  by  the  prospective  purchaser.  (Hicks 
V.  Christeson,  712.) 

2.  Insufficient  Evidence  of  Ratification. — The  principal,  after  re- 

ceiving a  letter  from  the  agent  notifying  him  of  the  making  of  a 
"tentative"  contract  for  the  sale  of  the  land,  without  being  informed 
of  its  optional  character  or  of  other  respects  in  which  it  differed 
from  the  contract  of  sale  which  the  agent  was  empowered  to  execute, 
did  not  ratify  the  optional  agreement  by  writing  a  letter  in  reply, 
the  only  effect  of  which  was  to  enlarge  the  authority  of  the  agent 
with  reference  to  the  deferred  payments.     (Id.) 

3.  Option  not  a  Sale. — An  option  is  by  no  means  a  sale  of  property 
but  is  the  sale  of  a  right  to  purchase.     (Id.) 

4.  Failure  to  Exercise  Option. — In  this  action,  the  evidence  fails  to 
show  that  the  prospective  purchaser  ever  exercised,  or  expressed  his 
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BROKER  (Continued). 

intention  to  exereise,  the  option  to  purchase  the  land  in  qaestion. 
(W.) 
fi.  Binding  Contract  to  Pubghasb  EIbsential  to  Givx  Bbokjek  Bight 
TO  Commission. — Unless  an  intending  purchaser  has  entered  into  a 
contract  binding  him  to  buy  the  property  or  has  offered  to  the  ven- 
dor and  not  merely  to  the  broker  to  make  such  an  agreementy  the 
broker  has  not  earned  his  commission.     (Id.) 

BUILDING  CONTRACT. 

1.  Covenant  to  Build  in  Wobkmanlikb  Manner— Waiver  or  Breach 
— Occupation  and  Payment  of  Price. — Where  a  contract  is  made 
with  the  owner  of  land  to  erect  a  building  thereon,  and  there  is 
a  breach,  by  the  contractor,  of  his  covenant  to  build  it  in  a  good 
and  workmanlike  manner,  neither  the  occupation  of  the  house  by 
the  owner,  after  its  supposed  completion,  nor  the  payment  of  the 
price,  though  accompanied  by  knowledge  by  the  owner  of  the 
defective  construction,  is  sufficient,  taken  alone,  to  operate  as  a 
waiver  of  the  breach,  of  the  covenant.  (Leonard  v.  Home  Buildeia, 
65.) 

2.  Agreement  by  Vendor  to  Build  House  roR  Vendee.— This  rale 

is  applicable  to  the  case  of  an  agreement  by  the  owner  of  land  to 
erect  for  his  vendee,  in  a  good  and  workmanlike  manner,  a  dwelling- 
house  thereon,  and  thereafter  to  convey  the  house  and  lot  to  him 
upon  payment  of  the  purchase  price.     (Id.) 

3.  Sale  With  Covenant  of  Quality  —  Acceptance  of  Defectivk 
PitoPERTY — Action  for  Breach  of  Covenant. — The  rule  that  one 
who  buys  property  upon  a  warranty  or  covenant  as  to  its  quality 
need  not  rescind  or  reject  the  property  when  offered  in  a  defective 
condition,  but  may  stand  upon  the  contract,  rely  on  the  covenant, 
accept  the  defective  property,  sue  upon  the  covenant,  and  recover 
damages  caused  by  its  breach,  is  applicable  with  respect  to  the 
purchase  of  real  property  with  a  contract  by  the  seller  to  build  a 
house  thereon.     (Id.) 

4.  Waiver  of  Breach — ^Estoppel. — ^The  buyer  may  sue  on  the  cove- 

nant at  once,  whether  the  installments  of  the  price  are  due  or  not 
due.  The  payments  on  the  price,  whether  in  part  or  in  full,  volun- 
tary or  involuntary,  will  not  operate  as  a  waiver  of  his  demand 
for  damages,  unless  the  circumstances  show  an  intent  to  waive  the 
same,  or  create  an  estoppel  against  the  subsequent  assertion  thereof. 
In  this  case  the  facts  show  neither  a  waiver  nor  an  estoppel.  (Id.) 
See  Mechanic's  Lien. 

CERTIORARI. 

1.  Prior  Application  to  District  Court  of  Appeal  —  Subsequent 
Appucation  to  Supreme  Court  is  Barred. — ^The  denial  by  the 
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district  court  of  appeal  of  a  prior  application  to  it  for  a  writ 
of  review,  is  a  bar  of  a  new  application  for  such  writ  to  the  supreme 
court.  The  only  remedy  of  the  petitioner  is  a  petition  for  a  hearing 
in  the  supreme  court  of  the  district  court  of  appeal  proceeding. 
(Snyder  v.  Plummer,  118.) 
2.  Vacation  of  Judgment — Appeal. — ^An  order  vacating  a  judgment  and 
recalling  an  execution  issued  thereon  is  a  special  order  made  after 
judgment,  and  appealable  aa  such.  Certiorari  will  not  lie  to  review 
guch  order.     (Snyder  ▼.  Plummer,  204.) 

CHECK. 

1.  Payment  of  Indebtedness  by  Checks — Deposit  With  Payee  by 
Collecting  Bank^— Oivino  op  .  Credit — ^Dischabge  of  Drawer. — 
Where  a  railroad  corporation  in  good  faith  draws  checks  upon  a 
bank  in  which  it  has  money  on  deposit  and  delivers  them  to  a  con- 
struction company  in  payment  of  an  indebtedness,  and  the  latter 
eompany  indorses  the  checks  to  another  bank  for  collection,  but  the 
latter  bank,  instead  of  cashing  them,  dep9sit8  the  checks  in  the 
bank  upon  which  they  were  drawn  and  in  which  the  bank  kept  a 
deposit  account,  and  takes  credit  for  the  amount  thereof  for  its  own 
purposes,  the  railroad  company  is  exonerated,  even  though  the 
drawee  ii  insolvent.  (Utah  Construction  Co.  r.  Western  P.  By.  Co., 
156.) 

2«  Credit  foe  Check — ^Payment. — ^A  credit  given  for  the  amount  of 
a  check  by  the  bank  upon  which  it  is  drawn  is  equivalent  to  and 
will  be  treated  as  payment  thereof.     (Id.) 

8.  Knowledge  of  Insolvency  of  Drawee — Officer  of  Bank  — 
Notice  not  Imputable  to  Drawer. — Knowledge  of  the  insolvency 
of  the  drawee  cannot  be  imputed  to  the  drawer  by  reason  of  the 
fact  that  the  president  of  the  drawee  was  also  treasurer  of  the 
drawer,  where  such  officer  had  no  control  of  the  money  of  the 
drawer,  and  the  duties  as  treasurer  gave  him  no  knowledge  of  such 
insolreney.     (Id.) 

4.  Deposit  of  Check  With  Drawee — Credit  of  Depositor — Lack  of 
Novation  Between  Drawer  and  Drawee. — The  delivery  of  a  check 
to  a  payee,  who  indorses  it  to  his  bank  for  collection,  and  which  the 
bank  in  turn  deposits  to  'its  credit  with  the  drawee,  is  not  a  nova- 
tion, as  to  drawer  and  drawee.     (Id.) 

6.  Delay  in  Presentment  of  Check— Exoneration  of  Drawer — 
BuLE  When  Inapplicable. — The  provision  of  section  5255  of  the 
CSvil  Code  exonerating  drawers  of  checks  from  liability  applies  only 
where  there  has  been  delay  in  presentment,  and  not  to  cases  in 
which  a  check  has  been  presented  to  the  drawee  and  its  credit 
accepted  in  lieu  of  cash.  (Id.) 
See  Bank. 
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CITIZENSHIP. 

1.  Treaty  of  Queretabo — ^Descendants  of  Persons  Livino  in  Ter- 
ritory Acquired  from  Mexico. — ^Article  YIII  of  the  treatj  of 
QueretarOy  providing  that  "Mexicans  now  established  in  territoiy 
previouslj  belonging  to  Mexico,  and  which  remain  for  the  future 
within  the  limits  of  the  United  States,  as  defined  by  the  pres- 
ent treaty/'  shall  become  citizens  of  the  United  States  if  thej 
remain  in  such  territory  for  one  year  without  dei*Jaring  their  inten- 
tion to  retain  Mexican  citizenship,  only  applies  to  persons  liring  at 
the  date  of  the  treaty.  To  ascertain  the  citizenship  of  after-bom 
children  or  descendants  of  the  persons  then  living  in  the  territoiy 
acquired  from  Mexico,  recourse  must  be  had  to  the  laws  of  the 
United  States.     (Anderson  y.  Mathews,  537.)  » 

2.  Indian  Born  in  California — ^Absence  of  Tribal  Organization  or 
Recognition  by  United  States. — A  person  of  the  Indian  race,  who 
was  bom  in  the  state  of  California  after  the  making  of  such  treaty 
and  had  always  lived  therein,  affiliating  and  residing  with  a  gronp 
of  Indians  having  no  tribal  laws  or  regulations,  and  no  organisatioii 
or  means  of  enforcing  any  such  laws  or  regulations,  and  that  ac- 
knowledged the  jurisdiction  of  the  state  over  them,  and  who  was 
not  a  member  of  or  a  descendant  from  a  member  of  any  tribe  or 
group  of  Indians  whom  the  United  States  had  ever  recognized  as  a 
distinct  political  community  by  treaty  or  otherwise,  is  a  native  citi- 
zen of  the  United  States  and  of  the  state  of  Califomia,  by  virtue 
of  the  provision  of  the  fourteenth  amcmdment  of  the  constitution 
of  the  United  States  declaring  that  "All  persons  bom  or  natural- 
ized in  the  United  States  and  subject  to  the  jurisdiction  thereof  are 
citizens  of  the  United  States  and  of  the  state  wherein  they  reside^** 
Such  person  is  entitled  to  register  as  a  voter  under  section  1  of 
article  II  of  the  state  constitution.     (Id.) 

3.  Citizenship  by  Birth — Subject  to  Jurisdiction  of  United  States. 

Ordinarily  every  person  residing  in  the  United  States  is  subject  to 
its  jurisdiction,  and  if  bora  here  is,  by  that  fact,  a  citizen.  The 
only  exception  to  this  rule  are  persons  who,  although  residing  here, 
or  born  here,  are,  for  some  adventitious  reason,  subject  to  the  juris- 
diction of  some  other  country  or  political  community,  as  for  example, 
resident  ministers  of  some  other  country  and  their  children  bom 
here,  or  members  of  Indian  tribes  recognized  as  such  by  the  fed- 
eral government.     (Id.) 

4.  Indian  Tribes  Recognized  by  United  States  as  Separate  Oom- 

MUNiTiES. — The  Indian  tribes,  recognized  by  the  federal  govemment 
are  not  subject  to  the  laws  of  the  state  in  which  they  are  situated. 
They  are  under  the  control  and  protection  of  the  United  States,  hot 
they  retain  the  right  of  local  self-government,  and  they  regulate  and 
control  their  own  local  affairs  and  rights  of  person  and  property, 
except  as  Congress  has  otherwise  specially  provided  by  law.  For 
this  reason  Indians  of  that  description  are  not  deemed  to  be  "sob- 
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CITIZENSHIP  (Continued). 

jeet  to  the  jurisdiction''  of  the  United  States,  within  the  meaninjf 
of  that  phrase  in  the  fourteenth  amendment,  and,  though  bom  here, 
thej  do  not  thereby  become  citizens.     (Id.) 

5.  Civilized  Indian  LniNO  Sepaiute  from  Tribe  —  Citizenship 
Under  Dawes  Act. — Such  an  Indian,  who  lives  separate  and  apart 
from  any  recognized  tribe,  and  works,  dresses,  eats,  and  lives  with 
and  maintains  a  lawful  wife  and  his  family,  after  the  manner  of 
civilized  peoples,  is  a  citizen  of  the  United  StSates,  under  section 
6  of  the  act  of  Congress  of  February  8,  1887,  known  as  the  Dawea 
Act  (24  U.  S.  Stats.,  p.  390).     (Id.) 

6.  Acts  not  Amounting  to  Tribal  Becognition. — The  establish- 
ment by  the  federal  government  of  a  school  for  the  use  of  the  Indians 
with  whom  such  individual  is  affiliated,  and  the  purchase  of  land 
for  allotment  to  them,  do  not  constitute  a  recognition  of  them  as 
a  distant  tribe  with  independent  self-government,  and  thus  not 
"subject  to  the  jurisdiction"  of  the  United  States,  within  the  mean- 
ing of  the  fourteenth  amendment.     (Id.) 

COMMON  CARRIER.    See  Interstate  Commerce. 

COMMUNITY  PROPERTY.    See  Inheritance  Tax,  L 

CONSIDERATION. 

1.  Written  Contract  —  Recital  of  Consideration — ^Estox*psl. — ^The 
parties  to  a  written  agreement  are  not  estopped  by  recitals  therein 
with  respect  to  its  consideration.  The  true  consideration,  or  the 
want  of  consideration,  may  always  be  shown  by  extrinsic  evidence 
for  the  purpose  of  impeaching  the  contract,  notwithstanding  that 
it  states  facts  which  show  a  valuable  consideration.  (Royer  v.  Kelly, 
70.) 

2.  Promise  or  Wife  to  Pay  for  Services  Rendered  Husband. — ^A 
wife  is  under  no  legal  or  moral  obligation  to  pay  for  services  ren- 
dered for  her  deceased  husband  in  his  lifetime,  and  her  agreement 
to  do  so,  made  after  his  death,  is  purely  voluntary  and  without 
binding  force.     (Id.) 

3.  Future  Services  as  Consideration  —  Failure  to  Perform  Ser- 
yiCES.~A  promise  to  pay  a  sum  of  money,  made  in  sole  considera- 
tion of  future  services  of  the  promisee  to  be  rendered  in  connection 
with  the  establishment  and  operation  of  a  manufacturing  plant, 
imposes  no  obligation  on  the  promisor,  where  such  services  were 
never  performed  owing  to  the  abandonment  of  the  enterprise.     (Id.) 

4.  Inadequacy  of  Consideration  for  Settlement  —  Absence  of 
Fraud. — la  the  absence  of  other  elements  of  fraud  in  making  a  set- 
tlement of  an  action  for  damages  for  personal  injuries,  the  dismissal 
of  the  action  by  the  plaintiff  in  pursuance  thereof  will  not  be  set 
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CONSIDERATION  (Continued). 

aside  merely  on  a  showing  that  the  consideration  pai^  ths  plaintiff 
for  the  settlement  was  small  and  inadequate,  if  such  inadeqnaej 
was  not  such  as  to  shock  the  conscience.     (Gill  ▼•  Sonthem  Fadfie 
Co.,  84.) 
Bee  Deed,  3;  Specific  Performance,  4 

CONSIGNOR  AND  CONSIGNEE.    See  Agency,  fr-lO. 

CONSTITUTIONAL  LAW.  See  Citizenship,  2;  District  Court  of  Ap- 
peal; Inheritance  Tax,  6;  Judge;  Judgment^  1;  Mechanic's 
Lien,  8;  Workmen's  Compensation  Act,  15« 

CONTEMPT.    See  Appeal,  8;  In  junction,  8. 
CONTRACT. 

1.  FAU.UBE  OF  PeBPOBM ANOE — TBIAL  Or  ISSXHS — ^ApPBAL — iNSUmOEENCT 

OF  Answer  —  Objection  not  BEynswABLE. — ^In  an  action  to  re- 
cover damages  for  an  alleged  breach  of  contract,  where  the  plain- 
tiif  tried  the  case  on  the  theory  that  defendant's  alleged  failure 
to  perform  was  in  issue,  he  cannot  for  the  first  time  on  appeal 
object  that  the  denial  in  the  answer  waa  insufficient  for  any 
purpose.     (Bayly  v.  Lee,  137.) 

2.  Legal  Sebviges — Enfoboement  of  Rights  Unixeb  Contract — Aij- 

LEGED  Bbeach — Pbopeb  Nonsuit. — In  an  action  to  recover  damages 
for  an  alleged  breach  of  contract  whereby  the  plaintiff  employed 
and  retained  the  defendant,  as  an  attorney  at  law,  to  enforce  plain- 
tiff's rights  under  a  contract  made  between  plaintiff  and  a  third 
party,  by  the  terms  of  which  the  latter  agreed  to  sell  and  deliver 
to  plaintiff  certain  shares  of  corporate  stock  upon  the  terms  and 
conditions  stated,  a  nonsuit  is  properly  granted,  where  it  ia  shown 
that  the  plaintiff  failed  to  pay  or  to  make  a  tender  of  payment 
of  the  balance  of  the  purchase  price  as  provided  in  the  contract, 
which  payment  was  made  a  condition  to  the  transfer  of  the  stock. 
(Id.) 

3.  Master  and  Sebvant — Employment  of  Manageb  of  Gas  Company — 

Compensation — Constbuction  of  Contbact. — A  contract  between 
a  gas  company  and  an  individual  employed  to  manage  ito  property 
for  a  period  of  five  years,  providing  that  such  employee  should 
receive  for  his  services  the  sum  of  $250  per  month,  and  that  in  the 
event  the  plant  was  sold  during  the  five  years,  he  should  receive,  in 
addition  to  such  salary,  six  per  cent  of  the  profits  obtained  on  the 
sale,  is  not  terminated  as  to  the  salary  by  the  sale  of  the  property 
within  the  five  years.     (W.  F.  Boardman  Company  v.  Petch,  259.) 

4.  Compensation  of  Manageb  of  Gas  Cobpobation — Sale  of  Pbop- 

EBTY — Effect  upon  Compensation — Constbuction  of  Conisact. — 
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CONTEACT  (Continued). 

In  thU  action,  brought  by  a  gas  corporation  to  reform  a  eon- 
tract  which  provided  for  the  employment  of  the  defendant  as 
its  manager  and  superintendent  and  the  payment  to  him  for  his 
services  of  the  sum  of  three  thousand  dollars  per  year,  in  install- 
ments of  $250  per  month  for  the  term  of  five  years,  and  in  addition 
thereto  six  per  cent  of  the  net  profits  received  on  the  sale  of  the 
property  in  the  event  that  the  property  was  sold  within  such  term, 
and  if  the  property  was  not  so  sold  six  per  cent  of  the  profits  at 
the  end  of  the  term,  it  is  held  that  the  contract  was  not  terminated, 
in  so  far  as  the  defendant's  right  to  the  monthly  salary  was  con- 
cerned, by  a  sale  of  the  property  within  the  five-year  period.     (Id.) 

5.  Contract  upon  Assumption  ov  Continued  Existence  op  Subject 
Matter — Buui  Inapplicable. — The  rule  that  when  parties  contract 
upon  the  assumption  of  the  continued  existence  of  a  given  person 
or  property  or  of  certain  circumstances,  and  the  person  or  property 
ceases  to  exist  or  the  circumstances  change,  the  obligation  is  at  an 
end,  is  not  applicable  to  such  contract,  as  it  shows  upon  its  face 
that  the  parties  were  stipulating  with  a  possible  sale  of  the  property 
within  five  years  in  mind,  and  expressly  provided  for  such  a  con> 
tingency.     (Id.) 

6.  Termination  op  Contract— Lack  op  Authoritt  op  Employer. — 

Any  right  of  the  employer  to  terminate  the  relation  between  itself 
and  the  employee  within  the  five-year  term  under  such  contract  was 
necessarily  limited  by  the  language  of  the  provision  of  the  contract 
whereby  the  employee  undertook  ''to  devote  his  time,  attention,  and 
ability  to  the  management  of  the  property  mentioned  by  using  evei^ 
effort  in  his  power  to  make  it  successful";  and  as  long  as  the 
employee  did  what  he  agreed  to  do, — give  his  time,  attention,  and 
ability  to  the  management  of  the  property  and  use  every  effort  in 
his  power  to  make  it  successful, — ^no  grounds  existed  for  a  repudia- 
tion of  its  part  of  the  contract  by  the  employer.     (Id.) 

7.  Sale  op  Property — Continuance  op  Employment— Payment  by 
Check  of  New  Company — Termination  of  Contract  not  Shown 
BY. — Under  such  a  contract,  where  a  sale  of  the  property  was  made 
within  the  five-year  period,  and  the  defendant  continued  his  ser- 
vices in  the  management  and  development  of  the  property  and  also 
acted  as  manager  of  other  gas  properties  of  the  purchasing  com- 
pany, in  which  plaintiff  was  largely  interested,  if  not  the  control- 
ling factor,  the  mere  fact  that  the  checks  for  his  salary  were  checks 
of  the  new  company  did  not  show  a  termination  of  his  employment 
under  the  contract.     (Id.) 

8.  Alleged  Wronopul  Discharge — Mismanagement  op  Proper- 
ties—  Error  in  Bepusing  Amendment  to  Pleading  and  Rejec- 
tion OP  Evidence. — In  such  a  case,  where  the  defendant  by  cross- 
eomplaint  asks  for  damages  for  an  alleged  wrongful  discharge  by 
the  employer,  and  the  latter  contended  that  defendant  bad  mi«- 
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CONTRACT  (Continued). 

managed  certain  of  the  properties  after  the  sale,  it  was  error  for 
the  court  to  exclude  evidence  offered  to  show  a  failure  on  the  part 
of  the  defendant  to  comply  with  his  part  of  the  contract  in  00  far 
as  certain  properties  were  concerned^  on  the  theory  that  the  same 
was  not  within  the  issue  made  by  the  pleadings,  because  such  prop- 
erties were  not  a  part  of  those  referred  to  in  the  contract,  where 
plaintiff  sought  to  amend  its  answer  to  defendant's  cross-complaint 
to  obviate  the  objection,  which  request  was  refused  on  the  ground 
that  it  came  too  late.  (Id.) 
9.  Action  fob  Breach — Apfiemative  Defense — Excuse  fob  Nonfbb- 
FOBMANCE — PLEADING. — In  an  action  for  the  breach  of  a  contract, 
matt€frs  which  fall  within  the  category  of  excuses  for  nonperform- 
ance and  which  are  not  apparent  on  the  face  of  the  contract,  nor 
embraced  within  the  facts  alleged  in  the  complaint,  are  matters 
of  defense,  and,  to  be  available  to  the  defendants,  must  be  set  up  in 
the  answer,  and  where  they  are  not,  they  cannot  be  advaneed  in  sup- 
port of  an  appeal,  or  as  a  reason  why  a  new  trial  should  not  have 
been  grants.  (Eucalyptus  Growers  Assn.  y.  Orange  County  Nurseiy 
and  Land  Company,  S3(>.) 

10.  OONTBACT   OX)    PLANT    EXJCALTPTUS    TBEES — ^MlSBEFBBSENTATION    HOT 

Inducing  Execution  of  Contbact  —  Pbopeb  Gbanting  of  New 
Tbial. — In  an  action  for  the  breach  of  a  contract  to  plant,  irrigate, 
cultivate,  and  care  for  eucalyptus  trees,  and  guaranteeing  that  at  the 
end  of  a  certain  period  there  should  be  a  certain  number  of  trees 
standing  in  good  condition  on  the  land,  it  is  proper  to  grant  a  new 
trial  upon  the  ground  that  the  evidence  did  not  show  that  certain 
misrepresentations  concerning  absence  of  alkali  from  the  limd, 
alleged  to  have  been  made  by  plaintiff,  were  made  to  induce  the 
execution  of  the  contract.     (Id.) 

11.  Lumbering  Contbact — Agbeement  fob  Sebvices  in  Secubiko — ^Meas- 

UBE  OF  Compensation. — In  an  action  to  recover  the  agreed  price 
for  services  in  securing  for  a  lumber  company  the  contractual  right 
to  cut  and  remove  timber  from  the  lands  of  the  owner,  it  is  held 
that  the  company's  obligation  under  the  terms  of  its  agreement 
is  to  be  measured  by  the  amount  of  the  timber  actually  cut,  and  not 
by  the  amount  it  might  have  cut  had  it  completed  its  contract 
with  the  owner.     (Woodard  t.  Glen  wood  Lumber  Co.,  568.) 

12.  Subsequent  Contract  Referbing  to  Pbevious  One  —  Suffickkt 

Note  ob  Memobandum. — Where  a  written  contract  is  not  signed 
by  all  the  parties  thereto,  a  subsequent  written  contract  between 
the  same  parties,  signed  by  all  of  them,  in  which  specific  reference 
is  made  to  the  former  contract,  is  a  sufficient  note  or  memorandum 
in  writing  of  the  previous  contract  to  satisfy  the  statute  of  fraoda. 
(Walsh  V.  Standart,  807.) 

13.  Breach  op  Contract  to  Cut  and  Sell  Timbeb  —  Action  to  Bb- 

oovEB  Pbofits. — Upon  the  breach  of  an  agreement  to  cut  and  sell 
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to  the  plaintiff  certain  standing  timber,  the  same  to  be  delivered 
in  the  form  of  logs  at  plaintiff's  mill,  the  plaintiff  may  treat  the 
breach  as  putting  an  end  to  the  contract  for  all  purposes  of  per- 
formance, and  sue  for  the  profits  he  would  have  realized  if  he  had 
not  been  prevented  from  performing.     (Id.) 

14.  Sufficiency  of  Complaint — ^Averment  not  Showing  Rescission. — 
A  complaint  which  otherwise  aptly  alleges  such  a  cause  of  action 
will  not  be  construed  as  showing  a  previous  rescission  of  the  con- 
tract by  the  plaintiff,  merely  because  it  contains  an  averment  that 
the  plaintiff  gave  the  defendants  a  notice  stating  that  he  had  elected 
to  rescind  and  cancel  the  contract     (Id.) 

See  Building  Contract;  Consideration;  Corporation,  8-11;  Public 
Utility;  Specific  Performance;  Statute  of  Limitations;  Will, 
1-4. 

CORPORATION. 

1.  Failure  to  Pat  License  Tax— Forfeitusb  of  Charter— Action 
BY  Stockholder — Orders  foe  Sale  pf  and  Distribution  of  As- 
sets— Final  Judgment — Appeal. — In  an  action  by  a  stockholder 
of  a  corporation  which  had  forfeited  its  charter  for  failure  to  pay 
the  license  tax  due  under  the  act  of  March  20,  1905,  to  enjoin  the 
defendants,  the  former  directors,  from  carrying  on  the  business  of 
the  corporation,  and  to  compel  them,  as  trustees  thereof,  to  wind 
up  its  affairs,  pay  its  debts,  and  distribute  its  assete  to  the  stock- 
holders, orders  directing  the  trustees  to  distribute  moneys  in  their 
hands,  derived  from  the  property  of  the  corporation,  proportion- 
ately to  the  stockholders,  and  to  sell  the  remaining  real  and  per- 
sonal property  of  the  company  at  public  auction  for  cash,  after 
giving  a  prescribed  notice,  are  final  judgments  so  far  as  the  prop- 
erty to  be  disposed  of  under  them  is  concerned  and  appealable  as 
such.     (Rossi  V.  Cairo,  74.) 

2.  Review  on  Appeal — Findings — Support  of  Interlocutory  Judg- 
ment.— On  such  an  appeal  there  may  be  a  review  of  the  previous 
proceedings  including  the  sufficiency  of  the  findings  to  support  an 
interlocutory  judgment  which  declared  the  status  of  the  plaintiff 
as  a  stockholder,  the  number  of  his  shares,  bis  right  to  distribution, 
and  •  directed  the  trustees  to  give  notice  to  creditors  and  file  an 
inventory  of  the  assets  of  the  corporation.     (Id.) 

3.  Nature  op  Action — Determination  of  Interest  in  Real  Estate. — 
Such  action  is  in  equity  to  compel  the  trustees  to  perform  duties 
imposed  upon  them  by  the  law.  It  is  not  one  for  the  determination 
of  an  interest  in  real  property  formerly  belonging  to  the  corpora- 
tion, within  the  meaning  of  section  5  of  article  VI  of  the  consti- 
tution, requiring  that  such  actions  be  commenced  in  the  superior 
court  of  the  county  in  which  the  real  property  is  situated.     (Id.) 
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OOBPOBATION  (Continued). 

4.  ErPECT  OF   FORFEITUEK   ON   TITLE   OF   OORFORATB  PEOFEBTT  —  BiGBT 

OF  Possession  of  Trustees. — Under  the  amendment  of  1907  to  the 
aet  of  March  20,  1905  (Stats.  1907,  p.  746,  sec.  10a),  the  trustees 
of  a  eorpoiation  that  had  forfeited  its  charter  for  nonpayment  of 
the  license  tax  do  not  become  invested  with  any  title  to  the  property 
formerly  belonging  to  the  corporation.  They  get  by  the  forfei- 
ture nothing  more  than  the  statute  giyes  them,  merely  a  power  over 
the  property,  not  the  title.  The  corporation  haying  eeaaed  to  exist, 
it  is  no  longer  capable  of  holding  the  title  or  the  possession,  the 
property  belongs  to  the  persons  who  were  its  stockholders  at  the  time 
it  ceased  to  be  a  corporation,  and  the  right  of  possession  passes 
to  the  directors  by  force  of  the  statute  making  them  trustees  to 
settle  the  corporate  aifairs,  since  such  right  must  be  necessary  for 
that  purpose.     (Id.) 

5.  Judicial  Control  of  Action  of  Trustees. — ^A  court  of  equity  will 

not  intervene  to  superrise  or  direct  the  proceedings  of  the  trustees 
in  settling  the  affairs  of  a  corporation  that  has  forfeited  its  charter 
for  nonpayment  of  the  license  tax  required  by  the  act  of  1905, 
unless  they  are  guilty  of  neglect  of  duty  or  abuse  of  power.     (Id.) 

6.  Duty  of  Trustees  —  Sale  of  Corporate  Assets  —  Looking  for 
.  Buyer. — It  was  not  a  necessary  part  of  the  statutory  duties  of  such 

trustees  to  find  a  buyer  for  the  former  corporate  assets,  or  to  sell 
the  same,  otherwise  than  in  order  to  settle  the  corporate  affairs. 
The  fact  that  they  did  not  look  for  a  buyer  is  not,  of  itself,  a  breach 
of  duty.  It  must  also  appear,  in  order  to  justify  judicial  inter- 
ference to  order  a  sale,  that  the  interests  of  the  parties  and  the 
settlement  of  the  corporate  affairs  required  a  sale.     (Id.) 

7.  Failure  to  Distribute  Moneys  on  Hand. — The   failure   of   the 

trustees  to  distribute  to  the  stockholders  the  excess  of  moneys  in 
their  hands,  over  the  corporate  debts,  even  if  a  dereliction  of  duty, 
would  not  authorize  orders  for  the  sale  of  the  other  corporate  assets, 
but  only  an  order  directing  the  distribution  of  the  surplus.     (Id.) 

8.  Illegal  Contract  for  Division  of  Capital  Stock  Amongst  Stock- 

holders.— An  agreement  between  the  stockholders  of  an  insolvent 
corporation  and  one  of  its  creditors,  by  which  all  the  assets  of 
the  corporation,  except  certain  promissory  notes,  were  taken  over 
by  the  creditor  in  satisfaction  of  his  indebtedness,  and  saeh 
notes  were  transferred  to  a  trustee  for  collection,  and  the  pro- 
ceeds when  collected  were  to  be  distributed  amongst  the  stock- 
holders, is  valid  to  the  extent  that  it  provided  for  the  collection  of 
the  notes  by  the  trustee,  but  illegal  and  void  in  so  far  as  it  at> 
tempted  to  provide  for  a  division  of  the  proceeds  amongst  the 
stockholders.     (Hedges  v.  Frink,  552.) 

9.  Neither  Directors  nor  Stockhou>ers  can  Authorize  Such  Con- 

tract.— Such  a  method  of  distributing  a  portion  of  the  capital 
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stock  of  a  corporation  is  illegal  and  void  and  not  permitted,  whether 
attempted  by  the  directors,  the  stockholders,  or  both.     (Id.) 

10.  OoNTRACT  Partly  Lawful  and  Partly  Unlawful. — Where  a 
contract  has  several  distinct  objects,  of  which  one  at  least  is  law- 
ful, and  one  at  least  is  unlawful,  the  contract  is  Yoid  as  to  the 
latter  and  valid  as  to  the  rest.     (Id.) 

11.  Estoppel — Assent  of  Stockholder. — The  maker  of  one  of  such 
notes,  who  was  also  a  stockholder,  is  not  estopped  by  giving  his 
assent  to  the  illegal  contract  from  urging  its  invalidity  in  a  suit 
on  the  note.     (Id.) 

See  Inheritance  Tax,  5;  Municipal  Corporations;  Pledge;  Public 
Utility;  Taxation,  1;  Water  and  Water  Bights,  1-8. 

COUNTY. 

1.  Maximum  Penalty  foe  Violation  of  Ordinance — Confuct  With 
General  Laws — Misdemeanor — Seluno  Intoxicating  Liquors. — 
A  county,  in  the  exercise  of  the  power  granted  it  by  section  11 
of  article  XI  of  the  constitution  of  making  and  enforcing  within 
its  limits  all  such  local,  police,  sanitary,  and  other  regulations 
"as  are  not  in  conflict  with  general  laws/'  may  impose,  for  the  viola- 
tion of  an  ordinance  making  it  a  misdemeanor  to  sell  intoxicating 
liquors,  a  penalty  exceeding  five  hundred  dollars  as  to  fine  and  six 
months  as  to  imprisonment.     (In  re  Iseh,  180.) 

2.  Limited  Operation  of  Section  19  of  Penal  Ck>DE. — Section  19  of 
the  Penal  Code,  providing  that,  ''except  in  cases  where  a  different 
punishment  is  prescribed  by  this  code,"  every  offense  declared  to  be 
a  misdemeanor  is  punishable  by  imprisonment  not  to  exceed  six 
months,  or  by  a  fine  not  exceeding  five  hundred  dollars,  is  limited 
in  its  operation  to  the  misdemeanor  offenses  declared  by  that  code. 
(Id.) 

3.  Limitation  on  Power  of  Local  Leoislativs  Bodies. — Even  if  sec- 

tion 19  of  the  Penal  Code  could  be  held  applicable  to  local  ordi- 
nances, it  could  not  reasonably  be  construed  as  a  limitation  on  the 
power  of  local  legislative  bodies  in  the  matter  of  prescribing  penal- 
ties, but  simply  as  a  law  prescribing  the  penalty  where  a  different 
punishment  is  not  prescribed  by  the  local  body.     (Id.) 

4.  Ordinance  Prohibiting  Sale  of  Liquor — Harmony  With  General 

Law. — A  county  ordinance  prescribing  a  maximum  penalty  of  six 
hundred  dollars,  or  imprisonment  for  seven  months,  or  both,  for 
selling  intoxicating  liquors  within  certain  prohibited  limits  of  the 
county,  is  in  harmony  with  the  general  law  of  the  state  known  as 
the  local  option  law  (Stats.  1911,  p.  599),  which  prescribes  the 
same  maximum  penalty,  and  is  not  void  for  unreasonableness.    (Id.) 

5.  Intoxicating  Liquors. — Writ  discharged  and  prisoner  remanded  on 
the  authority  of  In  re  Isch,  ante,  p.  180.     (In  re  E.  B.  Waite,  813.) 
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COURTS.    See  Attorney  at  Law,  6;  District  Court  of  Appeal;  Sup] 
Court. 

CRIMINAL  LAW. 

L  Arson  in  Fiest  Dbgree— Presence  of  Third  Persons  Essentiai.*. — 
To  coustitute  arson  of  tlie  first  degree,  as  defined  bj  section  454 
of  the  Penal  Code,  the  presence  in  the  building  at  the  time  of  its 
burning  of  some  human  being  other  than  the  perpetrators  of  the 
forbidden  act  is  essential.     (People  ▼.  Abrams,  172.) 

2.  Joint  Participants  in  Burning  —  Separate  Trial  of  One  De- 
fendant.— A  defendant  jointly  charged  with  another  with  the 
crime  of  arson,  but  separately  tried,  cannot  be  convicted  of  arson 
in  th0  first  degree,  if  the  evidence  shows  that  they  were  both  partiei- 
pants  in  the  burning  and  fails  td  show  the  presence  of  any  otlier 
person  in  the  building.     (Id.) 

3.  Tenant  of  Building  Owned  bt  Anotheel — ^The  tenant  of  a  build- 
ing owned  by  another  and  occupied  solely  by  himself  may  be  guiltj 
of  arson  in  burning  the  building.     (Id.) 

See  County;  lutoxicating  Liquors,  1-4;  Parent  and  Child,  6,  7. 

DAMAGES. 

P^ADiNG — Delay  in  Delivert  or  Goods  Soii>. — ^Damages  claimed  hj 

a  purchaser  of  materials,  solely  on  account  of  the  seller's  delay  in 

delivering  them  within  the  time  specified  in  the  contract  most  be 

specially  and  specifically  pleaded.     ( Judson  Mfg.  Co.  ▼.  Lutge,  566.) 

See  Agency,  1,  2;  Bank,  1;  Contract,  11;  Reclamation  I>i**triet, 

6-0;  Sale,  6. 

DEDICATION.    See  Streets,  Roads,  and  Highways,  2. 

DEED. 

1.  Unconditional  Delivery  in  ITsobow— Deuvbky  to  Grantsb  ok 
Death  of  Grantor — Present  Transfer  of  Title — Life  Estate 
Reserved  to  Grantor. — A  deed  in  form  an  absolute,  unconditional 
conveyance  of  the  property  described  therein,  which  is  delivcre'l  by 
the  grantor  to  a  third  person  in  escrow  to  be  delivered  to  the  grantee 
on  the  death  of  the  grantor,  with  the  intention  on  his  part  of  mak- 
ing the  delivery  absolute  and  placing  it  beyond  his  power  thereafter 
to  revoke  or  control  the  deed,  passes  a  present  title  to  the  property 
to  the  grantee,  the  grantor  retaining  only  a  life  estate  therein,  and 
the  depositary  holds  the  deed  as  a  trustee  for  the  grantee.  (Hunt 
V.  Wicht,  205.) 

2.  Inheritance  Tax  —  Executed  Transfers  Cannot  be  Subsb- 
quently  Subjected  to  Tax. — The  legislature  is  without  power  to 
subsequently   impose   a   succession   tax   upon   such   fully   ezeeuted 
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transfer  of  title  to  the  grantee,  such  tax  accruing  at  the  termination 
of  the  grantor's  reserved  life  estate,  simply  because  in  the  mean- 
time the  grantee  was  debarred  by  the  intervening  life  estate  from 
actual  possession  of  the  property  conveyed  and  the  other  incidents 
of  a  life  estate.  The  Inheritance  Tax  Act  of  April  7,  1911  (Stats. 
1911,  p.  713),  if  such  was  its  intent,  is  ineffectual  for  such  purpose. 
(W.) 

3.   TbANSHCR  in  Ck>NTEMPLATION  OF  DEATH — ^WANT  OP  CONSIDERATION. 

It  is  immaterial,  so  far  as  concerns  the  power  to  subsequently  im- 
pose a  succession  tax,  that  the  transfer  was  made  in  contemplation 
of  the  grantor's  death  and  without  a  valuable  consideration.     (Id.) 

4*  Deed  Absolute  upon  Its  Pace — Evidence  to  Establish  a  Mobt- 
OAOE. — The  evidence  must  be  clear  and  convincing  to  establish  that 
a  deed  absolute  upon  its  face  is  a  mortgage.  In  this  case  the 
evidence  is  held  not  of  such  character.     (Kohn  v.  Parent,  570.) 

6.  Deed  pbom  Brother  to  Sistebt— Insuppioient  Delivery. — ^Where  a 
grantor  while  at  a  hospital  awaiting  the  performance  of  a  serious 
operation  upon  him,  handed  to  his  brother  a  deed  to  his  sister 
of  certain  real  property  w^h  instructions  to  deliver  and  record 
it  upon  his  death,  but  later  withdrew  the  deed  from  the  custody 
of  his  brother  and  retained  possession  of  the  property  thereafter 
until  his  death,  no  valid  delivery  of  the  deed  was  effected.  (Fisher 
V.  Oliver,  781.) 

6.  Deed  in  Possession  op  Grantor — ^Delfveby  Apteb  Death. — Sav- 
ing under  exceptional  circumstances,  ownership  of  real  estate  so 
far  as  that  ownership  is  to  be  parted  with  by  deed,  necessitates 
a  delivery  of  that  deed  to  terminate  the  grantor's  title,  and  where 
a  deed  remains  in  the  possession  of  a  grantor,  to  be  delivered  and 
to  take  effect  after  his  death,  the  deed  is  void  for  want  of  delivery 
during  his  lifetime.     (Id.) 

7.  Evidence  —  Subsequent  Acts  and  Declabations  op  Gbantob. — 
While  a  grantor  after  parting  with  title  will  not  be  permitted  to 
disparage  the  title  which  he  has  conveyed,  and  while  a  parting  with 
title  accompanies  the  delivery  of  his  deed,  yet  when  the  very  ques- 
tion in  issue  is  whether  the  grantor  has  parted  with  title  and 
whether  in  fact  he  has  delivered  his  deed  to  this  end,  evidence  of 
his  acts,  including  herein  his  declarations  after  the  time  when  it 
is  contended  he  had  so  parted  with  title,  is  admissible  and  of 
great  weight  in  the  determination  of  this  question.     (Id.) 

6ee  Fraud,  1,  2;  Mortgage. 

DEED  OF  TRUST.     See  Trust,  6,  10. 
DEFAULT.    See  Judgment,  5-12. 
DELIVERY.    See  Deed,  1,  5-7. 
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DISTRICT  COUBT  OF  APPEAL. 

TRANSFEa  OP  Causes  to  Supreme  Court — ^Extent  of  Power  op  Tbaks- 
FER. — The  word  "cause"  as  used  in  section  4  of  article  VI  of  the 
constitution,  as  amended  in  1904,  giving  power  to  the  supreme  court 
to  order  anj  cause  pending  before  a  district  court  of  appeal  to 
be  heard  and  determined  by  the  supreme  court,  should  be  construed 
as  having  the  same  broad  meaning  as  had  been  given  to  that  word 
as  used  in  section  2,  conferring  a  similar  power  on  the  supreme 
court  with  respect  to  its  department  decisions.  So  construe<l,  the 
power  to  transfer  causes  from  the  district  court  of  appeal  to  the 
supreme  court,  either  before  or  after  judgment  in  the  district  court 
of  appeal,  includes  every  matter  except  habeas  carpus  proceedings, 
that  may  be  decided  by  the  district  court  of  appeaL  (Matter  of 
Wells,  467.) 

See  Certiorari,  L 

DIVORCE. 

1.  Interlocutory  Decree — ^Vacation  or  Modipicatioh  of. — The  inter- 
locutory judgment  for  a  divorce  provided  for  by  section  131  of 
the  Civil  Code,  when  regularly  enfbred,  is  subject  to  be  modified  or 
vacated  only  in  some  way  provided  by  law  for  the  modification  or 
vacating  of  final  judgments,  as  by  appeal,  or  on  motion  for  a  new 
trial,  or  by  proceedings  under  section  473  of  the  Code  of  Civil 
Procedure.     (Suttman  v.  Superior  Court,  243.) 

2.  Jurisdiction  to  Vacate  Decree  —  Request  of  Party  in  Whoss 

Favor  Judgment  is  Given — Want  of  Notice  to  Defendant. — 
Where  a  valid  interlocutory  judgment  for  divorce  has  been  regularly 
made  and  entered  upon  the  default  of  the  defendant,  the  court  has 
no  jurisdiction  to  vacate  it  at  the  request  of  the  plaintiff  in  whose 
favor  the  judgment  was  given,  without  any  notice  to  or  consent  of 
the  defendant.  (Id.) 
s.  Defaulting  Defendant  may  Insist  upon  Integrity  of  Decree. — 
Even  if  an  order  so  attempting  to  vacate  the  interlocutory  decree  is 
not  void  on  its  face,  the  defendant,  notwithstanding  his  default,  has 
such  a  standing  in  the  action  as  entitles  him  to  insist  upon  the  in- 
tegrity of  the  decree,  and  to  move  to  vacate  the  order  under  the 
provisions  of  section  473  of  the  Code  of  Civil  Procedure.  (Id.) 
See  Parent  and  Child,  1>5. 

EASEMENT. 

1.  Way  op  Necessity — When  Arises  Over  Land  of  Grantor. — ^When 
a  grantor  conveys  land  shut  off  from  access  to  a  road  by  the  grantor's 
remaining  land,  or  partly  by  his  land  and  partly  by  that  of  a 
stranger,  a  way  of  necessity  arises  over  the  adjoining  land  of  the 
grantor.     (Mesmer  v.  Uharriet,  110.) 
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EASETMENT  (Continued). 

2.  Lands  Pabtitionsd  im  Severalty  —  Parcel  Inclosed  by  Other 
Allotments. — A  waj  of  neeessitj  follows  in  like  manner  from  a 
decree  of  partition,  under  which  one  of  the  parcels  set  off  in  severaltj 
is  entirely  inclosed  by  others.  The  effect  of  such  partition  is  to  con- 
vej  the  interest  of  the  various  cotenants  in  the  particular  parcels 
to  the  allottees  of  those  parcels.  Each  is,  therefore,  a  grantor  and 
a  grantee,  and  the  one  to  whom  an  inclosed  piece  is  set  off  has  the 
same  rights  against  the  others  that  he  would  have  if  thej  had  joined 
in  a  voluntary  conveyance  to  him.     (Id.) 

3.  Equal  Bight  of  Access  Over  Lands  or  Difterent  Allottees. — 
Upon  such  partition  the  holder  of  the  inclosed  parcel  has  an  equal 
and  like  right  against  each  former  cotenant  whose  land  prevents  his 
access  to  a  highway.     (Id.) 

4.  Abbitrary  Selection  of  Way  Over  Particular  Parcel. — Where 

the  owner  of  the  inclosed  parcel  has  for  many  years  indifferently 
used  the  adjoining  lands  of  the  other  allottees  for  the  purpose  of 
reaching  his  land,  neither  he  nor  the  court  has  the  right  to  arbi- 
trarily select  the  land  of  a  particular  adjoining  owner  and  make  it 
alone  bear  the  burden  of  the  right  of  way.     (Id.) 

5.  EJxpensb  or  Difficulty  of  Access  by  Different  Route. — In  this 
case  the  findings  fail  to  show  the  right  to  a  way  of  necessity  over 
the  lands  of  the  defendants,  due  to  the  expense  or  dif&culty  in  reach- 
ing a  public  road  by  another  and  shorter  route  over  the  lands  of 
other  adjoining  owners.     (Id.) 

6.  Bona  Fide  Purchaser  —  Notice. — A  purchaser  of  land  for  value 
takes  subject  only  to  interests  in  the  land  of  which  he  has  actual 
notice  or  which  appear  of  record.  This  rule  applies  as  well  to 
easements  as  to  claims  of  a  greater  interest.     (Id.) 

7.  Subsequent  Purchaser  of  Partitioned  Land  —  Construotivi 
Notice  Furnished  by  Partition  Decree. — A  purchaser  for  value  of 
a  parcel  of  land  that  had  been  partitioned  twenty  years  previously 
is  not  charged  with  constructive  notice  of  a  way  by  necessity  across 
such  land  in  favor  of  an  adjoining  tract,  merely  because  both  tracts 
were  included  in  the  partition  action,  and  had  been  partitioned  by  a 
decree  which  left  the  latter  tract  without  access  to  a  public  road  and 
entirely  surrounded  by  other  parcels  that  were  allotted  to  various 
cotenants.     (Id.) 

See  Partition,  7. 

EMPLOYER  AND  EMPLOYEE. 

1.  Trade  Secrets— List  of  Laundry  Customers — ^Use  of  by  Former 
Employee — Injunction. — A  list  of  customers  along  a  laundry  route 
constitutes  a  trade  secret  which  is  the  absolute  property  of  the  lau^-^ 
dry  company  operating  the  route,  and  it  is  entitled  to  a  judgment 
perpetually  enjoining  its  former  driver  an4  solicitor  to  whom  such 
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list  was  confided,  who  had  left  its  employ  and  accepted  eniiploy- 
ment  in  a  rival  laundry,  from  in  anj  manner  soliciting  laun- 
dry work  from  any  of  the  persons  who  had  been  customers  along 
the  route  assigned  to  him;  but  the  former  employee  should  not  be 
enjoined  from  receiving  laundry  work  from  the  customers  of  his 
former  employer  which  is  tendered  him  without  any  solicitation  or 
act  on  his  part.     (New  Method  Laundry  Co.  v.  MacOann,  26.) 

2.  PtoTEGTiON  OF  Employe» — BiOHTS  or  EMPLOYEE. — While  it  is  re- 
quired that  equity  should  lend  its  aid  to  the  fullest  extent  to  protect 
the  property  rights  of  employers,  whether  existing  in  the  form  of 
trade  secrets  or  otherwise,  considerations  of  public  policy  and  jus- 
tice demand  that  such  protection  should  not  be  carried  to  the  extent 
of  restricting  the  earning  capacity  of  individuals  on  the  one  side, 
while  tending  to  create  or  foster  monopolies  of  industry  on  the 
other.     (Id.) 

8.  Iktkustino  or  Trade  Secrets  to  Ekployeb  —  Utilizing  to  In- 
jury OF  Employer. — If  a  person  establishes  a  trade  or  business 
which  depends  for  its  continuance  upon  keeping  secret  the  uAmes 
of  customers,  or  other  valuable  information  known  to  such  person, 
no  agent  or  employee,  having  been  intrusted  with  such  secrets  in 
the  course  of  his  employment,  can  thereafter  utilize  his  seeret 
knowledge  against  the  interests  or  to  the  prejudice  of  such  person. 
(Id.) 

4.  Bight  of  Employee  to  Follow  Occupation — ^Property  Rioirr. — 

Coincident  with  the  right  of  the  employer  to  the  protection  of  his 
trade  secrets  against  their  unwarranted  disclosure  to  or  unconscion- 
able use  by  persons  not  entitled  thereto  is  the  right  of  all  persons, 
in  the  absence  of  negative  covenants  to  the  contrary,  to  follow  any 
of  the  common  occupations  of  life.  This  right  of  a  citizen  to  pur- 
sue any  calling,  business,  or  profession  he  may  choose  is  a  property 
right,  to  be  guarded  by  equity  as  zealously  as  any  other  form  of 
property.     (Id.) 

5.  Bight  to  Receive  Patronage  from  Former  Employer's  Custom- 

ers— Bights  of  Customers. — To  restrain  a  person  lawfully  en- 
gaged in  a  laundry  business  from  receiving  unlaundered  goods  from 
certain  patrons  of  his  former  employer  is  to  sanction,  to  that  ox 
tent,  the  establishment  of  a  trade  blacklist,  thereby  depriving  such 
patrons,  without  any  fault  on  their  part,  of  the  right  to  have  their 
laundry  done  where  they  will.  The  constitutional  guaranties  of 
liberty  include  the  privilege  of  every  citizen  to  freely  select  those 
tradesmen  to  whom  he  may  desire  to  extend  his  patronage,  and  equity 
cannot  invade  or  take  away  this  right,  either  directly  or  indirectly, 
without  due  process  of  law.     (Id.) 

6.  Form  of  Judgment — ^Beceivino  Patronage. — ^A  judgment  in  such 

a  case  enjoining  a  person  from  soliciting  patronage  from  the  cus- 
tomers of  his  former  employer  should  not  include  the  provision. 
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"but  not  from  reeeiving/'  as  his  right  to  receive  patronage  without 
direct  or  indirect  solicitation  is  not  in  issue,  but  this  phrase  in  the 
judgment  is  harmless.     (Id.) 

7.  Federal  Employers'  Liabiutt  Act — Actions  in  Statb  Courts — 
Decisions  or  United  States  Ooitrts  Gontrolung. — In  actions 
brought  in  the  state  courts  under  the  provisions  of  the  Federal  Em- 
plojers'  Liability  Act,  approved  April  22,  1908,  the  decisions  of  the 
supreme  court  of  the  United  States  are  controlling  in  the  construc- 
tion of  the  act.     (Smithson  v.  Atchison  etc.  By.  Co.,  148.) 

8.  State  Act  Prohibiting  Employment  of  Minors  During  Certain 
Hours — Statute  Enacted  for  Safety  of  Employees — Erroneous 
Instruction. — In  an  action  brought  in  the  state  court  under  the  pro- 
visions of  the  Federal  Employers'  Liability  Act  to  recover  damages 
for  personal  injuries  sustained  by  a  minor  while  in  the  employ  of  a 
common  carrier  engaged  in  interstate  commerce,  it  is  error  to  instruct 
the  jury  that  the  act  of  the  legislature  of  the  state  of  California  pro- 
viding that  no  minor  under  the  age  of  eighteen  years  shall  be  em- 
ployed or  permitted  to  work  between  the  hours  of  TO  o'clock  in  the 
evening  and  5  o'clock  in  the  morning  (Stats.  1911,  p.  910),  is  a 
statute  enacted  for  the  safety  of  employees,  as  those  words  are  used 
in  section  3  of  the  federal  act.     (Id.) 

9.  State  Act  not  Effective  as  Police  Begulation. — Such  act  of  the 
legislature,  notwithstanding  it  is  in  no  wise  in  conflict  with  the  federal 
act,  cannot  be  employed  with  and  as  a  supplement  to  the  federal 
act  as  a  state  police  regulation,  for  the  legislation  of  Congress  upon 
the  matter  is  exclusive.     (Id.) 

10.  Injury  to  Employee — Violation  of  "Any  Statute"  (>ontributino 

TO  Injury — Freedom  from  Contributory  Negligence — Construc- 
tion OF  Act — State  Statutes  Excluded. — The  phrase  "any  stat- 
ute," as  that  language  is  employed  in  section  3  of  the  Fedeml 
Employers*  Liability  Act,  providing  that  in  any  action  brought 
against  any  common  carrier  under  it  an  employee  "shall  not  be 
held  to  have  been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury  or  death  of 
such  employee,"  means  another  federal  statute,  and  does  not  in- 
clude the  statutes  of  a  state.     (Id.) 

11.  Injury  to  Engine  Helper^Lack  of  Signal  to  Movb  on  Turn- 
table— Trdll  on  Issue — Insufficiency  of  Denial — Appeal — Ob- 
jection not  Reviewable. — In  an  action  against  a  railroad  corpora- 
tion to  recover  damages  for  personal  injuries  received  by  an  em- 
ployee, whose  duty  it  was  to  assist  in  running  engines  into  the  round- 
house after  they  had  finished  their  trips,  where  the  answer  did  not 
deny  the  allegation  that  no  signal  was  given  by  plaintiff  for  the 
engine  which  caused  the  injury  to  move  upon  the  turntable,  but  the 
denial  was  taken  by  both  parties  upon  the  trial  as  an  accepted  fact, 
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and  iflsnes  joined  without  objection,  neither  partj  will  be  permitted 
for  the  first  time  on  appeal  to  elaim  that  such  issue  was  not  joined. 
(Id.) 
Bee  Contract,  3-8;  Interstate  Commerce;  Negligenee,  8,  9,  12-16, 
18-25;  Workmen's  Compensation  Act. 

EQUITY.    See  Injunction;  Specific  Performaneei 

ESCBOW.    See  Deed,  L 

ESTATES  OP  DECEASED  PERSONS. 

1.  Antenuptial  Agreement— Waiver  by  Widow  of  Biort  to  Paiiii.y 
Allowance. — An  antenuptial  agreement,  wherebj  the  husband 
agreed  to  give  his  wife  proper  support  during  their  marrietl  life 
and,  in  the  event  of  his  prior  death,  to  cause  to  be  paid  her  a  speci- 
fied sum  per  month  during  her  life,  and  she  agreed  that  the  same 
should  be  ''in  lieu  of  anj  and  all  claims  against  his  property  or 
estate,  whether  communitj  or  any  other  property  or  interest  of  hia," 
precludes  her  from  demanding  a  family  allowance  from  his  estate. 
(Estate  of  Cutting,  104.) 

2.  Meaning  of  Word  "Claims." — The  word  "claims,"  as  used  in  soeb 
agreement,  is  not  to  be  construed  as  meaning  only  those  demands 
which  might  have  been  enforced  against  the  deceased  husband  in  hia 
lifetime,  and  which  must  be  presented  in  due  form  of  law  to  the 
executor  or  administrator  of  his  estate.     (Id.) 

3.  Unrecorded  Marriage  Settlement. — Such  agreement,  considered 
as  a  marriage  settlement,  lost  nothing  of  its  binding  force,  aa  be- 
tween the  parties  thereto,  because  it  was  unrecorded.     (Id.) 

4.  Partial  Distribution  to  One  of  Several  Besiduabt  Lboatkes — 

Cash  on  Hand. — A  partial  distribution  to  one  of  several  residu- 
ary legatees  of  a  portion  of  the  cash  in  the  hands  of  the  execu- 
tor, in  part  payment  of  such  legatee's  residuary  interest,  was 
properly  decreed  in  this  estate,  it  appearing  that  the  remaining 
cash  on  hand  was  sufficient  to  pay  the  pecuniary  legacies  and  the 
expenses  of  administration,  and  that  it  would  be  necessary  to  sell 
all  the  property  of  the  estate  and  to  make  a  final  distribution  of 
the  residue  in  cash.     (Estate  of  Huntoon,  282.) 

5.  Valuation  op  Property — Inventory  P^ma  Facie  ETvidknce. — On 
the  proceeding  for  final  distribution,  the  valuation  in  the  inventory 
is  prima  facie  evidence  of  the  value  of  the  property  of  the  estate. 
(Id.) 

6.  Accounting  by  Representativs  of  Deceased  Administrator. — 
Under  section  1639  of  the  Code  of  Civil  Procedure^  upon  the  death 
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ESTATES  OP  DECEASED  PERSONS  (Continued). 

of  the  administratrix  of  the  estate  of  a  deceased  person,  her  ae- 
count's  as  such  administratrix  may  be  presented  and  filed  by  her 
personal  representatiYO.     (Estate  of  Alderaley,  366.) 

7.  Allowanoi  of  Claims  —  Dbiay  in  Pbesbntation  —  Appeal. — The 
allowanee  by  the  court  of  claims  against  the  estate  of  a  deceased 
person  will  not  be  disturbed  on  appeal  on  the  ground  that  they  were 
not  presented  during  the  time  allowed  by  law,  in  the  absence  of  evi- 
dence ai&rmatively  showing  that  fact.     (Id.) 

A.  Babbed  Claims  cannot  bb  Allowed. — Claims  against  an  estate  of 
a  deceased  person,  which  are  barred  at  the  time  of  their  presenta- 
tion, cannot  be  allowed  by  the  court.     (Id.) 

9.  Funeral  Expenses — Monument  fob  Gbave — Joint  Use. — It  is  no 
objection  to  a  charge  for  a  monument  for  a  decedent  that  it  was 
also  intended  to  serve  as  a  monument  for  the  grave  of  his  father. 
(M.) 

10.  Fees  of  Attobnbt  fob  Administbatob. — The  attorney  for  an  ad- 
ministrator, who  did  not  fully  administer  upon  the  property  of  the 
estate,  is  not  entitled  to  full  commissions,  and  his  fees  should  be 
based  upon  the  amount  of  the  estate  when  the  account  is  finally 
settled.     (Id.) 

11.  Intestacy  —  Succession  by  Nephews  and  Nieces  —  Intestate 

Having  Subviying  Spouse. — ^Under  subdivisions  2  and  4  of  sec- 
tion 1386  of  the  Civil  Code,  as  amended  in  1905,  nephews  and  nieces 
of  an  intestate  who  died  leaving  a  surviving  spouse  but  neither 
issue,  father,  mother,  brother  or  sister,  succeed  to  a  part  of  his 
estate,  which  previous  to  the  amendment  they  did  not  do  except 
in  the  event  that  a  brother  or  sister  survived  the  intestate.  (Estate 
of  Jepson,  684.) 

12.  Contest    to    Establish    Heibship  —  Unsuccessful    Claimant — 

Claim  fob  Expenses  of  Contest. — ^Neither  an  unsuccessful  claim- 
ant to  heirship  in  an  intestate's  estate,  nor  his  attorney,  is  a  party 
interested  in  the  estate,  and  neither  of  them  is  entitled  to  present 
a  claim  against  the  estate  for  services  or  for  the  expenses  of  pro- 
curing witnesses  on  the  trial  of  the  contest  to  determine  heirship, 
on  the  theory  that  such  services  and  the  testimony  of  the  witnesses 
were  instrumental  in  establishing  the  heirship  of  the  successful 
claimants.  (Estate  of  Walden,  776.) 
Bee  Inheritance  Tax;  WilL 

ESTOPPEL.    See  Building  Contract,  4;  Consideration,  1;  Corporation, 
11;  Pledge,  5. 

EVIDENCE. 
1.  Cabbon  Copt  of  Letteb  Fobmino  Pabt  of  Cobbespondencb. — 
Where  a  party  introduces  in  evidence  a  letter  from  his  adversary, 
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which  was  ^pparenrtlj  in  answer  to  one  from  himself,  it  Is  proper 
to  admit  without  previous  notice  and  demand  for  a  production  of 
the  original,  a  carbon  copj  of  the  letter  so  answered,  upon  proof 
of  its  being  a  correct  copy.     (Edmunds  v.  Atchison  etc  Bj.  Go^ 
246.) 
2.  ExPEB'T— Ebrob  in  Bejeotion  of  Evidenok  Cubed  by  Subsequsmt 
Testimony. — Where  an  expert  witness  was  prevented  from  answer- 
ing a  pertinent  question,  but  was  subsequently  permitted  to  testify 
freely  on  the  subject,  the  initial  ruling  of  the  court  is  without 
prejudice  to  the  party  calling  the  witness.     (Herrington  v.  Baker, 
612.) 
8.  iMPBAcmNo  Testimony  —  Inconsistent    Statements.  —  When    a 
witness   is  impeached  by  proof  of  prior  inconsistent  statements, 
the  effect  is  merely  to  discredit  him  as  a  witness.    The  former  state- 
ments made  by  him  are  incompetent  for  any  other  purpose,  and  do 
not  constitute  evidence  of  the  truth  of  the  facts  so  stated  by  bim. 
(Albert  v.  McKay  &  Co.,  451.) 
See  Adoption,  1,  8;  Agency,  3;  Appeal,  1,  2,  15;  Arbitration  and 
Award,  5;   Deed,  7;  Estates  of  Deceased  Persons,  5;  Fraud, 
1,  2;  Quardian  and  Ward,  2;  Husband  and  Wife,  1,  2;  Mar- 
riage, 1;   Negligence,  10,  11,  22-24;  Sale,  6,  8,  10;  Taxation, 
6-8;  Water  and  Water  Rights,  9-11,  18;  Will,  23,  24;  Work- 
men's Compensation  Act,  15. 

EXECUTION.    See  Appeal,  4,  9;  Bale,  1-4. 

EXECUTOBS  AND   ADMINISTBATOBS.    See   Estates   of   Deceased 
Persons. 

FACTOR.     See  Agency,  8-10. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT.    See  Employer  and  Em- 
ployee, 7-11;  Interstate  Commerce;  Negligence,  8. 

FINDINGS. 

Insufficient  Finding. — A  finding  that  all  the  allegations  of  the 
answer  are  not  true  is  not  a  finding  that  all  of  them  are  untrue  or 
that  any  particular  one  of  them  is  untrue,  and  does  not  negative 
the  fact  that  some  of  them  may  have  been  true.  (Auerbaeh  ▼.  Healy, 
60.) 

See  Appeal,  2;  Pleading,  2. 

FIXTURES.     See  Landlord  and  Tenant. 

FORFEITURE.     See  Corporation,  1,  4. 
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FRAUD. 

1.  Fraudulent  Oonveyancib — Appeal  by  PLAiNHpr — Immaterial  E»- 

BOR  IN  Excluding  Impeaching  Testimony. — On  an  appeal  bj  the 
plamtiff  from  an  adverse  judgment  in  an  action  to  avoid  a  deed 
on  the  ground  that  it  was  executed  without  consideration  and  with 
intent  to  defraud  the  creditors  of  the  grantor,  error,  if  any,  in 
excluding  testimony  offered  to  impeach  the  evidence  of  the  grantor 
that  at  the  time  of  the  transfer  he  had  other  property  sufficient  to 
satisfy  the  plaintiff's  debt  is  rendered  immaterial,  where  the  court 
found  in  favor  of  the  plaintiff  that  the  grantor  did  not  have  suf- 
ficient property  at  that  time.     (Byerley  v.  Conlin,  40.) 

2.  Payment  of  Adequate  Price  by  Grantee — Absence  of  Fraudu- 
lent Intent  of  Grantee — Striking  out  Evidence  of  Grantor's 
Fraudulent  Intent. — If  the  grantee  paid  an  adequate  price  for 
the  property,  the  plaintiff  in  such  action  was  required  to  show  an 
intent  to  defraud  creditors  on  the  part  of  both  the  grantor  and  the 
grantee.  The  declarations  of  the  grantor,  made  while  he  held  the 
title  and  tending  to  show  his  fraudulent  intent,  although  admissible 
as  against  him,  would  not  be  evidence  of  the  intent  of  the  grantee, 
unless  the  latter  had  notice  thereof  before  purchasing  the  property. 
TVhiere  no  such  notice  was  brought  home  to  the  grantee,  and  the 
court  found,  upon  sufficient  evidence,  that  she  did  not  have  such 
fraudulent  intent  and  paid  an  adequate  price,  error  in  entirely  strik- 
ing out  the  evidence  of  the  grantor's  declarations  became  imma- 
terial.    (Id.) 

8.  Decree  Under  MoEnerney  Act — ^Pleading — Allegations  on  In- 
formation AND  Belief. — A  complaint  to  avoid  a  decree  quieting 
title  to  land  in  a  proceeding  under  the  so-called  McEnerney  Act 
fails  to  state  a  cause  of  action,  where  it  merely  avers,  an  informa- 
tion and  belief,  that  the  plaintiff's  predecessor  in  interest,  the 
alleged  owner  of  the  land  when  the  proceeding  was  instituted,  was 
ignorant  of  the  proceeding,  and  that  the  evidence  therein  relative  to 
the  defendant's  ownership  was  known  by  the  witness  giving  the  same 
to  be  false.     (Bowling  v.  Spring  Valley  Water  Co.,  218.) 

4.  Allegation  of  Facts  on  Which  Belief  is  Founded — Judgment 
IN  Rem. — The  fraud  that  would  avail  to  set  aside  the  judgment  in 
rem  of  a  court  of  record  must  be  clearly  pleaded  and  proven,  and 
it  is  not  sufficient  to  allege  it  or  its  elements  upon  information  and 
belief,  unless  the  facts  upon  which  the  belief  is  founded  are  stated 
in  the  pleading.     (Id.) 

5.  Undestroysd  Assessment-rolls — ^Assessment  to  Third  Person 
— Fraud  of  Claimant. — A  mere  allegation  in  such  complaint  that 
certain  undestroyed  assessment-rolls  of  the  city  and  county  of  San 
Francisco,  in  which  the  land  in  question  was  situated,  showed  the 
assessment  of  the  property  to  the  plaintiff's  predecessor,  does  not 
justify  the  allegation,  on  information  and  belief,  that  fraud  was 
committed  by  the  agents  of  the  defendant  when  they  deposed  in  the 
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proceeding  to  quiet  title  that  thej  knew  of  no  adYene  claimanta  to 
the  property.     (Id.) 
See  Attornej  at  Law,  8-11;  Consideration,  4. 

GBANTOB   AND   GRANTEE.    See   Deed;    Easement;    Fraud,   1,   2; 
Mortgage. 

GUARDIAN  AND  WARD. 

1.  Guardian  of  Incompetent  Pebsok — Stranoeb  in  Blood  mat  be 
Pbbferreo — DiscEETiON. — Under  section  1763  et  seq.  of  the  Code  of 
CSvil  Procedure,  the  court  has  discretionary  power,  in  appointing  a 
guardian  of  the  estate  of  an  incompetent  woman,  to  appoint  a 
non  relative  of  the  incompetent  who  was  familiar  with  her  business 
affairs,  rather  than  a  cousin  who  was  the  nominee  of  all  her 
relatives.     (Guardianship  of  Crocker,  660.) 

2.  Evidence  —  Letters  of  Former  Guardian  Rbquestinq  Appoint- 
ment OF  Successor — Immaterial  Error. — On  the  hearing  for  the 
appointment  of  such  guardian,  it  is  harmless  error  to  admit  in  evi- 
dence a  writing  made  by  the  deceased  husband  of  the  incompetent, 
at  a  time  when  he  was  her  guardian,  in  which  he  requested  the 
court,  upon  his  death,  to  appoint  such  nonrelative  as  the  guardian, 
where  previous  oral  testimony  as  to  the  husband's  preference  had 
been  given  without  objection.     (Id.) 

3.  Parent  and  Child— Right  of  Mother  to  Guardianship — ^Prefke- 
BNCE  Over  Foster  Parent— Poverty  of  Mother. — Under  section 
1751  of  the  Code  of  Civil  Procedure,  construed  in  connection  with 
section  246  of  the  Civil  Code,  the  mother  of  a  minor  ehUd  under  the 
age  of  fourteen  years,  who  had  not  abandoned  it  and  was  not  a  dis- 
solute or  criminal  person,  if  found  by  the  court  "competent  to 
discharge  the  duties  of  guardianship,"  is  entitled  to  be  appointed 
the  guardian  of  such  child  notwithstanding  she  lacks  means  for  its 
support,  in  preference  to  a  person  of  adequate  means  with  whom 
the  child  had  lived  for  upward  of  ten  years  and  whom  it  had  come 
to  regard  as  its  parent.     (Guardianship  of  Mathews,  679.) 

HIGHWAY.    See  Streets,  Roads,  and  Highways. 

HOMESTEAD.    See  Inheritance  Tu^  1. 

HUSBAND  AND  WIFE. 
1.  Alienation  op  Husr^nd's  Affections — ^Action  Against  Parknts 
OF  Husbani>— 'Evidence. — In  this  action  by  a  wife  against  her  hus- 
band's parents  to  recover  damages  for  the  alienation  by  them  of 
her  husband's  affections  from  her,  the  evidence  is  held  insnfBcient 
to  sustain  the  verdict  in  favor  of  the  wife.     (Hall  v.  Hall,  718.) 
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HUSBAND  AND  WIFE  (Continued). 
2.  Degree  or  Paoor. — To  sustain  an  action  for  damages  against  par- 
ents for  the  alienation   of  the   affections  of  their  married  child 
from  his  or  her  spouse  the  measure  of  proof  must  be  extremely 
high.     (Id.) 
See  Consideration,  1-3;  Divorce;  Estates  of  Deceased  Persons, 
1-3;  Marriage. 

INCOMPETENT  PERSON.    See  Guardian  and  Ward,  1,  2. 

INDIAN.    See  Citizenship. 

INDUSTRIAL  ACCIDENT  COMMISSION.    See  Interstate  Commerce; 
Workmen's  Compensation  Aet. 

INFANT.    See  Employer  and  Employee,  8-10. 

INHERITANCE  TAX. 

1.  Act  of  1913  —  Liabilitt   of   Homestead   PEOPEETT.—Commnnity 

property  impressed  with  a  homestead  during  the  life  of  the  hus- 
band, title  to  which  vested  absolutely  in  his  widow  upon  his  death, 
is  liable  to  the  inheritance  tax  imposed  by  subdivision  1  of  section 
2  of  the  Inheritonce  Tax  Act  of  1918.     (Estate  of  Stewart,  547.) 

2.  Act  of  1905 — ^PkoPESTY  in  This  State  of  Nonresident  Decedent. 

Section  1  of  the  inheritance  tax  law  of  1905  (Stats.  1905,  p.  341), 
providing  that  "all  property  which  shall  pass,  by  will  or  by  the 
intestate  laws  of  this  state,  from  any  person  who  may  die  seized 
or  possessed  of  the  same  while  a  resident  of  this  state,  or  if  such 
decedent  was  not  a  resident  of  this  state  at  the  time  of  death, 
which  property,  or  any  part  thereof,  shall  be  within  this  state  .  .  . 
shall  be  and  is  subject  to"  an  inheritance  tax,  imposes  such  tax 
(1)  upon  all  property  passing  by  will  or  by  the  intestate  laws  of 
this  state,  and  (2)  upon  all  property  of  a  nonresident  decedent, 
which,  regardless  of  its  mode  of  transfer  or  succession  shall  be 
within  the  state.     (McDougald  v.  Lillenthal,  698.) 

3.  Local  Administration  Pboceedinq  Unnecessary  to  Imposition 
OF  Tax. — The  imposition  of  such  tax  upon  property  within  this 
state  of  a  nonresident  decedent  is  in  no  wise  dependent  upon  any 
proceedings  in  probate,  ancillary  or  otherwise,  had  within  the  state. 
(M.) 

4.  Taxing  Power  of  State  Over  Personal  Property. — The  maxim 
mohUia  sequuntur  personam  is  one  which  the  state  in  its  taxing 
laws  may  modify  or  reverse.     (Id.) 

5.  Stock   in    California   Corporation    Owned   by    Nonresident. — 

Shares  of  stock  in  a  California  corporation  belonging  to  a  non- 
OLXXIY  Oal.- 
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INHERITANCE  TAX  (Continued). 

resident  decedent  are  liable  to  the  inheritance  tax  imposed  bj  such 
act,  without  regard  to  the  place  where  the  certificates  evidencing 
the  stock  ownership  may  be  kept.  (Id.) 
6.  Federal  Constitution  —  Full  Faith  and  Ceedit  Clause — Dis- 
TB3UTI0N  IN  CouET  OF  DOMICILE.— The  full  faith  and  credit  clause 
of  the  constitution  of  the  United  States  and  the  decree  of  distri- 
bution in  the  probate  court  of  the  domicile  of  the  nonresident 
decedent  does  not  preclude  the  imposition  bj  this  state  of  an 
inheritance  tax  on  property  therein  situated  which  is  distributed 
by  such  decree.  (Id.) 
See  Deed,  2,  3. 

INJUNCTION. 

1.  Prohibitive  Injunction  —  Appeal  —  Operation  nop  Stated. — An 
appeal  does  not  stay  the  force  of  a  prohibitive  injunction,  and  the 
lower  court  has  full  power  to  punish  a  violation  of  such  injunction 
pending  the  appeal.     (Wolf  v.  Gall,  140.) 

2.  Mandatory  Injunction — Stat  Pending   Appeal. — ^Mandatory  in- 

junctions are  suspended  and  rendered  inoperative  pending  appeal. 
(Id.) 

8.  Quieting  Title — ^Decree— Provision  Enjoining  Further  Claim  to 
P^perty — Appeal  —  Injunctive  Provision  not  Stayed — ^Com- 
mencement OF  New  Action — Contempt  of  Court. — In  an  aetion 
to  quiet  title,  a  provision  in  the  judgment,  declaring  the  defendants 
to  be  the  owners  of  the  property  and  enjoining  the  plaintiffs  from 
making  any  claim  thereto,  is  not  suspended  or  rendered  inopera- 
tive by  appeal  from  the  judgment,  for  the  injunctive  provision 
is  purely  prohibitive  and  not  mandatory,  and  is  not  in  fact  in- 
cidental to  the  main  relief  sought,  but  is  a  substantial  and  inheroit 
part  of  the  relief  itself ;  and  the  institution  of  a  new  action  in  viola- 
tion of  the  terms  of  the  injunction  is  a  contempt  of  court.     (Id.) 

4.  Quieting  Title—Purpose  or  Action. — The  acUon  to  quiet  title  is 
a  development  of  the  bill  of  peace  of  the  court  of  chancery,  the 
main  purpose  of  which  was  to  prevent  repeated  attempts  to  litigat« 
a  title,  and  to  protect  the  real  owner  of  the  right  against  the  annoy- 
ance and  expense  incidental  to  a  multiplicity  of  suits.     (Id.) 

5.  Form  of  Judgment. — In  an  action  to  quiet  title,  a  decree  declaring 

that  the  plaintiff  is  the  owner  of  the  property,  and  enjoining  the 
defendant  from  further  setting  up  a  claim  thereto,  is  a  proper 
form  of  judgment.     (Id.) 

6.  Statute  of  Limitations. — The  statute  of  limitations  does  not  mn 

during  the  period  when  the  commencement  of  an  action  is  stayed 
by  injunction.     (Id.) 

7.  Discretion  of  Trial  Court  in  Granting  Preliminary  Injunotiom. 
The  matter  of  granting  a  preliminary  injunction  is  addressed  to 
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INJUNCTION  (Continued). 

the  sound  discretion  of  the  court,  which  is  to  be  exercised  according 
to  the  circumstances  of  the  particular  case;  and  its  action  will  not 
be  disturbed  on  appeal  unless  it  shall  clearly  appear  that  there  was 
mn  abuse  of  its  discretion.  (Fresno  Oanal  ft  Irr.  Co.  v.  People's 
Ditch  Co.,  441.) 
See  Appeal,  12;  Etaiplojer  and  Employee,  1-6;  Beelamation  Dis- 
trict, 1;  Water  and  Water  Bights,  20-24. 

INSANITY.    See  Will,  20-24. 

INSOI^YENCY.    See  Cheek,  1,  8;  Corporation,  8-lL 

INSTRUCTIONS.    See  Negtigenee,  2»-31,  35. 

INTEREST.    See  Bank,  1,  8;  Judgment,  3;  Mechanic's  Lien,  15. 

intebpleadeb: 

Object  of  Action  in  Intkbpubadeb. — The  only  question  that  can  be 
litigated  between  the  plaintiff  and  the  defendants  in  an  action  of 
interpleader  is  whether  the  plaintiff  is  entitled  to  compel  the  defend- 
ants to  interplead  with  respect  to  their  conflicting  claims  to  the  fund 
or  debt  alleged  by  plaintiff  to  be  in  his  hands,  or  due  from  him. 
The  defendants  cannot  litigate  any  other  claim  against  the  plaintiff. 
(Connor  t.  Bank  of  Bakersfieid,  900.) 
See  Bank,  3. 

INTERSTATE  OOMMEBCB. 

1.  Railroad — Track  Used  foe  Interstate  and  Intrastate  Ooicicercb 
— ^Repair  of  Track. — A  railroad  track  used  indiscriminately  by  a 
carrier  in  both  its  interstate  and  intrastate  commerce  is  an  instru- 
mentality of  interstate  commerce,  and  notwithstanding  its  double 
use,  those  engaged  in  its  repair  or  in  keeping  it  in  suitable  con- 
dition for  usie  are,  while  so  engaged,  employed  in  interstate  com- 
merce.    (Southern  Pacific  Co.  v.  Industrial  Accident  Commission,  8.) 

2.  Keeping  Track  in  Condition  for  Use.— Any  work  having  for  its 

immediate  object,  in  whole  or  in  part,  the  keeping  of  the  track  in 
condition  for  use  according  to  schedule  for  interstate  traffic  has 
such  a  close  and  direct  relation  to  interstate  transportation  as  to  be 
practically  a  part  of  it.  (Id.) 
8.  Watchman  at  Railroad  Crossing — ^Dutt  to  Keep  Track  Unob- 
structed— Injury  from  Intrastate  Train — Liability  of  Railroad 
Measured  by  Act  of  Congress. — A  watchman  employed  by  a  rail- 
road at  a  point  where  its  main  line  track,  used  indiscriminately  for 
both  interstate  and  intrastate  commerce,  was  crossed  by  a  public 
street,  whose  duties  in  part  required  him  to  keep  the  track  free  of 
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INTEBSTATB  COMMERCE  (Continued). 

such  obstructions  to  the  interrupted  passage  of  all  trains  aeeordisg 
to  schedule  as  might  be  caused  hj  passing  Tehides,  is  engaged  in 
interstate  commerce,  and  the  state  Industrial  Accident  Commiflsion 
has  no  jurisdiction  to  award  compensation  for  personal  injuries  to 
him  occasioned  while  he  was  endeavoring  to  present  a  eoQiaioa 
between  an  intrastate  train  and  a  yehide  on  the  track.  The  liabil- 
ity of  the  railroad  in  such  case  is  measured  entirely  by  the  act  of 
Congress  of  April  22,  1908,  relatiye  to  the  liability  of  common  car- 
riers by  railroad  to  their  employees  in  certain  cases.     (Id.) 

4.  AvoiDANGS  OF  Injuet  TO  PxTBUC. — The  fact  that  the  avoidance  of 

injury  to  the  public  in  the  matter  of  crossing  the  track  was  also  one 
of  the  objects  of  the  watchman's  employment  is  immateriaL     (Id.) 

5.  Bailboad  —  Local  Track  Used  pok  Intebstatk  and  Intkastatb 

Commerce — Injury  to  Watchman  from  Intrastate  Train. — A 
watchman  employed  by  a  railroad  at  a  point  where  a  local  line 
track,  used  indiscriminately  for  both  interstate  and  intrastate  com- 
merce, was  crossed  by  a  public  street,  whose  duties  in  part  required 
him  to  keep  the  track  free  of  such  obstructions  to  the  unintermpted 
passage  of  all  trains  according  to  schedule  as  might  be  canted  by 
passing  yehides,  is  engaged  in  interstate  commerce,  and  the  state 
Industrial  Accident  Commission  has  no  jurisdiction  to  award  com- 
pensation for  personal  injuries  to  him  occasioned  by  a  collision 
with  an  intrastate  train  which  he  was  engaged  in  flagging.  (Souths 
em  Pacific  Compamy  y.  Industrial  Accident  CofMniSiiton,  ante,  p.  8, 
followed  and  approved.)  (Southern  Pacific  Co.  y.  Industrial  Aeei- 
dent  Commission,  16.) 

6.  Baiuioad — Electric  Lineman — ^Removal  of  Telephone  Wire  raoM 

Trolley  Wire — Electric  Railway  Constituting  Part  of  Inter- 
state AND  Intrastate  System. — An  electric  lineman,  employed  by 
a  railroad,  who  received  personal  injuries  while  engaged  in  the  re- 
moval of  an  overhead  telephone  wire  which  had  fallen  on  to  the 
trolley  wire  used  by  the  railroad  for  the  furnishing  of  electric  power 
for  the  operation  of  its  cars  on  a  line  of  electric  railway  consti- 
tuting a  part  of  the  railroad's  passenger  system,  both  interstate  and 
intrastate,  and  in  constant  use  as  such,  was  engaged  in  interstate 
commerce  at  the  time  of  the  accident,  as  he  was  then  engaged 
directly  in  removing  an  obstruction  to  the  use  of  an  instrumentality 
in  actual  use  for  purposes  of  such  commerce.  The  state  Industrial 
Accident  Commission  has  no  jurisdiction  to  make  an  award  for  such 
injury.  (Southern  Pacific  Co.  y.  Industrial  Accident  Oommissimi, 
19.) 
See  Employer  and  Employee,  7-11. 

INTOXICATING  LIQUORS. 
1.  Criminal  Law — Construction   of  Local  Option  Law — Sale  of 
Liquor  in  No-license  Territory. — Three  acta  are  declared  onlaw- 
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INTOXICATING  LIQUORS  (Continued). 

fal  hj  section  15  of  the  local  option  law  (Stats.  1911,  p.  599),  i.  e., 
soliciting  orders,  taking  orders,  or  making  agrecfments  "for  the  sale 
or  deliyerj  of  alcoholic  liquors."  The  words  "for  the  sale  or  de- 
liyery,"  etc.,  qualify  all  three  of  the  acts.     (People  ▼.  Winklcfr,  133.) 

2.  SuFFiciENCT  or  INDICTMENT. — An  indictment  for  a  violation  of  the 

local  option  law  which  charges  that  defendant  on  or  about  a  cer- 
tain day  in  a  certain  county  did  "take  an  order  from,  sell,  and 
deliver  to  one  M.  Hamilton,  alcoholic  liquor,"  within  a  supervisorial 
district  which  was  no-license  territory,  is  not  demurrable  on  the 
ground  that  it  charges  more  than  one  offense  and  that  the  several 
offenses  are  not  stated  in  separate  counts,  as  the  pleading  charges 
nothing  more  than  a  sale  under  section  13  of  the  act,  and  does  not 
attempt  to  allege  that  defendant  took  an  order  "for  the  sale  or 
delivery  of  liquor."     (Id.) 

3.  PUBGHASB   OF  LiQUOB    NOT    PROHIBITED— PUBGHASB   OUTSIDE   Of   AND 

BBINQINO  INTO  NO-UCENSB  TSBBITOBT— ACTINO   THROUGH   AOENT. — 

The  local  option  law  prohibits  the  sale  of  alcoholic  liquors  but  not 
their  purchase;  it  does  not  prohibit  one  from  purchasing  such 
liquors  outside  of  no-license  territory  and  bringing  them  within 
such  territory  for  his  own  consumption,  and  if  one  may  do  this 
personally,  he  may  do  it  through  an  agent.     (Id.) 

4.  Instructions  —  Detendant  Acting  as  Agent  fob  Another. — In 

such  a  case  the  defendant  is  entitled  to  have  the  jury  charged  that 
if  he,  in  purchasing  the  liquor  outside  of  the  no-license  territory 
described  in  the  indictment,  acted  on  behalf  of  and  as  the  agent 
of  the  prosecuting  witness,  having  no  interest  in  the  liquor,  and  de- 
riving no  profit  from  the  transaction,  he  was  not  guilty  of  "selling" 
such  liquor  to  the  prosecuting  witness.     (Id.) 

5.  Municipal  Cobpobations — Citt  of  Alameda — ^Rbstbiction  on  Salk 
OF  Intoxicating  Liquobs — Social  Clubhouse. — The  provision  of 
the  charter  of  the  city  of  Alameda  rendering  it  unlawful  for  any  per- 
son, firm,  or  corporation  to  establish,  open,  keep,  maintain,  or  carry 
on  any  saloon,  bar,  store,  dramshop,  tippling  place,  stand  or  any 
place  where  spirituous,  malt  or  fermented  liquors  or  wines  or  ttny 
admixture  thereof,  are  sold  or  given  away,  or  to  sell  or  barter  or 
give  away  within  the  limits  of  the  city  any  such  liquors,  without 
having  permission  pursuant  to  an  ordinance  of  the  council  or  people, 
and  empowering  the  council  to  impose  license  taxes  for  the  selling 
and  giving  away  of  such  liquors,  is  designed  merely  to  limit  and 
restrict  the  business  of  selling  such  liquors,  and  does  not  apply 
to  a  fraternal  organization  which  maintains  a  clubhouse  and  buffet 
where  liquors  are  dispersed,  not  as  a  business  or  for  profit,  but  as 
an  incidental  accommodation  to  its  members  desiring  such  refresh- 
ment.    (Varcoe  v.  Alameda  Lodge  No.  1015,  B.  ft  P.  O,  £.,  549.) 

See  County. 
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JUDGE. 

1.  Judge  Pro  Tempore — Gk)NSTiTUTioNAL  Pbovisiok  Authouzikg  is 
Self-executino. — Section  8  of  article  VI  of  the  eonstitution,  author- 
izing a  cause  in  the  superior  court  to  be  tried  by  a  judge  pro 
tempore,  agreed  upon  by  the  parties,  both  before  and  after  its 
amendmefnt  in  1910,  was  self -executing  and  required  no  act  of  the 
legislature  to  make  it  effective.     (Graziani  v.  Denny,  176.) 

2.  Power  of  Pro  Tempore  Judge  not  ETxclusive — ^Jurisdiction  of 

Regular  Judge  —  Vacation  op  Judgment.— That  constitutional 
provision,  as  amended  in  1910,  authorizing  the  pro  tempore  judge  to 
act  in  "such  capacity  in  all  further  proceedings''  in  the  cause  tried 
before  him  until  the  final  determination  thereof,  does  not  confer  an 
exclusive  power  on  him,  or  oust  a  duly  elected  and  qualified  judge 
of  the  superior  court  of  the  county  of  jurisdiction  to  hear  and 
determine  a  motion  to  vacate  the  judgment  rendered  by  the  pro 
tempore  judge.     (Id.) 

See  Arbitration  and  Award,  4;  Attorney  at  Law,  5. 

JUDGMENT. 

1.  Valid  Contract  of  Settlement  —  Judgment  not  Beversed  worn 

Mere  Irregularities  in  Procedure. — A  judgment  dismissing  an  ac- 
tion in  pursuance  of  a  valid  contract  for  the  settlement  thereof  will 
not  be  vacated  for  mere  irregularities  in  procedure.  Such  a  ease  is 
a  proper  one  for  the  application  of  section  4%  of  article  VI  of  the 
constitution,  providing  that  no  judgment  shall  be  reversed  unless 
upon  a  consideration  of  the  whole  record  the  court  is  of  the  opinion 
that  there  has  been  a  miscarriage  of  justice  in  the  court  below.  (Gill 
V.  Southern  Pacific  Co.,  84.) 

2.  Judgment  on  I^jeadings — Issues  Raised  by  Answer. — ^Judgment 
on  the  pleadings  cannot  be  given  in  favor  of  the  plaintiff  where  the 
answer  puts  in  issue  a  material  allegation  of  the  complaint,  or  sets 
up  affirmative  matter  constituting  a  defense.  (Cass  v.  Rochester, 
358.) 

8.  Judgment  for  Monet — Interest  on  Judgment— CbMPouND  Inter- 
est not  Allowable. — In  entering  a  judgment  for  money  it  is  not 
necessary  to  declare  therein  that  it  shall  bear  interest.  It  bears 
interest  at  the  rate  of  seven  per  cent  per  annum  from  its  date  bj 
force  of  the  law,  and  not  by  reason  of  any  declaration  it  may  contain 
to  that  effect.  Such  interest  must  not  be  compounded.  (Glenn  t. 
Rice,  269.) 

4.  Judgment  on  Establishing  Plea — Abatement  of  Action. — ^The 
defense  of  another  action  pending  does  not  authorize  a  judgment 
on  the  merits.  The  only  relief  to  which  a  defendant  is  entitled  upon 
establishing  this  defense  is  a  judgment  that  the  action  abate.  (Con- 
ner V.  Bank  of  Bakersfield,  400.) 
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JUDGMENT  (ConUnued). 

5.  Depault  Judgmxnt — False  Bstuen  or  Personal  Seeyige— Settinq 

Aside  Judgment  on  Motion. — Although  it  appears  from  the  rec- 
ord of  a  judgment  entered  upon  a  default  that  service  was  made 
upon  a  defendant,  and,  hence,  a  judgment  against  him  is  valid  upon 
its  face,  such  a  judgment  may  be  set  aside  on  motion  either  under 
section  473  of  the  Code  of  Civil  Procedure  on  any  of  the  grounds 
therein  spefcified,  or  independent  of  that  section,  where  the  motion 
is  made  upon  the  ground  that  its  entry  was  based  solely  on  a  false 
return  of  personal  service  upon  the  defendant.  (Smith  t.  Jones, 
513.) 

6.  Motion  to  Set  Aside  must  be  Made  in  Seasonable  Time. — In 

order  to  invoke  the  power  of  the  court  to  set  a  judgment  aside  on 
the  ground  that  it  was  entered  against  a  party  defendant  without 
service  of  process  on  him  at  all,  the  motion  must  be  made  within 
a  reasonable  time,  or  the  right  to  make  it  is  lost,  and  the  party  is 
remitted  to  an  action  in  equity  to  have  the  judgment  declared  void. 
(Id.) 

7.  Reasonableness  of  Time  Determined  bt  Period  Fixed  by  Sec- 

tion 473,  Code  or  Civil  Procedure — Kquitabia  RELiEr. — In  de- 
termining whether  a  motion  to  set  aside  such  a  judgment  is  pre- 
sented within  a  reasonable  time,  the  period  fixed  in  section  473  of 
the  Code  of  Civil  Procedure  within  which  motions  under  it  may  be 
made  is  the  standard  or  criterion  of  reasonableness.  A  motion  made 
more  than  a  year  after  the  entry  of  judgment  is  too  late,  and  be- 
yond the  power  of  the  court  to  grant.  Under  such  circumstances, 
the  defendant  must  seek  whatever  relief  he  is  entitled  to  through 
an  independent  action  in  equity  to  set  aside  the  judgment  for  want 
of  jurisdiction  in  the  court  to  pronounce  it.     (Id.) 

8.  Default  Judgment— False  Return  of  Personal  Service — Time 
for  Making  Motion  to  Set  Aside  Judgment. — A  motion  to  set 
aside  a  default  judgment  not  void  upon  its  face,  on  the  ground  that 
it  was  based  on  a  false  showing  of  personal  service  of  process,  must 
be  made  within  a  reasonable  time  after  its  rendition.  What  is  a 
reasonable  time  within  which  to  make  such  a  motion  is  the  same 
time  that  is  allowed  for  motions  which  are  permitted  under  section 
473  of  the  Code  of  Civil  Procedure.  A  motion  made  within  six 
months  after  the  entry  of  the  judgment  is  in  time.  (Smith  v.  Brat- 
man,  518.) 

9.  Judgment  Should  be  ANNUUiED  Without  Imposition  of  Terms. — 

Such  a  motion  is  not  made  under  section  473  of  the  Code  of  Civil 
Procedure,  and  if  made  in  time,  and  the  defendant's  showing  of 
nonservice  of  process  on  him  is  sufficient,  he  has  an  absolute  right 
to  have  the  judgment  annulled  without  the  imposition  of  any  terms 
or  conditions  whatever.  (Id.) 
10.  Promissory  Note — Provision  for  Reasonable  Attorney's  Fees — 
Default — Clerk  cannot  Enter  Judgment  for  Attorney's  Fees. — 
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JUDGMENT  (Continued). 

In  an  action  upon  a  promissory  note  containing  a  provision  for  the 
payment  of  such  reasonable  attorney's  fees  as  may  be  fixed  by  the 
court  in  the  event  of  suit  thereon^  the  clerk  has  no  ministerial 
authority,  under  section  585  of  the  Code  of  Civil  Procedure,  upon 
the  default  of  the  defendant  after  personal  service  of  summons,  to 
enter  judgment  against  the  defendant  for  the  amount  alleged  in 
the  complaint  as  a  reasonable  attorney's  fee.  Such  an  action  is  not 
one  ''upon  contract  for  the  recovery  of  money  or  damages  only," 
within  the  purview  of  subdivision  1  of  that  section,  in  which  the 
clerk  could  enter  up  a  judgment  as  prayed  for  in  the  complaint. 
(Landwehr  v.  Qillette,  654.) 

11.  Ministerial  Power  of  Clerk  to  Enter  Judgment  on  Default. — 

While  the  language  used  in  subdivision  1  of  that  section  is  quite 
broad  and  authorizes  the  clerk  after  default  to  enter  up  judgment 
in  all  actions  ''arising  upon  contract  for  the  recovery  of  money  or 
damages  only,"  still  what  is  meant  by  that  language  is  that  the 
contract  to  warrant  the  exercise  of  such  authority  by  the  clerk  alone  in 
entering  judgment  must  by  its  terms  as  set  forth  in  the  complaint 
call  for  the  payment  of  some  fixed  and  definite  sum  in  money  or 
damages;  otherwise,  the  matter  is  one  for  judicial  determination 
by  the  court.     (Id.) 

12.  Admission  of  Allegation  as  to  Amount  of  Reasonable  Attor- 
ney's Fees. — ^The  failure  of  the  defendant  to  answer  did  not  oper- 
ate as  an  admission  that  the  sum  alleged  in  the  complaint  was  a 
reasonable  attorney's  fee,  but  only  admitted  that  something  was 
due  as  attorney's  fee,  the  amount  of  which  was  to  be  determined 
by  the  judgment  of  the  court  itself.     (Id.) 

See  Appeal,  4,  5,  7,  10,  13,  15;  Arbitration  and  Award,  1;  Cer- 
tiorari, 2;  Corporation,  1,  2;  Divorce;  Employer  and  Bmployee, 
6;  Fraud,  4;  Injunction,  5;  Judge,  2;  Parent  and  Qiild,  ly  3; 
Pleading,  2,  7;  Water  and  Water  Rights,  17. 

JUDICIAL  NOTICE.    See  Reclamation  District^  11. 

JURISDICTION. 

Pleading — Jurisdiction  of  Person — General  Appearance — ^Waitk» 
OF  Defective  Service. — A  defendant  by  answering  and  going  to 
trial  on  the  merits  makes  a  general  appearance  and  submits  him- 
self to  the  jurisdiction  of  the  court,  although  he  first  appeared 
specially  and  moved  to  set  aside  the  service  of  the  summons  on  the 
ground  that  the  service  was  defective.  (Remsberg  v.  Hackney  Mfg. 
Co.,  799.) 

See  Appeal,  14;  Divorce,  2;  New  Trial,  1;  Publie  Utility,  5j 
Street  Assessment,  14;  Woricmen's  CompcfnsatiQn  Act,  16, 


LACHES,    See  Pleading,  8, 
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LANDLORD  AND  TENANT. 
1.  Improvements  by  Lessee — Safe  Deposit  Vault — Oonstbucjtion  of 
Lease. — A  massive  safe  deposit  vault,  covering  a  floor  space  of 
twenty  by  thirty  feet,  with  walls  eight  feet  high,  made  of  solid 
brick  two  feet  thick  set  in  cement  and  mortar  and  having  a  steel 
beam  roof,  sheathed  inside  and  out  with  steel  sheeting  screwed  in 
place,  and  having  a  steel  door  and  vestibule,  which  was  erected  by  a 
lessee  at  a  cost  of  three  thousand  dollars  on  the  floor  of  the  base- 
ment of  a  portion  of  a  building  leased  for  banking  purposes,  is  an 
alteration,  addition,  and  improvement"  to  the  premises  leased,  within 
the  meaning  of  a  clause  of  the  lease  providing  that  all  such  altera- 
tions, additions,  or  improvements  made  by  the  lessee  should  be  the 
property  of  the  lessor  and  should  remain  upon  and  be  surrendered 
with  the  premises.  (Realty  Dock  etc.  Corp.  v.  Anderson,  672.) 
2.  Trade  Fixtures. — It  is  immaterial  to  the  right  of  the  lessor  to 
the  vault,  under  such  provision  of  the  lease,  that  it  was  simply  a 
trade  fixture  and  its  removal  could  be  effected  without  injury 
to  the  premises.  (Id.) 
See  Criminal  Law,  3;  Unlawful  Detainer. 

LEASE.    See  Landlord  and  Tenant. 

LICENSE.    See  Corporation,  1;  Taxation,  1. 

LIEN.    See  Agency,  8;  Mechanic's  Lien;  Mortgage. 

LOAN.     See  Statute  of  Limitations. 

LOCAL  OPTION.     See  Intoxicating  Liquors. 

LOS  ANGELES,  CITY  OF.    See  Street  Assessment,  12. 

MARRIAGE. 

1.  Annulment — Consent  Induced  by  Threats  —  Evidence. — A  mar- 

riage will  not  be  annulled  at  the  instance  of  the  wife  on  the  ground 
that  her  consent  thereto  was  obtained  through  menace,  upon  evi- 
dence merely  that  threats  to  prefer  a  criminal  charge  against  her 
were  made  at  the  time.  It  was  necessary  to  further  show  that  such 
threats  were  the  inducing  cause  of  her  consent,  and,  if  they  were, 
that  her  free  exercise  of  will  was  thereby  overcome  to  such  an  extent 
as  to  render  her  consent  apparent  rather  than  real.  (Nicholson  v. 
Nicholson,  391.) 

2.  Want  of  Cohabitation — Immaterial  Omission  to  Find. — In  an 

action  for  such  annulment,  where  judgment  is  rendered  for  the 
defendant  upon  the  plaintiff's  failure  to  establish  that  her  consent 
was  voidable  because  of  the  means  by  which  it  had  been  obtained, 
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MARRIAGE  (Continned). 

the  omission  of  the  court  to  find  on  the  averment  that  the  parties  had 
not  cohabited  as  husband  and  wife  since  the  marriage  is  immaterial. 
(Id.) 
3.  Refusal  of  Permission  to  Argue  Case. — In  such  a  case,  where  the 
court  permitted  plaintiff's  counsel  to  present  the  authorities  on  which 
he  relied,  the  refusal  to  permit  him  to  argue  the  matter  was  not  an 
abuse  of  discretion,  nor  a  miscarriage  of  justice  within  the  meaning 
of  section  i^  of  article  VI  o>f  the  constitution.     (Id.) 

MASTER  AND  SERVANT.    Bee  Employer  and  Employeou 

McENERNEY  ACT.    See  Fraud,  »-«. 

MEASURE  OF  DAMAGEa    See  Damages. 

MECHANIC'S  LIEN. 

1.  Time  for  Filing  Claim  of  Materialman — Filing  Notice  of  Oom- 
PLETioN  OF  Original  Contract. — ^Under  section  1187  of  the  Ood^  of 
Civil  Procedure,  where  the  owner  files  a  notice  of  the  completion  of 
the  original  contract  under  which  materials  were  furnished  for  the 
erection  of  a  building,  the  time  allowed  the  materialman  within 
which  to  file  his  claim  of  lien  begins  to  run  from  the  date  of  the 
filing  of  the  notice  of  completion,  and  if  filed  within  thirty  days 
after  the  filing  of  such  notice,  it  will  be  deemed  to  be  within  the 
time  prescribed,  whether  within*  thirty  days  after  the  actual  eom- 
pletion  or  not.     (Hughes  Mfg.  Co.  ▼.  Hathaway,  44.) 

2.  FiUNO  NoncB  of  Completion — Contract  for  Part  of  Building. — 

Under  that  section  it  is  not  always  the  completion  of  the  entire 
building  that  sets  running  the  time  for  filing  the  notice  of  eom- 
pletion  and  the  optional  time  for  the  filing  of  claims.  It  may  be 
"the  completion  of  the  original  contract,"  as  to  claims  of  liens,  or 
the  "completion  of  any  contract/'  as  to  the  notice  of  completion, 
and  in  either  case  such,  contract  may  be  for  the  construction  of  only 
a  part  of  the  building,  and  may  be  completed  before  the  comple* 
tion  of  the  entire  building.  The  ten  days  allowed  for  filing  the  no- 
tice of  completion  of  such  a  contract  begins  to  run  at  the  time  of 
its  actual  completion  by  the  contractor.     (Id.) 

3.  Time   for   Filing   Claim  Where   No   Notice  of   Completion  is 

Filed. — If  no  notice  of  completion  is  filed,  the  claimant  is  only 
required  to  file  his  claim  before  the  expiration  of  the  period  of 
ninety  days  after  the  completion  of  the  building  as  a  whole,  as  pro- 
vided in  the  last  clause  of  the  section.  If  his  claim  is  filed  within 
that  period  and  also  within  thirty  days  after  the  filing  of  the  notice 
of  completion  of  the  contract  under  which  he  claims,  he  may  rest 
secure  that  it  is  filed  in  time.  If  he  files  the  claim  within  ninety 
days  after  completion  of  the  building,  and  the  owner  fails  to  file  m 
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MECHANICS  LIEN  (Continued). 

Botiee  of  the  completion  of  the  original  eontract  under  which  the 
lien  IB  claimed,  within  ten  days  after  its  actual  completion  or 
fortj  dajs  after  cessation  of  labor  thereon,  the  claimant  may  rely 
on  the  estoppel  created  by  the  statute  to  prevent  the  owner  from 
disputing  the  timely  filing  of  the  claim.     (Id.) 

4.  Meaning  or  Phrase  "Completion  of  Building." — The  phrase 
"completion  of  the  building/'  etc.,  as  used  in  the  last  clause  of  the 
lection  fixing  the  ninety  day  period,  means  either  the  actual  com- 
pletion, or  the  completion  by  cessation  of  labor  for  thirty  days 
upon  the  hwldin^,  etc.,  or  completion  by  occupation  or  acceptance, 
as  the  case  may  be.  As  there  used,  it  cannot  be  held  to  mean  the 
completion  effected  by  operation  of  law  when  the  notice  of  actual 
completion  is  filed.     (Id.) 

6.  Law  Peiok  to  Amendment  of  1911 — ^Pleading  Contract— Find- 
ings.— In  an  action  to  foreclose  a  mechanic's  lien,  under  the  statute 
as  it  ezkted  prior  to  the  amendments  of  1911  to  sections  1183  et  seq. 
of  the  Code  of  Civil  Procedure,  it  is  sufficient  to  allege  and  find 
that  a  contract  for  the  erection  of  the  building  was  made  between 
the  owner  and  the  contractor,  without  a  specific  averment  or  find- 
ing that  such  contract  was  "subscribed  by  the  parties  thereto."  In 
the  absence  of  proof,  it  will  not  be  presumed  that  the  contract  was 
void  for  want  of  filing  or  for  any  other  reason.  (Pacific  Portland 
Cement  Co.  v.  Hopkins,  251.) 

6.  Complaint   Based   on    Theory   of  Valid   Contract — Appeal.— 

Where  the  complaint  by  a  materialman  to  foreclose  a  mechanic's  lien 
was  prepared  upon  the  theory  that  there  was  a  valid  contract  be- 
tween the  owner  and  the  contractor,  and  the  answer  proceeded  upon 
the  same  basis,  and  the  findings  in  favor  of  the  owner  determined  the 
rights  of  the  parties  in  view  of  the  making  and  recording  of  a  valid 
contract,  the  plaintiff  cannot  on  appeal  abandon  that  theory  and  de- 
mand a  reversal  upon  the  ground  that  the  defendant  did  not  plead, 
and  the  court  did  not  find,  with  sufficient  particularity,  the  exist- 
ence of  the  conditions  which  the  plaintiff  had  asserted  as  the  founda- 
tion of  his  rights.     (Id.) 

7.  Payments  on  Contract  Price — Findings. — A  finding  that  at  the 

time  of  the  abandonment  of  the  contract  the  contractor  had  received 
from  the  owner,  "under  the  terms  of  the  contract,"  a  specified  sum 
of  money,  and  that  the  owner  had  fully  performed  everything  agreed 
to  be  done  "by  virtue  of  the  terms  of  the  contract  between  himself 
and  the  contractor,  and  in  strict  conformity  with  the  terms  thereof," 
is,  at  least  prima  facie,  a  statement  that  the  payments  were  made 
at  the  times  when  they  should  have  been  made  under  the  contract. 
(Id.) 

8.  Constitutional  Law — Limitation  on  Recovery  by  Lienor. — The 

legislature  had  the  power,  notwithstanding  the  constitutional  provi- 
sion giving  a  lien  on  property  upon  which  labor  is  bestowed  or  mate- 
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MECHANICS  LIEN  (Continued). 

rials  furnished,  to  limit  the  lien  claimant's  reeovery  to  the  eontraet 
price,  and  to  fix  the  portion  of  the  contract  price  applicable  to  the 
.  payment  of  liens,  upon  abandonment  by  the  contractor,  in  accord- 
ance with  the  rule  laid  down  in  section  1200  of  the  Code  of  OiTil 
Procedure.  (Id.) 
9.  Yom  BuiL]>iNG  OoNTRAor— Silence  as  to  Time  or  Final  Payment. 
Prior  to  the  amendments  of  the  mechanic's  lien  law  in  1911,  a  build- 
ing contract  which  merely  provides  when  seventy-five  per  cent  of 
the  contract  price  is  payable,  and  which  makes  no  provision  as  to 
the  payment  of  the  remaining  twenty-five  per  cent  thirty-five  days 
after  the  completion  of  the  building,  is  void  under  section  1184  of 
the  Code  of  Civil  Procedure,  as  then  existing,  and  persons  furnish- 
ing labor  and  material  are  entitled  to  liens  for  the  full  amount 
thereof.     (Sweet  v.  Fresno  Hotel  Co.,  789.) 

10.  Claim   or  Lien — SumciENcr  or  Form. — ^A  claim   of   lien  which 

conforms  to  the  requirements  of  section  1187  of  the  Code  of  Civil 
Procedure,  and  which  contains  nothing  that  is  contradictory  or 
destructive  of  the  essential  particulars  enumerated  in  such  section, 
is  sufficient.     (Id.) 

11.  Claim  and  Evidence — ^Lack  or  Yabiance. — There  is  no  variance 

beftween  a  claim  of  lien  of  subcontractors  for  labor  and  material 
up  to  time  of  cessation  of  labor,  estimated  at  contract  price,  stated 
to  be  the  value  thereof,  and  evidence  that  the  same  was  the  value 
of  the  labor  and  material  plus  twenty  per  cent  profits  as  sub- 
contractors.    (Id.) 

12.  Name  or  Person  Employing  Claimant — Statement  in  Lien. — 

The  statement  in  a  claim  of  lien  by  subcontractors  that  the  eon- 
tract  made  with  them  by  the  contractor  was  made  by  the  latter  ''on 
behalf  of  and  for  said  owner"  does  not  vitiate  the  claim,  as  not 
giving  the  name  of  the  person  by  whom  they  were  employed.     (Id.) 

13.  Loan   or   Money    to    Contractor  —  Payment    or    Employees — 

Right  or  Lien. — ^A  person,  who  under  an  agreement  with  a  build- 
ing contractor  pays  the  wages  of  the  employees  and  is  to  be  repaid 
the  amount  expended  with  a  commission,  is  not  entitled  to  a  lien 
for  the  money  loaned.     (Id.) 

14.  Agreement  Between  Contractor  and  Superintendent — Furnish- 

ing or  Labor  and  Payment  or  Wages— Repayment  With  Com- 
mission— Right  or  Lien. — A  contract  between  a  building  contractor 
and  the  superintendent  of  the  building  by  the  terms  of  which  the 
latter  was  to  furnish  all  common  and  carpenter  labor  for  the  com- 
pletion of  the  building,  and  to  pay  all  wages,  and  the  contrai^tor 
to  repay  each  month  with  commission  the  amount  of  wages  paid 
to  employees  for  the  preceding  month,  is  a  contract  to  bestow  labor 
on  the  building,  entitling  the  superintendent  to  a  lien,  and  not  a 
contract  for  money  loaned,  although  it  is  provided  that  the  eon- 
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tractor  shall  make  out  and  deliver  weekly  pay-rolla  to  tlie  inper- 
intendent  and  that  the  contractor  shall  haye  the  right  to  discharge 
unsatisfactory  employees.     (Id.) 

15.  Interest  on  Claim. — A  contractor  cannot  increase  the  burden  of 
the  owner  by  an  agreement  with  a  lien  claimant,  made  after  the 
work  done,  to  pay  interest  at  an  increased  rate,  but  in  such  case 
there  is  the  right  to  interest  at  the  legal  rate.     (Id.) 

MISDEMEANOB.    See  County. 

MISTAKE. 

1.  Plbadino— Befobiiatiok  or  Comtkacts— Nkcessabt  Allegations 
OF  OoiCPLAiNT. — ^A  complaint  for  the  reformation  of  a  contract  should 
allege  what  the  real  agreement  was,  what  the  agreement  as  reduced 
to  writing  was,  and  where  the  writing  fails  to  embody  the  real 
agreement.  If  the  complaint  seeks  the  correction  of  a  descrip- 
tion of  land,  it  must  describe  the  premises  so  as  to  render  certain 
the  location  and  the  boundaries.  It  is  necessary  to  aver  facts 
showing  how  the  mistake  was  made,  whose  mistake  it  was,  and 
what  brought  it  about,  so  that  the  mutuality  may  appear;  but  in 
this  state  mutuality  is  not  always  necessary,  it  being  sufficient  if 
there  was  a  mistake  of  one  party  which  the  other  at  the  time  knew 
or  suspected,  although  the  facts  showing  a  mistake  of  that  char- 
acter, in  such  a  case,  must  likewise  be  alleged.  (Auerbach  v. 
Healy,  60.) 

2.  Fatally  Defectitx  Complaint. — The  complaint  is  lacking  in  sub- 
stance as  well  as  in  form  where,  although  it  might  be  inferred 
from  the  whole  record  tliat  one  of  the  plaintiffs  sold  and  agreed 
to  convey  to  one  of  the  defendants  the  tract  of  land  in  ques- 
tion, it  does  not  allege  this  fact,  it  alleging  merely  that  on  a 
certain  day  said  plaintiff  executed  to  said  defendant  the  grant  deed 
copied  in  the  complaint,  it  not  appearing  whether  in  pursuance 
of  a  sale  or  other  agreement  or  not.     (Id.) 

3.  Bight  to  Maintain  Suit — Intebest  in  Psopebtt — Insufficient 
Complaint. — No  one  can  maintain  an  action  to  reform  a  deed  or 
other  contract  unless  he  has  some  title  or  interest  to  be  subserved 
or  protected  by  such  reformation,  and  the  complaint  in  such  an  ac- 
tion is  defective  where  it  does  not  allege  that  the  plaintiffs,  or 
either  of  them,  have  or  claim  any  right,  title,  or  interest,  legal  or 
equitable,  in  the  property.     (Id.) 

4.  Matebiautt  of  Mistake  —  Insufficient  Allegation  —  Desgbip- 
TION. — Where  it  is  claimed,  although  not  alleged  in  the  complaint, 
that  the  true  description  of  the  lot  in  question  is  "Lot  num- 
bered thirteen  in  block  numbered  seven,  of  Belle-Vemon  Acres," 
and  that  the  words  *'in  block  seven"  were  omitted  from  the  descrip- 
tion, but  nothing  is  alleged  to  show  that  the  lot  is  not  accurately 
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MISTAKE  (Continued). 

described  without  these  words,  there  being  no  ayerment  that  there 
is  more  than  one  block  in  Belle- Yemon  Acres,  or  that  there  is  more 
than  one  lot  numbered  13  in  the  entire  tract,  the  allegation  is  in- 
sufficient. (Id.) 
5.  Allegation  of  Opinion.  —  The  statement  that  the  description 
"should  have  contained  the  words  *block  seven'  after  the  word  'of* 
and  before  the  words  'Belle- Vernon  Acres/  "  is  a  mere  opinion,  where 
the  complaint  nowhere  alleges  the  fact  that  the  words  "block  seven" 
are  a  part  of  the  true  description.  (Id.) 
A.  iNsumciENT  Allbqation  of  Mistake. — ^The  mistake  is  sneh  a 
case  is  not  properly  alleged  where  it  is  merely  declared  "that  the 
draftsman  omitted  to  insert  in  said  description  the  block  in  which 
said  lot  of  land  was  located,"  as  both  parties  may  have  fully  under- 
stood it  and  may  have  intended  it  that  way.     (Id.) 

7.  Insufficient  AijLBGation  of  Intention. — The  statement,  "that  in 
order  to  make  said  deed  properly  pass  the  title  to  said  premises  and 
properly  describe  the  same  and  to  make  it  conform  to  the  aettial 
intention  of  the  parties,  it  is  necessary  that  the  description  should 
be  amended  so  as  to  read  as  follows:  Iiot  thirteen,  block  seven, 
'Belle-Vernon  Acres'  as  per  map,  recorded  in  book  9,  page  196,  of 
maps  in  the  office  of  the  county  recorder  of  Los  Angeles  County, 
state  of  California,"  is  not  an  allegation  stating  what  the  intention 
of  the  parties  was,  but  is  a  mere  conclusion  as  to  the  effect  of  the 
deed.     (Id.) 

8.  Denial  of  Execution  of  Deed  —  Lack  of  Matebial  FiNDme. — 
An  answer  denying  the  execution  of  the  deed  sought  to  be  reformed 
raised  a  material  issue  and  a  finding  upon  that  issue  should  kava 
been  made.     (Id.) 

MORTGAGE. 

1.  Assumption  of  Payment  bt  Grantee  of  Mobtoagob. — ^The  promiae 
by  the  grantee  of  a  mortgagor  personally  to  be  answerable  for 
the  payment  of  the  mortgage  may  appear  and  bind  such  grantee 
because  of  a  clause  in  the  deed  or  by  a  separate  written  insttrument, 
which  need  not  be  executed  with  the  formalities  necessary  to  a 
deed,  and  which,  if  preceding  the  execution  of  the  deed,  is  not  so 
merged  in  the  deed  that  the  omission  of  the  assumption  clause  from 
the  latter  instrument  will  release  the  grantee  from  his  prior  cove- 
nant.    (Dodds  V.  Spring,  412.) 

2.  Payment  by  Purchasert-Assignment  of  Mortgage.-— If  the  pur- 
chaser of  mortgaged  premises  has  assumed  payment  of  the  mort- 
gage indebtedness,  or  has  otherwise  made  himself  liable  for  it,  the 
payment  of  the  debt  will  extinguish  the  mortgage,  and  he  eannot 
take  an  assignment  of  it  to  himself;  and  a  subsequent  assignee 
from  him,  after  maturity,  of  the  indebtedness  takes  subject  to  all 
existing  defenses.     (Id.) 
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MORTGAGE  (Contina^d). 

3.  PsBTOBMANCE — EXTINCTION  OF  Obuqation. — The  full  performance 

of  an  obligation  bj  anyone  for  the  principal  with  his  assent,  if 
accepted  bj  the  creditor,  extinguishes  the  obligation.     (Id.) 
See  Deed,  4. 

MUNICIPAL  CORPOBATION. 

1.  Bestbictino  Soucitation  of  Business  in  Public  PtACBS. — A  mn- 
nicipal  corporation,  in  the  exercise  of  the  police  power  conferred 
by  section  11  of  article  XI  of  the  constitution,  may  by  ordinance 
make  it  unlawful  for  any  person  to  solicit  custom  or  patronage  upon 
any  boat  or  in  any  depot,  for  any  hotel,  or  for  the  transportation 
of  persons  or  baggage,  goods,  wares,  or  merchandise,  for  hire.  Such 
an  ordinance  is  not  void  for  unreasonableness.  (Matter  of  Bar- 
more,  286.) 

2.  Right  to  Bistbict  cannot  be  Limited  bt  Pbivate  Ck)NTBACT. — 
The  right  of  the  municipality  to  so  legislate  cannot  be  limited  by 
any  contract  made  between  private  parties.     (Id.) 

8.  Beasonabuiness  of  Limitation  upon  Conduct  op  Business. — The 
question  whether  a  limitation  upon  the  conduct  of  a  business  has  a 
reasonable  relation  to  the  accomplishment  of  a  legitimate  public  pur- 
pose is  one  that  must  be  decided  upon  a  view  of  the  particular  legis- 
lation and  the  circumstances  to  which  it  is  applied.  The  question  is 
largely  one  of  fact.     (Id.) 

4.  Maintenance  of  Auditorium — Pbopeietaet  Capacity — ^Liability 
FOB  Negugenoe. — ^A  municipal  corporation  acts  in  its  private  and 
proprietary,  as  distinguished  from  its  governmental,  capacity,  in 
constructing  and  maintaining  an  auditorium  in  pursuance  of  the 
permissive  authorization  given  by  the  act  of  1903  (Stats.  1903, 
p.  412),  and  is  liable  to  one  lawfully  on  such  premises  for  personal 
injuries  resulting  from  its  negligence  in  maintaining  the  structure, 
notwithstanding  it  derived  no  pecuniary  benefit  from  the  use  being 
made  of  the  building  at  the  time  of  the  injury.  (Chafor  v.  City  of 
Long  Beach,  478.) 

5.  Absence  of  Pecuniary  Gain  fbom  Use  of  Bttildino  —  Govern- 
mental Function. — The  fact  that  the  municipality  reaps  no  direct 
pecuniary  return  from  the  use  of  the  building  for  a  particular  pur- 
pose, does  not  make  it^  act  in  so  using  it  the  performance  of  a  gov- 
ernmental function.     (Id.) 

6.  Building  Erected  on  Tide-land. — It  is  immaterial  to  the  liability 
of  the  city  that  the  building  was  constructed  in  part  upon  tide-lands 
belonging  to  the  state,  and  that  its  construction  and  maintenance  of 
the  building  under  such  circumstances  was  ultra  vires,     (Id.) 

See  Intoxicating  Liquors,  5. 

NAVIGABLE  WATERS.    See  Reclamation  District 
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NEGLIGBN<3B. 

1.  Electbio  Train  Entering  OkowDED  Station — ^EviDENaB.— 1»  thU 
action  to  recover  for  personal  injuriea  resulting  from  a  collision 
with  an  electric  train  as  it  was  entering  a  crowded  station,  the 
evidence  is  held  to  justify  the  findings  that  the  injury  was  not  tlie 
result  of  negligence  on  the  part  of  the  defendant,  but  was  caused 
either  by  the  plaintiff's  own  neglect  or  that  of  other  persons  not 
connected  with  the  management  of  the  train,  nor  in  the  senriee  of 
the  defendant     (Tucker  v.  Pacific  Electric  By.  Co.,  42.) 

2.  Last  Glbar  Chance  —  Ignorance  or  PLUNnnr's  Position  of 
Danger. — If  the  defendant's  motorman  did  not  know  of  the  plain- 
tiff being  in  a  position  of  danger,  there  was  no  basis  for  the  appli- 
cation  of  the  doctrine  of  the  "last  clear  chance."     (Id.) 

3.  Driving  Automobile  on  Left  Side  of  Street— When  Act  Nsgu- 
oent. — Driving  along  the  left-hand  side  of  a  street  in  a  city  is  not 
of  itself  an  act  of  negligence.  It  becomes  so,  if  at  all,  only  because 
of  the  surrounding  circumstances  or  because  it  has  been  forbidden 
by  law  or  by  an  ordinance  of  the  city.     (Harris  ▼.  Johnson,  55.) 

4.  Violation  of    City  Ordinance — Presumption  of    Negligence. — 

It  is  well  settled  in  this  state  that  the  violation  of  an  ordinance  is 
a  breach  of  duty  toward  the  person  injured  by  such  yiolation.  It 
is  presumptive  evidence  of  negligence,  which,  if  not  excused  by  the 
circumstances  shown,  is  sufficient  proof  of  negligence  to  support  an 
award  of  damages  to  an  injured  person  in  an  action  based  on  such 
charge  of  negligence.     (Id.) 

5.  Construction  of  Citt  Ordinance — Passing  of  Vehicixs. — ^Tbe 
word  ''vehicles"  used  in  a  city  ordinance  providing  that  any  person 
in  overtaking  and  passing  other  vehicles,  shall  pass  to  the  left  of 
said  vehicle,  and  the  vehicles  being  so  overtaken  and  passed  shall 
give  way  to  the  right,  obviously  does  not  include  street-cars,  ainee 
they  must  travel  upon  a  fixed  track  and  cannot  give  way  to  the 
right.  The  section  applies  only  to  vehicles  that  are  able  to  turn  to 
the  right  or  left,  and  it  does  not  authorize  or  require  the  driver  of 
an  automobile  to  go  upon  the  left-hand  side  of  the  street  in  order 
to  pass  the  street-car.  In  that  operation  the  driver  must  follow 
another  section  of  the  ordinance  providing  that  any  person  driring 
or  in  charge  of  a  vehicle  on  any  street  shall  upon  all  occasions 
travel  upon  the  right-hand  side  of  said  street.     (Id.) 

6.  Pebformangb  of  Duty  and  Obedience  to  Law — Right  to  Per- 
suME  in  Others. — The  general  rule  is  that  every  person  has  a  right 
to  presume  that  every  other  person  will  perform  his  duty  and  obey 
the  law,  and,  in  the  absence  of  reasonable  ground  to  think  other- 
wise^ it  is  not  negligence  to  assume  that  he  is  not  exposed  to  danger 
which  comes  to  him  only  from  violation  of  law  or  duty  by  such 
other  person.  Such  person  must,  of  course,  himself  use  reasonable 
care  to  observe  the  conduct  of  the  other  person  so  far  as  such  con- 
duct may  affect  his  own  safety  at  the  time.     (Id.) 
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NEGLIGENCE  (Continued). 

7.  Neglioence  of  Autoicobile  Dbiyeb — ^Lack  of  Conteibutobt  Nbo- 

uoENCE  BT  Pedestrian. — An  automobile  driver  passing  a  street- 
car in  a  city  on  the  left-hand  side  of  the  street,  because  the  right 
side  of  the  street  was  temporarily  blockaded,  in  violation  of  a  city 
ordinance,  and  thereby  injuring  a  pedestrian  who  had  alighted  from 
one  car  and  passed  in  front  of  another  stationary  car,  was  guilty 
of  negligence  warranting  a  recovery  for  the  personal  injuries  suf- 
fered by  the  pedestrian.  Nor  was  the  pedestrian  guilty  of  negligence 
herself  where  it  was  shown  that  before  attempting  to  cross  the  street 
she  looked  in  both  directions  and  used  ordinary  care  to  ascertain 
whether  or  not  any  vehicle  was  approaching  and  did  not  see  de- 
fendant's automobile.  She  had  a  right  to  assume  that  any  vehicle 
would  drive  on  the  right  side  of  the  street  as  provided  by  an  ordi- 
nance, unless  and  until,  in  the  reasonable  careful  use  of  her  facul- 
ties, she  had  reasonable  cause  to  believe  otherwise.     (Id.) 

8.  Death  of  Railroad  Brakeman — Collapse  of  Car — Action  Under 
Federal  Employers'  Liability  Act — Proximate  Cause  of  Death. 
Under  the  Federal  Employers'  Liability  Act,  which  makes  em- 
ployers liable  in  damages  to  their  employees  for  injury  or  death 
resulting  by  reason  of  any  defect  or  insufficiency  due  to  negligence 
in  it£  cars,  etc.,  a  railroad  corporation  cannot  be  held  liable  for 
the  death  of  an  experienced  brakeman  while  engaged  in  switch- 
ing some  of  the  cars  composing  his  train,  from  the  collapse  of  one 
of  such  cars,  where  such  car  was  shown  to  have  been  regularly  and 
duly  inspected,  suitable  and  efficient  for  the  character  of  work  for 
which  it  was  employed,  and  that  its  collapse  was  due  to  a  violent 
collision  caused  by  the  negUgenee  of  the  deceased.  (Trice  v.  South- 
em  Pacific  Co.,  89.) 

9.  Proximate  Cause  of  Injury. — If  injury  has  resulted  in  conse- 
quence of  a  certain  unlawful  act  or  omission,  but  only  through  or  by 
means  of  some  intervening  cause,  from  which  last  cause  the  injury 
followed  as  a  direct  and  immediate  consequence,  the  law  will  refer 
the  damage  to  the  last  or  proximate  cause,  and  refuse  to  trace  it 
to  that  which  was  more  remote.     (Id.) 

10.  Collision  Between  Motorcycle  and  Truck — ^Discharge  of  Truck 
Driver  After  Accident — Admission  of  Negligence — Evidence. — 
In  an  action  by  a  rider  of  a  motorcycle  to  recover  damages  for 
personal  injuries  resulting  from  a  collision  with  a  truck  owned  by 
the  defendants,  where  the  evidence  was  sharply  conflicting  as  to 
whether  the  negligence  of  the  plaintiff  or  that  of  the  driver  of 
the  truck  was  responsible  for  the  collision,  it  is  reversible  error  to 
permit  the  plaintiff  on  cross-examination  of  the  driver  of  the  truck 
to  elicit  from  him  evidence  tending  to  show  that  after  the  accident 
he  had  been  discharged  by  the  defendants  on  account  of  his  negli- 
gence at  that  time  due  to  the  fact  that  he  was  intoxicated.  Section 
CLXXiy  Oal.— 55 
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NEGLIGENCE  (Continued). 

4%  of  article  VI  of  tbe  eonstitntion  ifl  inapplicable  in  mieh 
(Webster  v.  Orr,  426.) 

11.  Hostility  of  Witness — Impeachment. — ^Evidence  that  an  employee 
was  discharged  after  an  accident  is  not  admissible,  in  an  action 
where  the  emplojce  is  called  as  a  witness  bj  the  defendant  employer, 
to  establish  the  witness'  hostility  either  to  the  plaintiff  or  to  the 
employer,  or  to  impeach  him  as  a  witness  for  his  employer.     (Id.) 

12.  Master  and  Servant— Safe  Place  to  Work. — ^Tbe  dnty  of  an 
employer  to  furnish  his  employee  with  a  reasonably  safe  place  to 
work  is  limited  to  the  premises  where  the  employee  is  required  to 
be,  for  the  purposes  of  his  employment.  (Albert  t.  McKay  &  Co., 
451.) 

13.  Starting  of  Machinery — Employee  Working  in  Wrong  PIack. — 
If  an  employee,  while  working  in  a  place  where  he  was  not  required 
to  be,  was  injured  by  the  starting  of  the  machineiy,  such  starting 
would  not  constitute  negligence  in  the  absence  of  proof  that  the 
onployer  knew  or  had  reason  to  know  that  he  was  in  a  position  of 
danger.     (Id.) 

14.  Preparation  of  Place  and  Afpuances  by  Employes. — ^The  role 
requiring  the  master  to  provide  a  safe  place  for  the  servant  does  not 
apply  when  the  place  at  which  the  work  is  to  be  done,  or  the  appli- 
ances for  doing  the  same,  are  to  be  prepared  by  the  servant  himself. 
(M.) 

15.  Employee  in  Lumber-mill— Negligence  not  Established. — ^In  this 

action' to  recover  for  the  death  of  an  employee  in  a  lumber-mill, 
occasioned  by  his  body  being  drawn  against  and  crushed  by  a  rap- 
idly revolving  shaft,  the  evidence  is  held  insufficient  to  establish 
negligence  on  the  part  of  the  employer  either  in  faOing  to  fumnh 
a  safe  place  in  which  to  work,  or  in  starting  the  machinery  after  the 
employee  had  begun  to  work  thereon.     (Id.) 

16.  Res  Ipsa  Loquitur — Doctrine  Inapplicable. — ^Where  there  was  no 
evidence  that  the  machinery  was  started  after  the  employee  had 
begun  to  work  thereon,  and  the  undisputed  testimony  showed  that  it 
had  not  been  started  at  all,  and  therefore  could  not  have  been  started 
negligently,  the  doctrine  of  res  ipsa  loquitur  is  inapplicable.     (Id.) 

17.  Pleading. — Negligence  may  be  charged  in  general  terms,  and  a 
complaint  is  sufficient  which  alleges  that  what  plaintiff  claima  was 
done  by  defendant  was  done  negligently  by  him,  and  further  shows 
that  the  negligence  caused  or  contributed  to  the  injury^  of  the 
plaintiff.     (Hughes  v.  Warman  Steel  Casting  Co.,  556.) 

18.  Dangerous   Method  of  Work  —  Sufficiency  of  C6mplaint. — In 

an  action  to  recover  for  personal  injuries  to  an  employee  in  a 
foundry  resulting  from  the  negligence  of  the  employer  in  failing  to 
furnish  him  with  suitable  tools  and  appliances  with  which  to  per- 
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NEGLIGENCE  (Continued). 

form  the  labor  assigned  him,  the  complaint  is  sufficient  if  it 
describes  the  method  of  doing  the  work,  alleges  that  such  method 
is  dangerous,  and  describes  in  what  respect  it  is  dangerous,  and 
further  alleges  that  the  defendant  in  adopting  the  method  was 
negligent,  and  that  as  a  result  of  such  negligence  the  plaintiflF  was 
injured,  describing  the  manner  in  which  the  injury  occurred.  Such 
allegations  are  of  facts  and  not  conclusions  of  law.     (Id.) 

19.  Safe  Tools  and  Appuanobs — Method  or  Wokk  Empi^oted  ELse- 
WHEBE. — While  an  employer  is  only  required  to  furnish  such  tools 
and  appliances  as  are  reasonably  safe  in  pursuing  the  method  of 
work  he  assigns  his  employees  to  perform,  the  fact  that  the  method 
adopted  by  him  in  doing  a  certain  kind  of  work  is  that  usually 
employed  elsewhere  does  not  necessarily  excuse  him  from  adopting 
any  other  or  safer  method.     (Id.) 

20.  Seasonable  Cabe  in  Adopting  Method  or  Wobx. — ^The  question 
always  is.  Did  the  employer  exercise  ordinary  and  reasonable  care 
in  adopting  the  method  he  set  his  employee  to  pursue  in  doing  his 
workf  In  determining  this  the  jury  may  take  into  consideration 
methods  adopted  elsewhere,  but  they  are  not  controlling  in  the 
matter  of  reasonable  care;  that  is  to  be  determined  from  all  the 
eircumstances  of  the  employment.     (Id.) 

21.  Contbibutobt  Negligence — Insufficient    Plea. — The  defense  of 

contributory  negligence  is  an  affirmative  one,  and  must  be  pleaded, 
and  a  mere  averment  that  the  injury  to  plaintiflF  was  entirely  caused 
by  his  own  negligence  is  not  a  plea  of  contributory  negligence. 
(M.) 

22.  Affirmative  Flea  or  Plaintiffs  Neougenoe — General  Issue — 

Evidence. — Where  the  answer  denies  all  negligence  on  the  part  of 
the  defendant,  a  defense  that  the  injury  to  the  plaintiflf  was  solely 
caused  by  his  own  negligence,  though  specially  pleaded,  was  availa- 
ble under  the  general  issue,  and  the  evidence  respecting  it  would 
have  to  be  considered  with  all  the  other  evidence  in  the  case  in 
determining  whether  it  justified  a  verdict  for  the  plaintiflT.     (Id.) 

23.  Evidence  or  Safer  Appliances. — ^In  such  action  it  was  proper  to 

admit  in  evidence  certain  readily  obtainable  tools  which  would  be 
suitable  and  less  dangerous  in  doing  the  work  than  the  appliances 
furnished  the  plaintiff  for  that  purpose.     (Id.) 

24.  Expert  Evidence — Possibility  of  Being  Hit  by  Flying  Nail. — 
The  question  whether  or  not  it  was  possible  for  a  foundryman, 
while  working  at  the  side  of  a  casting  in  chipping  nails  therefrom, 
to  be  struck  by  a  cut  nail,  is  not  a  matter  for  expert  evidence. 
(Id.) 

25.  Employers'    Ldibility   Aot   or    1911  —  Assuicption   or   Risk. — 

Section  1  of  the  Employers'  Liability  Act  of  1911  (Stats.  1911, 
p.  796),  abolishing  the  defense  of  assumption  of  risk,  applies  to 
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all  actions  hj  employees  against  employers  where  the  negligenee  of 
the  employer  is  the  basis  of  the  suit,  irrespective  of  the  election 
of  the  parties  to  come  under  the  provisions  of  the  act.     (Id.) 

26.  Automatic  Elevator  in  Apartment  House — Experimental  Stags 
OF  Development. — ^The  installation  and  maintenance  in  an  apart- 
ment house  of  an  automatic  elevator  without  adequate  warning  and 
protection  against  the  perils  attending  its  use  by  tenants  and  their 
guests  constitutes  negligence,  notwithstanding  the  appliance  was  as 
perfect  an  elevator  as  could  be  constructed  under  the  then,  condi- 
tion of  electrical  knowledge  and  science,  for  the  law  does  not  eon- 
template  that  such  appliances,  in  the  experimental  stage  of  their 
development,  may  be  used  to  the  peril  of  the  life  and  limb  of  those 
who  may  be  invited  to  employ  them.  (Jacobi  v.  Builders'  Be&ltj 
Co.,  708.) 

27.  Fall  Down  EIevator  Shaft— Lack  of  Oontributoey  Neouoengx. 

In  an  action  for  the  death  of  a  person  while  attempting  to  use  an 
automatic  elevator  in  an  apartment  house,  the  deceased  cannot  be 
charged  with  contributory  negligence  in  not  looking  to  see  if  the 
cage  was  in  place  when  she  opened  the  door,  where  it  is  shown  that 
had  the  elevator  been  properly  working  the  door  could  not  have  been 
opened  unless  the  cage  was  at  the  door.     (Id.) 

28.  Passenger  Elevatort— Place  of  Safety.— An  elevator  for  the  car- 

riage of  persons  is  not,  like  a  railroad  crossing  at  a  highway,  sup- 
posed to  be  a  place  of  danger  to  be  approached  with  great  caution; 
but,  on  the  contrary,  it  may  be  assumed,  when  the  door  is  thrown 
open  by  an  attendant,  to  be  a  place  which  may  be  safely  entered 
without  stopping  to  look,  listen,  or  make  a  special  examination. 
(Id.) 

29.  Colusion  Between  Automobile  and  Street-car— Responsibilitt 
for  Accident — Instructions — Relative  Rights  and  Obugations 
OF  P'abties. — In  an  action  to  recover  damages  for  injuries  received 
by  a  wife  in  a  collision  between  an  automobile  in  which  she  and 
her  husband  were  riding  and  a  stTeet-car  belonging  to  an  electric 
railway  company,  where  on  the  whole  record  there  is  room  for 
serious  doubt  whether  responsibility  for  the  accident  in  reality 
rested  upon  the  husband,  or  upon  the  defendant,  any  substantial 
error  in  the  instructions  defining  the  relative  rights  and  obligations 
of  the  driver  of  the  automobile  and  the  person  in  charge  of  the 
street-car,  must  be  regarded  as  prejudicial.  (Langford  v.  San 
Diego  Electric  Ry.  Co.,  729.) 

30.  Competency  of  Motorman — Exercise  of  Due  Care — ^Erroneous 
Instructions. — An  insttuction  that  it  was  the  duty  of  the  company 
to  employ  competent  and  careful  persons  and  of  the  motorman  to 
exercise  proper  care  to  avoid  accidents,  and  that  the  company  wonld 
be  liable  for  any  injuries  proximately  caused  by  its  failure  in  snch 


Digitized  by 


Google 


Neguoence.  869 


NEGLIGENCE  (Contimied). 

respects;  and  the  refusal  to  instruct  that  the  plaintiffs  did  not  com- 
plain that  the  motorman  was  incompetent,  and  that  the  only  question 
for  the  jury  to  consider  with  refcrrence  to  him  was  his  due  care,  are 
prejudicially  erroneous,  since  the  question  of  the  competency  of  the 
motorman  or  his  reputation  for  care  were  not  proper  subjects  of 
inquiry  in  such  an  action.     (Id.) 

81.  Street  Railboads — Duties  or  Operators. — An  instruction  that  it 
is  the  duty  of  street-car  operators  to  have  their  power  under  control, 
and  so  use  the  control  as  to  avoid  injury  whenever  possible,  is  ob- 
jectionable in  the  use  of  the  words,  "whenever  possible/'  as  it  is 
their  duty  to  exercise  ordinary  care.     (Id.) 

32.  Driving  on    Street-car    Track. — An   automobile  or  other  vehicle 

driver  has  the  right  to  drive  on  a  street-car  track,  where  the  other 
part  of  the  street  it  impassable.     (Id.) 

33.  Municipal  Ordinance — Street  Traveling. — A  municipal  ordinance 
requiring  every  driver  of  a  vehicle  to  travel  on  the  right  side  of  the 
street  as  near  the  right-hand  curb  as  possible,  does  not  prohibit  the 
use  of  the  left-hand  side  of  the  street  under  all  circumstances. 
(M.) 

34.  "Last  Clear  Chance"  Doctrine — Pleading. — In  an  action  for  in- 
juries, the  plaintiff  may  rely  upon  the  "last  clear  chance"  doctrine, 
without  expressly  alleging  the  doctrine  in  his  complaint,  where  he 
has  alleged  that  the  injury  was  caused  by  the  defendant's  want  of 
reasonable  care  and  the  allegation  is  denied.     (Id.) 

35.  Easy  Stoppage  of  Stoeet-cars — ^EtooNEOUS  Instruction. — ^An  in- 
struction that  street-cars  with  proper  appliances  are  easily  stopped 
is  misleading,  in  tlie  use  of  the  words  "easily  stopped,"  and  objec- 
tionable as  iDvolving  a  charge  on  a  matter  of  fact.     (Id.) 

36.  Driver  o»   Automobile  —  Injury  to  Passenger  —  Erroneous  In- 

struction.— In  an  action  for  personal  injuries  caused  by  one  of  the 
defendant's  electric  cars  colliding  with  an  automobile  in  which 
plaintiff  was  riding  and  which  was  driven  by  bis  twenty-nine 
year  old  son,  it  was  error  to  instruct  the  jury,  as  a  matter  of  law, 
that  the  negligence  of  the  driver  of  the  automobile,  if  any,  wan  im- 
putable to  the  plaintiff,  where  there  was  evidence  that  the  plaintiff 
had  no  control  or  direction  mechanically  in  the  driving  or  manage- 
ment of  the  machine  at  the  time  of  the  accident,  but  the  same  was 
under  the  full  control  and  direction  of  the  son,  who  was  an  experi- 
enced driver  of  automobiles,  notwithstanding  the  existence  of  the 
relationship  between  the  parties  and  the  fact  that  both  were  em- 
ployed by  or  interested  in  the  same  corporation.  (Bryant  v.  Pacific 
Electric  By.  Co.,  737.) 

37.  Imputable  Negligence — Rule. — In  order  that  the  negligence  of 
one  person  may  be  properly  imputed  to  another,  they  must  stand  in 
such  relation  of  privity  that  the  maxim  qui  facit  per  aliutn  facit  per 


Digitized  by 


Google       — 


870  NEGOTIABLiB  INSTRUMENT. 

NEGLIGENCE  (Contimied). 

96  directly  applies,  since  no  oth^  rule  is  consistent  with  section 
1714  of  the  Civil  Code,  wherein  it  is  declared  that  every  one  is  re- 
sponsible for  an  injury  occasioned  to  another  by  his  want  of  ordi- 
nary  care,  except  so  far  as  the  latter  has,  willfully  or  by  want  of 
ordinary  care,  brought  the  injury  upon  himself.  (Id.) 
See  Employer  and  Employee,  10;  Municipal  Corporation,  4-0. 

NEGOTIABLE  INSTBUMENT.    See  Check;  Promiaeoiy  Note. 

NEW  TRIAL. 

"•  NoncB  OF  Intention — Sebyicb  on  Adyeksk  Pabtt — JuBisDicnosr.— 
A  proceeding  for  new  trial  is  initiated  under  our  statute  by  filing 
and  serving  upon  the  adverse  party,  within  a  giyen  time,  a  notice 
of  intention  to  move  for  such  new  trial.  The  "adverse  party"  npon 
whom  the  notice  is  to  be  served  is  "every  party  whose  interest  in 
the  subject  matter  of  the  motion  is  adverse  to  or  will  be  affected 
by  the  granting  of  the  motion  or  changing  the  former  decision  of 
the  court."  The  failure  to  serve  the  notice  npon  all  adverse  par- 
ties deprives  the  superior  court  of  jurisdiction  to  grant  the  motion, 
but  the  failure  to  serve  a  given  party  vrill  not  deprive  the  court 
of  jurisdiction  to  grant  the  motion  in  so  far  as  it  can  be  granted 
without  affecting  the  rights  of  the  parties  not  servedL  (Camthen 
Building  Co.  v.'  Johnson,  20.) 

2.  Action  to  Establish  Dked  as  Mobtgagb— Motion  fok  Nbw  Tkial 
— Adverse  Pabtibs. — In  an  action  by  the  original  grantor  of  real 
property  against  the  grantee  and  the  beneficiary  and  trustee  under 
a  deed  of  trust  executed  by  the  grantee,  to  have  the  deed  of  con- 
veyance, which  was  absolute  in  form,  declared  to  be  a  mortgage,  in 
which  action  the  court  found  in  favor  of  this  contention,  ordered 
repayment  of  the  loan  secured  by  the  deed  of  trust,  and  thereupon 
a  reconveyance  to  be  made  by  the  trustee  to  the  plaintiif,  the  bene- 
ficiary under  the  deed  of  trust  was  an  adverse  party  whose  interest 
was  affected  by  the  granting  of  a  motion  for  a  new  trial  in  the 
action,  and  a  failure  to  serve  such  party  with  the  notice  of  inten- 
tion deprived  the  court  of  jurisdiction  to  grant  the  motion.     (Id.) 

3.  Purchase  of  Property  Pending  Action — Superior  Bights  of 
Purchaser. — ^Where,  after  rendition  of  judgment  in  favor  of  the 
original  grantor,  the  land  was  conveyed  to  a  corporation  which 
executed  a  deed  of  trust  on  the  property  to  secure  payment  of 
a  certain  amount  of  money  borrowed,  and  npon  default  in  pay- 
ment the  property  was  sold  under  the  deed  of  trust,  and  a  deed 
executed  to  the  purchaser  after  the  judgment  had  become  final  in 
the  action,  the  rights  of  the  purchaser  in  the  land  are  superior  to 
those  of  a  purchaser  from  the  original  grantee  in  whose  favor  a 
motion  for  a  new  trial  was  granted  in  the  action  and  judgment  ren- 
dered declaring  him  to  be  the  owner  of  the  property,  the  proeeed- 
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ing8  for  a  new  trial  being  nngatory  for  failure  to  serve  the  b^e- 
ficiary  under  the  deed  of  trust.     (Id.) 

^.  BsAL  Pabty  in  Intebsst — Subsequent  Purchaser — Right  to 
Question  Proceedings. — Although  the  purchaser  under  the  deed  of 
trust  was  not  a  party  to  the  original  action,  the  title  of  the  original 
party  having  vested  in  him  before  the  motion  for  a  new  trial  was 
presented  and  he  being  the  real  party  affected  by  the  proceedings, 
it  was  open  to  him  to  object  to  any  step  taken  in  the  case  affecting 
his  claim  of  title.     (Id.) 

5.  Claim  of  Fraud  and  Lack  of  Consideration— IjAok  of  Notice  to 
Purchaser. — In  the  absence  of  notice  to  the  purchaser  under  the 
deed  of  trust,  the  fact  that  the  deed  from  the  original  owner  to  the 
grantor  of  the  maker  of  the  deed  of  trust  was  without  consideration 
and  was  procured  by  false  representations  would  not  justify  a  judg- 
ment against  him.     (Id.) 

6.  Notice  of  Intention — Service  and  Fiuno. — A  notice  of  intention 
to  move  for  a  new  trial  must  not  only  be  served  but  filed  within 
the  time  prescribed  by  the  code,  and  although  it  is  served  within  the 
time  but  not  filed,  the  court  is  without  jurisdiction  to  entertain  the 
motion,  and  has  no  power  even  under  section  473  of  the  Code  of 
Civil  Procedure  to  relieve  the  party  of  his  failure  to  file  the  notice 
in  time,  upon  an  affidavit  explaining  such  failure.  (Neale  v.  Mor- 
row, 49.) 

7.  Statement  on  Motion  for  New  Trial  —  Use  on  Appeal  from 
Judgment  —  Valid  'Proceeding  for  New  Trial  Essential. —  A 
statement  settled  in  connection  with  a  motion  for  a  new  trial  may 
be  used  on  an  appeal  from  a  judgment,  and  the  right  to  so  use  it 
does  not  depend  upon  the  fact  that  it  was  actually  used  on  a  motion 
for  a  new  trial,  or  that  an  appeal  was  taken  from  the  order  deny- 
ing the  motion  for  a  new  trial;  but  there  must  be  a  valid  proceed- 
ing on  a  motion  for  a  new  trial  and  the  statement  must  be  prop- 
erly prepared  in  connection  with  such  proceeding.     (Id.) 

8.  Invalid  Proceeding  for  New  Trial  —  Appeal  from  Judgment  — 
Failure  to  Prepare  Statement  in  Time — Relief. — Notwithstand- 
ing the  failure  to  properly  initiate  a  proceeding  for  a  new  trial, 
the  moving  party  may  be  relieved  by  the  trial  court  under  section 
473  of  the  Code  of  CSivil  Procedure  from  his  failure  to  present  his 
statement  or  bill  of  exceptions  in  time,  in  order  that  it  may  be 
used  on  an  appeal  from  the  judgment,  as  the  proposed  statement 
may  be  regarded  as  having  a  double  aspect — as  designed  to  be  used 
both  on  a  motion  for  a  new  trial  and  on  an  appeal  from  the  judg- 
ment, and  although  failing  in  the  first  aspect,  it  may  be  used  in 
the  other;  but  where  no  application  for  relief  under  section  473  is 
made,  and  the  court  does  not  undertake  to  grant  such  relief  but 
Bxerely  settles  the  bill  over  the  protest  of  the  other  party,  the  state- 
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ment  is  wbollj  void  for  either  use  on  an  appeal   from  the  order 
denying  a  new  trial  or  on  an  appeal  from  the  judgm^it.     (Id.) 
See  Appeal,  3,  5,  6,  13 ;  Contract,  10. 

NOTICE.    See  Attorney  at  Law,  1,  2;  Easement,  6,  7;  Pledge,  2. 

NOVATION.    See  Check,  4. 

NUISANCE.    See  Streets,  Roads,  and  High  ways. 

OPTION.     See  Broker,  1,  3,  4. 

ORDINANCE.    See  County;  Negligence,  4,  5,  83. 

PARENT  AND  CHILD. 

1.  Divorce  —  Modikcation  of  Decrek  to  Providb   for    Support  op 

Child. — Under  the  express  provisions  of  section  138  of  the  Civil 
Code,  the  court  which  has  granted  a  divorce  has  power  to  modify  its 
judgment  at  any  timd  during  the  minority  of  children  of  the  mar- 
riage, by  providing  for  the  custody,  education,  and  support  of  such 
children,  even  though  the  judgment  may  have  contained  no  provision 
on  the  subject.  No  reservation  in  the  decree  itself  is  necessary  to 
the  exercise  of  this  power.     (Lewis  v.  Lewis,  336.)  - 

2.  Custody  of  Child  Awarded  to  Mother — Liabilitt  of  Father  for 
Support — Decree  must  Provide  for. — Under  the  provisions  of  the 
Civil  Code,  when  there  has  been  a  decree  of  divorce,  and  such  decree 
vests  the  custody  of  the  minor  children  in  the  mother,  the  father  is 
under  no  obligation  to  provide  for  such  children  any  support  or  edu- 
cation beyond  that  which  may  be  directed  by  the  court  which  has 
granted  the  divorce,  either  in  its  decree  or  by  subsequent  modification. 
(Id.) 

3.  Modification  of  Decree  During  Minority  of  Children. — The  role 
that  no  liability  to  support  a  child  attaches  to  a  parent  who  has 
been  deprived  of  its  custody  and  charge  does  not  mean  that  the 
natural  duty  of  a  father  to  provide  for  his  minor  child  is  finally  and 
absolutely  terminated  by  an  award  of  the  custody  of  the  child  to 
the  mother.  Where  such  an  award  is  made  by  a  decree  of  divorce, 
or  in  an  action  for  custody  of  children  without  divorce,  the  court 
may  provide,  at  any  time  during  the  minority  of  the  children,  for 
their  support  and  education  by  the  father,  who  is  deprived  of  their 
custody.     (Id.) 

4.  Obligation  of  Father  must  be  Enforced  in  Divorce  Action. — 
The  obligation  of  the  father  so  deprived  of  the  custody  of  the  child, 
under  a  divorce  decree  which  made  no  provision  for  its  support,  is 
one  to  be  enforced  by  the  court  which  granted  the  divorce,  and  in 
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the  divorce  action  itself.  A  separate  action  by  the  child  against  the 
father  to  compel  him  to  furnish  support  and  education  will  not  lie. 
(Id.) 
6.  Agreement  or  Mother  cannot  Limit  Obugation  or  Father. — A 
contract  entered  into  bj  the  parents  of  the  child,  pending  the  action 
for  diTorce,  whereby  the  mother  undertook  to  limit  the  obligation  of 
the  father  with  respect  to  the  support  of  the  child,  does  not  bar  the 
right  of  the  child  to  have  an  order  for  proper  support.     (Id.) 

6.  Criminal  Law  —  State  cannot  Question  Legitimact  of  Child 
Born  in  Wedlock. — In  a  criminal  prosecution  under  section  270  of 
the  Penal  Code  of  an  alleged  father  for  failure  to  provide  fur  his 
alleged  illegitimate  child,  the  state  of  California  may  not  question 
the  legitimacy  of  such  child,  when  it  was  born  in-  lawful  wedlock  to 
a  woman  whose  husband  was  alive  when  it  was  born  to  her,  and 
between  whom  there  had  been  no  divorce.     (In  re  Madalina,  693.) 

7.  Who  may  Dispute  Presumption  op  Legitimacy. — Under  section 

195  of  the  Civil  Code,  the  presumption  of  the  legitimacy  of  a  child 
bom  in  wedlock  can  be  disputed  only  by  the  husband  or  wife,  or 
the  descendant  of  one  or  both  of  them.     (Id.) 
See  Adoption;  Guardian  and  Ward,  3. 

PARTITION. 

1.  Agreement  roR — Partitioners  not  Arbitrators — Agency. — In  the 

absence  of  any  prior  controversy,  an  agreement  between  tenants  in 
common  for  the  partition  and  allotment  in  severalty  of  the  common 
property,  to  be  made  by  three  disinterested  parties,  the  determina- 
tion of  the  majority  of  whom  was  to  be  binding  on  the  cotenants, 
is  not  an  agreement  for  arbitration.  The  partitioners  do  not  act 
in  the  capacity  of  arbitrators,  but  merely  as  agents  for  the  cotenants. 
(Gonzalez  v.  Gonzalez,  588.) 

2.  Arbitration    Dependent  on  Prior    Controtersy. — An  arbitration, 

strictly  speaking,  has  to  do  with  the  settlement  of  existing  con- 
troversies between  the  parties.  If  there  is  no  question  in  dispute 
there  is  no  question  for  an  arbitration.     (Id.) 

3.  Statutory  Arbitration — Fiung  Award— Absence  or  Hearing. — 

The  proceeding  to  partition  cannot  be  supported  as  a  statutory 
arbitration,  where  the  award  was  not  filed  with  the  clerk,  nor  any 
hearing  held  for  the  purpose  of  adducing  evidence.     (Id.) 

4.  Swearing   or   Partitioners. — The  nature   of   the   partition  agree- 

ment is  not  affected  by  the  incident  that  the  persons  chosen  to  make 
the  partition  were  sworn  in  accordance  with  the  provisions  of  sec- 
tion 1285  of  the  Code  of  Civil  Procedure.     (Id.) 

5.  Equalization  or  Allotments  by  Award  or  Owelty. — ^In  making 

the  partition,  where  the  common  property  was  uot  susceptible  to  an 
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equality  of  diviBion  in  kind,  the  partitionen  eonld  equalise  their 
allotments  bj  awarding  one  of  the  cotenants  an  oweltj.     (Id«) 

6.  Division  of  Stock  in  Isriqatino  Company. — In  partitioning 
sharei  ef  stock  in  an  irrigating  company,  that  had  little  or  no 
Talue  to  persons  who  did  not  own  land  beneath  the  ditch  of  the 
eompanj,  it  was  just  and  reasonable  to  divide  the  shares  in  pro- 
portion to  the  number  of  acres  lying  below  the  ditch  and  irrigable 
therefrom,  any  inequality  of  value  arising  from  such  a  division  being 
compensated  for  by  an  owelty.     (Id.) 

T.  Award  or  Easement  fob  Way. — ^In  making  the  partition  of  a 
large  tract  of  agricultural  land,  the  partitioners  had  implied  aa- 
thority  to  award  one  of  the  cotenants  a  perpetual  right  of  way 
over  the  lands  allotted  to  the  other,  such  easement  being  merely 
the  right  to  use  an  existing  road  which  was  necessary  to  furnish 
proper  facilities  for  access  to  the  land  to  which  it  waa  appurtenant, 
and  a  reasonable  means  of  making  possible  a  fair  and  equitable 
partition  of  the  property.     (Id.) 

8.  Hbabino  Before  Partitioners  not  Kssential.— Under  the  parti- 
tion agreement  in  question,  a  hearing  before  the  partitioners  for 
the  purpose  of  taking  testimony  and  determining  such  questions  as 
the  parties  might  choose  to  raise,  was  not  contemplated  and  was 
not  essential  to  the  validity  of  the  partition.     (Id.) 

0.  Expert  Advice  Given  Partitioners. — It  was  proper  for  the  par- 
titioners, if  the  nature  of  the  ease  required  it,  to  obtain  from  dis- 
interested persons  of  acknowledged  skill  such  information  and  ad- 
vice in  reference  to  technical  questions  relative  to  land  values  and 
conditions  submitted  to  them,  as  might  be  necessary  to  enable  them 
to  come  to  a  correct  conclusion,  provided  the  partition  was  the 
result  of  their  own  judgment  after  obtaining  such  information. 
(Id.) 

10.  Entertainment    Given    Partitioners    by    Ootenant. — The    mere 

fact  that  the  partitioners  were  guests  of  one  of  the  tenants  in  com- 
mon while  they  we^e  on  the  property  making  their  investigations, 
and  discussed  with  her  the  matter  of  the  proposed  partitionment 
prior  to  the  time  that  the  award  was  made,  is  insufficient  to  avoid 
the  award  at  the  instance  of  the  other  cotenant,  where  they  each  tes- 
tified, and  the  court  found,  that  neither  of  them  was  in  any  manner 
influenced  in  making  the  award  by  any  entertainment  so  provided 
or  courtesy  so  shown  them.     (Id.) 

11.  Specific   Performance   of   Award— Fairness   and  Justness   of 

Award. — ^In  this  action  to  specifically  enforce  the  award,  the  evi< 
dence  is  held  sufficient  to  support  the  conclusion  of  the  trial  court 
that  the  award  as  to  the  defendant  was  fair,  just,  and  equitable. 
(Id.) 

12.  Mistaxxs  of  Pabtitionebs  in  Dbawino  Conclusions  from  Facts. 

Under  the  provisions  of  the  partition  agreement,  and  in  the  absence 
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of  a    showing  that  the   partition  was   unfairly    made,  or  that  the 
partitioners  were  guilty  of  fraud,  the  award  cannot  be  inquired  into 
for  alleged  mistakes  of  the  partitioners  in  drawing  conclusions  from 
the  facts  before  them.     (Id.) 
See  Easement,  2-7. 

PAYMENT.    See  Check;  Contract,  2;  Mortgage^ 

PLACE  OF  TBIAL.    See  Corporation,  a. 

PLEADING. 

1.  Action  on  Promissoet  Note — Proper  Nonsuit. — ^In  an  action  on 

a  promissory  note,  the  contention  that  a  nonsuit  cannot  be  upheld 
for  the  reason  that  the  complaint  alleged  the  making  of  the  promis- 
sory note,  which  is  set  up  verbatim  in  the  complaint,  and  the  answer 
admitted  the  delivery  of  said  note  and  oonpayment,  cannot  be  main- 
tained, where  the  answer  sets  up  by  way  of  defense  matters  consid- 
ered and  approved  in  a  previous  decision  of  the  supreme  court  in 
the  case  and  denies  various  material  allegations  of  the  complaint 
(Neale  v.  Morrow,  49.) 

2.  Reversal  of  Judgment — Findings  Nulupied  —  Pleading  on  In- 

formation AND  Beuef. — Findings  are  nullified  by  a  reversal  of  a 
judgment  on  appeal,  and  it  is  not  only  necessary  for  the  plaintiff  to 
plead  and  prove  over  again  the  facts  material  to  his  cause  of  action, 
but  proper  for  the  defendant  to  demy  them ;  and  the  contention  that 
inasmuch  as  many  of  the  allegations  of  the  complaint  were  based 
upon  the  findings  of  the  court  at  the  former  trial,  the  facts  covered 
therein  had  been  proven  and  were  known  to  defendant,  and  could 
not  be  denied  upon  information  and  belief,  cannot  be  sustained. 
(Id.) 

3.  Law  of  the  Case. — The  former  decision  of  the  supreme  court  in 

the  case  ia  conclusive  in  regard  to  all  questions  decided  therein. 
(Id.) 

4.  Denial  of  Material  Allegation  of  Complaint— Motion  fob  Judg- 

ment ON  Pleadings. — ^Where  the  answer  sets  up  a  good  defense, 
and  denies  material  allegations  of  the  complaint,  it  is  sufficient  as 
against  a  general  demurrer,  and  the  plaintiff  is  not  entitled  to  judg- 
ment on  the  pleadings.     (Id.) 

5.  Allegation  of  Execution  of  Contract  by  Defendants — Exhibit 
Showing  Lack  of  Signing  by  Pabty — Demub&eb — ^Uncertainty. — 
An  allegation  in '  the  complaint  that  the  defendants  executed  the 
written  contract  sued  on  means  that  all  of  them  executed  it.  A 
general  demurrer  admits  the  truth  of  the  statement,  and  the  fact 
that  a  copy  of  the  contract  attached  as  an  exhibit  to  the  complaint 
does  not  show  the  signature  of  one  of  the  defendants  thereto,  is  not 
an  allegation;  at  most  it  creates  an  uncertainty  on  the  subject,  a 
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PLEADING  (Continued). 

defect  that  cannot  be  reached  hy  a  general  demurrer.     (Walah  ▼. 
Standart,  807.) 
*•  General  Denial  of  Execution  —  Statute  of  FHauDs. — Under  an 
answer  denying  generally  the  execution  of  the  contract  sued  on, 
the  defense  of  the  statute  of  frauds  is  available.     (Id.) 

7.  Judgment — ^Vacation  of  Interlocutory  Decree — Judicial  Esbob — 

Manner  of  Correction. — An  assumed  judicial  error  in  setting  aside 
the  interlocutory  decree  in  an  action  for  an  accounting,  based  upon 
the  court's  own  concept  that  the  defendants  were  entitled,  as  of 
strict  legal  right,  to  answer  the  amended  complaint  filed  therein  at 
the  close  of  the  trial,  is  not  correct ible  under  section  473*  of  the 
Code  of  Civil  Procedure,  but  is  to  be  remedied  by  motion  for  new 
trial  or  by  appeal  from  the  judgment,  and  as  to  a  certain  limited 
kind  of  error  by  motion  under  section  663  of  the  Code  of  Civil  Pro- 
cedure.    (Glougie  V.  Glougie,  126.) 

8.  Motion  to  Set  Aside  Interlocutory  Deckek— liACHSS. — In  an  ac- 

tion for  an  accounting  and  to  establish  that  the  defendants  held 
the  property  and  business  of  plaintiff  in  trust  for  him,  where  the 
defendants,  after  the  entry  of  the  interlocutory  decree  in  favor  of 
the  plaintiff,  participated  in  the  sessions  of  the  commissioner  who 
took  the  accounting,  and  sought  a  determination  therein  favorable 
to  themselves,  and  made  no  attempt  to  set  aside  the  interlocutory 
decree  under  section  473  of  the  Code  of  Civil  Procedure  until  nine 
months  after  its  entry,  they  were  guilty  of  such  laches  as  to  pre- 
vent the  granting  of  relief,  as  under  such  section  application  for 
relief  must  be  made  in  all  cases  within  six  months,  and  in  every 
case  within  a  reasonable  time.     (Id.) 

9.  Amendment  of  Complaint — Confosmity  to  Peoof^-Caubb  of  Ac- 

tion NOT  Changed. — Where  at  the  close  of  the  trial  of  such  an 
action  the  court  concluded  that  the  evidence  established  that  the 
defendants  had  taken  over  the  business  and  property  of  the  plain- 
tiff in  trust,  but  not,  as  averred  in  the  complaint,  under  an  alleged 
oral  agreement  to  buy  the  property  and  business  after  they  had 
taken  it  over,  but  under  a  trust  rather  in  the  nature  of  security  for 
advancements  of  sums  of  money  made  to  the  plaintiff  to  help  him 
out  of  financial  troubles,  there  was  no  error  in  permitting  the  plain- 
tiff to  file  an  amended  complaint  to  conform  to  the  proofs,  as  the 
cause  of  action  was  not  thereby  changed;  the  fundamental  equitable 
consideration  being  whether  there  was  a  breach  of  trust  by  virtue 
of  which  defendants  were  inequitably  retaining  possession  of  prop- 
erty rightfully  belonging  to  plaintiff.  (Id.) 
10.  Amendments  to  Complaint  —  Answer  not  Required.— Where  an 
amended  complaint  or  amendments  to  a  complaint  are  fiJed  to  eon- 
form  to  the  proofs,  no  answer  thereto  is  necessary,  as  the  issues  ten- 
dered by  the  complaint  are  taken  as  denied  without  pleading,  having 
been  already  tried  by  the  court.     (Id.) 
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PLEADING  (Continued). 

11.  Assignment— Denial  on  Intormation  and  Beuef. — In  an  action 
bj  an  alleged  assignee  of  personal  property  to  recover  its  possession 
or  value  from  a  consignee  of  his  assignor,  the  fact  of  the  assign- 
Oient  is  not  a  matter  presumptively  within  the  knowledge  of  the 
defendant,  and  a  denial  of  the  assignment  for  want  of  information 
or  belief  is  sufficient  to  raise  an  issue  precluding  a  judgment  for  the 
plaintiff  on  the  pleadings.     (Ctas  v.  Rochester,  358.) 

12.  Inconsistent  Defenses  mat  be  Pleaded. — A  defendant  has  the 
right  to  plead  inconsistent  defenses,  and  if  one  of  them  denies  mate- 
rial allegations  of  the  complaint,  judgment  cannot  be  rendered  on 
the  pleadings,  even  though  the  matter  thus  denied  may  be  admitted 
in  another  defense.     (Id.) 

13.  Amended  Oomplaint — Statute  or  Limitations. — A  cause  of  action 

set  up  in  an  amended  complaint  filed  after  the  expiration  of  the 
period  limited  by  the  statute  is  not  barred  if  the  original  complainit 
was  filed  within  the  statutory  period  and  both  pleadings  relate  to 
the  same  cause  of  action.     (Hicks  y.  Ghri«teson,  712.) 

14.  Another  Action  Pending — ^Dilatory  Plea — Identity  o»  Causes 
or  Action. — The  plea  of  another  action  pending  is  dilatory  in  its 
nature,  and  is  not  favored.  It  may  be  raised  by  demurrer,  but  not 
unless  the  complaint  shows  affirmatively  that  the  prior  action  pos- 
sessed such  characteristics  as  to  make  the  plea  available.  One  of 
these  requisites  is  that  the  causes  of  action  and  the  issues  in  the  two 
suits  must  be  substantially  the  same.  (Conner  v.  Bank  of  Bakers- 
field,  400.) 

See  Agency,  9;  Attorney  at  Law,  8;  Bank,  2,  3;  Contract,  8,  9, 
14;  Damages;  Fraud,  3-5;  Judgment,  2,  12;  Jurisdiction; 
Mechanic's  Lien,  5,  6;  Mistake;  Negligence,  17,  18,  21,  22,  34; 
Quieting  Title;  Sale,  7,  11;  Specific  Performance,  4;  Water 
and  Water  Rights,  16;  Will,  16. 

PLEDGE. 

1.  Corporation— Stock  in  Name  of  "Trustee*'  —  Notice  of  Bbai* 
Ownership. — In  this  state  it  is  established  as  a  rule  of  property 
that  the  affixing  of  the  word  "trustee"  to  the  name  of  the  holder  of 
shares  of  stock  in  a  corporation  does  not,  in  and  of  itself,  impart 
to  anyone  dealing  with  such  holder  notice  that  he  is  not  the  owner 
of  the  stock,  or,  at  least,  that  he  has  not  authority  to  sell  or  hypothe- 
cate it.  (Northwestern  Portland  Cement  Co.  v.  Atlantic  Portland 
Cement  Co.,  308.) 

2.  Notice — Pacts  Putting  on  Inquiry. — Whether  a  party  has  notice 

of  circumstances  sufficient  to  put  a  prudent  man  upon  inquiry  as  to 
a  particular  fact,  and  whether  by  prosecuting  such  inquiry  he  might 
have  learned  of  such  fact,  are  questions  of  fact  to  be  determined  by 
the  jury  or  the  trial  court.     (Id.) 
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PLEDGE  (Continued). 

3.  Pledge  of  Stock  Standing  in  Name  op  "T&ustes" — ^Financial 

EiiBARBAssMENT  OF  Pledgobt— Secbect  OF  PLEDGE. — The  eircmii- 
stances  that  the  pledgor  of  stock  standing  in  his  name  as  trustee 
was  in  financial  difficulties,  and  requested  the  pledgee  to  keep  secret 
the  fact  of  the  pledge,  do  not  necessarilj  import  notice  to  the  pledgee 
sufficient  to  put  him  on  inquiry  as  to  the  true  ownership  of  the 
stocky  or  prevent  the  conclusion  that  the  pledgee  acted  ia  good  faith 
and  in  the  reasonable  belief  that  the  pledgor  was  the  actual  owner 
and  authorised  to  pledge  it.     (Id.) 

4.  Pledge  of  Stock  Vests  Legal  Intebest— Failttbx  to  Entb  oh 

CoKPORATi  Books. — A  pledge  of  shares  of  corporate  stocky  aJthongli 
it  does  not  transfer  title  to  the  property,  vests  in  the  pledgee  a  "spe- 
cial property"  therein  which  is  a  l^al  interest.  This  legal  interest 
becomes  vested  under  the  pledge  by  delivery  of  a  certificate  for  the 
stock  duly  indorsed,  without  entry  in  the  corporate  books.     (Id.) 

5.  Estoppel  of  Real  Owner — Sttpebiob  Equities  of  Plkdobb. — ^The 

real  owner  of  corporate  stock,  who  has  permitted  a  third  person  to 
hold  the  apparent  title  to,  and  power  of  disposition  over  the  shares, 
is  estopped  from  asserting  its  title  as  against  a  bona  fide  pledgee 
of  the  apparent  owner.  Under  such  circumstances,  the  equities  of 
the  pledgee  are  superior  to  those  of  the  real  owner.     (Id.) 

0.  Pledgee  may  be  Bona  Fide  Pubchaseb. — The  rule  protecting  bona 

fide  purchasers  is  applicable  to  a  pledgee  of  corporate  stock,  not- 
withstanding the  transfer  is  not  entered  on  the  books  of  the  eor- 
poration.     (Id.) 

POLICE  POWEB.  See  Employer  and  Employee,  9;  Municipal  06i^ 
porations,  1-3;  Reclamation  District,  4'7« 

POSSESSION.  See  Appeal,  8,  9;  Quieting  Title,  1;  Receiver,  2; 
Unlawful  Detainer,  3;  Vendor  and  Vendee,  1,  2,  4. 

PRACTICE.  See  Appeal;  Certiorari;  Evidence;  Execution;  Findings; 
Injunction;  Interpleader;  Judge;  Judgment;  Jurisdiction;  New 
Trial;  Pleading. 

PRINCIPAL  AND  AGENT.    See  Agenqr. 

PROMISSORY  NOTE. 

1.  Negotiable  Note  —  Provision    fob    A'Pioenet's  Pee  —  Intebbst 

Made  Due  After  Matxtbity  op  Pbincipal. — ^A  promissory  note  for 
the  payment  of  money  at  the  end  of  thirty  days  from  its  date,  with 
no  conditions  not  certain  of  fulfillment  except  an  agreement  for 
the  payment  of  attorney's  fees  in  the  event  of  suit  thereon,  is  a 
negotiable  instrument.    A  provision  that  the  interest  should  be  paid 
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PBOMISSOBY  NOTE  (Continued). 
^  quarterljy  and  tbat  if  not  paid  when  due  the  whole  sum  of  principal 

y  and  interest  should  immediately  be  due,  at  the  option  of  the  holder, 

,,.  does  not  change  its  character.     (Glenn  v.  Bice,  269.) 

r  2.  Bona  Fide  Purchases  of  Invalid  Note — ^Pabt  Payment  of  Oon- 

j;  bideration — Attorney's  Fees. — ^A  purchaser  before  maturity  of  an 

i;  invalid  negotiable  promissory  note,  without  notice  of  its  invalidity, 

can  recover  thereon  as  a  bona  fide  purchaser  only  to  the  extent  of  the 
a  consideration  for  the  purchase  actually  paid  by  him  before  learning 

of  its  invalidity,  and  is  entitled  to  also  recover  attorney's  fees  thereon, 
under  a  provision  therefor  in  the  note.  (Id.) 
8.  AOBBEMENT  OF  PURCHASER  TO  PAY  DEBTS  OF  SELLER. — The  agree- 
ment of  the  purchaser  to  pay  certain  money  upon  the  debts  of  the 
seller,  had  no  greater  effect  to  make  him  an  innocent  purchaser  than 
if  he  had  agreed  to  pay  it  directly  to  the  seller,  and  in  the  absence 
of  any  transaction  with  the  creditors  whereby  he  was  bound  to  pay 
them  in  any  event,  regardless  of  the  validity  of  the  note,  and  he  can 
set  up  his  defense  in  answer  to  any  suit  such  creditors  may  bring 
against  him.     (Id.) 

See  Agency,  7;  Judgment,  10-12;  Pleading,  L 

PUBLIC  UTILITY. 

1.  PuBuc  Utility — Mutual  Water  Company  Obtaining  Supply  from 
Public  Utility. — A  mutual  water  company,  receiving  water  from 
a  public  utility  under  a  contract  for  a  term  of  years  at  a  fixed,  dis- 
criminatory rate,  which  it  supplies  to  its  stockholders  to  be  used  on 
their  lands,  is  a  customer  of  the  utility  with  the  rights  and  subject 
to  the  obligations  of  its  other  customers.  It  occupies  the  same 
position  precisely  as  does  a  single  individual  taking  water  from  the 
utility  for  the  irrigation  of  his  lands,  and  the  fact  that  it  represents 
a  combination  of  several  persons  is  immaterial  in  rate  fixing  pro- 
ceedings.    (Limoneira  Company  v.  Bailroad  Commission,  232.) 

2.  Contract  to  Furnish  Water  by  Pubuc  Utiuty — Bboulation  of 
Bates  by  Baiukoad  Commission. — A  contract,  made  subsequent  to 
the  adoption  of  the  constitution  of  1879,  whereby  a  public  utility 
undertook  to  furnish  water  for  a  certain  period  to  a  mutual  water 
company,  is  subject  to  the  power  of  the  state,  vested  in  the  railroad 
commission,  to  modify  and  practically  to  annul  it  in  so  far  as  the 
prescribed  rate  is  concerned  in  the  regulation  of  the  public  use. 
(Id.) 

8.  Obligation  of  Contract  not  Impaired. — The  exercise  by  the  state 
of  the  power  to  thus  affect  such  an  existing  contract  does  not  im- 
pair the  obligation  of  a  contract  within  the  meaning  of  the  federal 
constitution,  if  the  state  has  not  surrendered  to  the  public  utility 
involved,  by  something  tantamount  to  a  contract  between  it  and  the 
public  utility,  any  portion  of  its  regulatory  power.     (Id.) 
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PUBLIC  UTILITY  (Continued). 

4.  Sale  of  Property  of  Public  Utility— Reservation  of  Private 

Right. — Upon  the  sale  of  the  water  sjstem  of  a  public  ntUitj  which 
was  devoted  wholly  to  public  use,  the  grantor  cannot,  under  the  guise 
of  a  reservation,  create  a  private  right  of  ownership  as  to  a  part  of 
the  property  devoted  to  public  use,  for  its  benefit  or  that  of  its  sole 
stockholder.     (Id.) 

5.  Jurisdiction  of  Railroad  Commission — ^Determination  of  Facts. 

The  railroad  commission  has  the  power  to  determine  for  the  purpose 
of  the  exercise  of  its  jurisdiction  to  regulate  a  public  utility  by  the 
fixing  of  rates,  subject  to  such  power  of  review  as  is  possessed  by 
the  supreme  court,  all  questions  of  fact  essential  to  the  proper  exer- 
cise of  that  jurisdiction.  Its  jurisdiction  cannot  be  affected  by  the 
circumstance  that  these  facts  are  denied.  (Id.) 
See  Water  and  Water  Rights,  1-8. 

QUIETING  TITLE. 

1.  Possession  of  Plaintiff  not  Necessary — ^Pleading. — An  action  to 

quiet  title  to  land  under  section  738  of  the  Code  of  Civil  Procedure 
may  be  brought  by  one  out  of  possession,  and  the  complaint  need 
not  allege  that  the  plaintiff  was  in  possession  of  the  property. 
(Hyatt  V.  Colkina,  580.) 

2.  Invalidity   of    Instrument    Asserted    to  re  a  Cloud    Aoainst 

Plaintiff's  Title. — In  such  action  the  complaint  need  not  specifi- 
cally allege  anything  concerning  the  invalidity  or  recite  any  facts 
showing  the  invalidity  of  the    instrument  asserted  to  be  a  cloud 
against  the  title  of  the  plaintiff.     (Id.) 
See  Injunction,  3-^;  Taxation,  9. 

RAILROAD.     See   Employer  and   Employee,   10,   11;    Interstate   C6m- 
meree;  Negligence,  1,  2,  8,  9,  29-36. 

RAILROAD  COMMISSION.    See  PubUc  UtiUty. 

RECEIVER. 
1.  Harvesting  Growing  Crop  Taken  Under  Attachment— Stipula- 
tion Authorizing  Receiver  to  Act — Prohibition — Moot  Question. 
Where  a  receiver  had  been  appointed,  at  the  instance  of  the  plain- 
tiff in  an  attachment  suit,  to  harvest,  sell,  and  account  for  a  grow- 
ing crop  that  had  been  seized  under  the  attachment,  and  thereafter 
all  the  parties  interested  in  the  property,  including  third-party  claim- 
ants, entered  into  a  stipulation  authorizing  the  receiver  to  harvest 
the  crops  and  dispose  of  the  proceeds  in  the  manner  provided  therein, 
and  the  receiver  acted  accordingly  and  was  discharged,  the  question 
of  the  legality  of  the  original  appointment  of  the  receiver  becomes 
a  moot  one,  and  will  not  be  determined  in  a  proceeding  for  pro- 
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EECEIVEB  (Continued). 

hibition  instituted  by  the  third-partj  claimants  prior  to  the  stipu- 
lation,  notwithstanding  that  document  reserved  the  right  to  question 
the  appointment.     (Eato  v.  Busick,  118.) 

2.  Property  in  Possession  op  Owner — Interference  by  Trespasser. 
The  owner  of  land  and  personal  property  used  in  connection  there- 
with, of  which  he  is  actually  in  possession,  is  not  entitled  to  have 
a  receiver  appointed  to  take  over  the  custody  and  management  of 
the  property,  in  order  to  protect  it  from  the  interference  and  tres- 
passes of  a  person  who  is  merely  living  on  the  land  with  his  per- 
mission.    (Miller  v.  Oliver,  407.) 

•^.  When  Receiver  may  be  Appointed. — Eicept  in  cases  where  re- 
esivers  have  heretofore  been  appointed  by  the  usages  of  courts  of 
equity,  a  situation  expressly  covered  by  subdivision  6  of  section  564 
of  the  CJode  of  Civil  Procedure,  a  receiver  may  be  appointed  only 
in  such  eases  as  the  statute  expressly  specifies.     (Id.) 

RECLAMATION  DISTRICT. 

1.  Act  Creating  Pubuc   Statute — Execution   of  —  Injunction  to 

Prevent. — The  act  creating  Reclamation  District  No.  1500  is  a 
public  statute,  and  the  construction  of  levees  provided  for  by  it  is 
the  execution  of  this  statute;  and  injunction  will  not  lie,  at  the 
instance  of  property  owners  within  the  district,  to  prevent  the  con- 
struction of  levees  called  for  by  the  act,  or  the  destruction  of  others 
already  constructed,  on  the  ground  that  the  work  is  a  private  nuisance 
by  reason  of  the  resultant  backing  up  of  the  water  over  part  of 
plaintiffs'  lands  and  an  unlawful  exercise  of  the  right  of  eminent 
domain,  damaging  their  property  without  compensation  first  paid 
therefor.     (Gray  v.  Reclamation  District  No.  1500,  622.) 

2.  Control    of    Navigable  Waters — Power   op   Government. — The 

right  of  control  of  navigable  waters  by  the  government  embraces 
within  it  not  alone  the  power  to  destroy  the  navigability  of  certain 
waters  for  the  benefit  of  others,  but  extends,  in  the  case  of  streams, 
to  the  power  to  regulate  and  control  the  navigable  or  non-navigable 
tributaries,  to  the  erection  of  structures  along  or  across  the  stream, 
to  deepening  or  changing  the  channel,  to  diverting  or  arresting 
tributaries;  in  short,  to  do  anything  subserving  the  great  purpose; 
and,  in  general,  when  an  act  is  done,  if  it  does  not  embrace  the 
actual  taking  of  property,  but  results  merely  in  some  injurious 
effect  upon  the  property,  the  property  owner  must,  for  the  sake  of 
the  general  welfare,  yield  uncompensated  obedience.  (Id.) 
S.  Source  of  Power. — The  general  power  of  the  government  over  the 
control  of  navigable  waters,  so  far  as  the  national  government  is 
concerned,  is  found  in  the  constitutional  grant  to  the  United  States 
of  the  right  to  regulate  commerce  with  foreign  nations  and  among 
the  states,  and  the  state's  power  in  this  regard  is  limited  only  by 
OLXXIV  Oal.— 56 
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BECLAMATION  DISTEICTr  (Continued). 

the  supervisory  control  whieh  the  paramount  authority  may 
else  over  it.  This  power  over  navigable  waters  and  over  navigation 
ia  essentially  an  attribute  of  sovereignty,  and  some  of  its  forma  find 
expression  in  the  exercise  of  the  police  power.     (Id.) 

4.  Execution  of  Pouge  Power.— Owing  to  the  inseparable  eonnee- 

tion  between  navigation  and  flood  control,  and  owing  to  the  fur- 
ther fact  that  the  state  is  interested  in  flood  control,  not  alone 
as  affecting  navigation,  but  as  affecting  its  general  welfare  and 
benefit  in  the  reclamation  of  vast  domains  of  land,  the  exercise  of 
the  police  power  under  these  circumstances  presents  a  twofold 
aspect;  first,  the  exercise  of  that  power  by  the  United  States  for 
the  purposes  of  navigation  alone;  second,  the  exercise  of  that  power 
by  the  state  for  the  purpose  of  reclamation  as  well  aa  navigation. 
In  both  aspects  it  is  beyond  question  that  the  acts  and  conduct  of 
Ihe  two  governments  are  referable  to  the  police  power.     (Id.) 

5.  Drainage  and  Reclamation  op  Lands — ^Polios  Power. — The  drain- 
age and  reclamation  of  lands,  apart  from  any  question  ef .  navi- 
gability, is  a  legitimate  exercise  of  the  police  power  of  the  state. 
(Id.) 

6.  Damage  in  Execution  of  Pouce  Power    Inoomfbnsabul — The 

state  of  California  is  not  liable  in  damages  in  exercising  poUee 
power  in  the  control  of  a  non-navigable  water  drain,  or  water- 
course of  the  Sacramento  Biver,  when  in  so  regulating  this  flow  it 
causes  the  water  to  back  against  lands  which  otherwise  would  not 
have  been  affected  thereby,  with  the  result  that  those  lands  ars 
temporarily  flooded  in  whole  or  in  part.     (Id.) 

7.  Legitimate    ExERass    of    Pouce   Power  —  Eminent   Domain  — 

Damages. — ^Where  the  police  power  is  legitimately  exercised,  uncom- 
pensated submission  is  exacted  of  the  property  owner  if  his  property 
be  either  damaged,  taken,  or  destroyed;  but  in  the  exercise  of  the 
power  of  eminent  domain  compensated  obedience  for  the  taking  or 
damaging  of  his  property  is  the  owner's  constitutional  right.     (Id.) 

8.  Construction  of  Constitution — ^Damage  to  Property. — While  it 

is  unquestionably  true  that  the  addition  of  the  word  ^damaged" 
to  our  constitutional  law  governing  the  exercise  of  the  right  of 
eminent  domain  gives  in  many  instances  a  right  to  compensation 
which  did  not  formerly  exist,  it  did  not,  touching  the  exercise  of 
the  police  power,  give  a  right  of  action  for  damages  which  thereto- 
fore were  damnum  absque  injuria.     (Id.) 

9.  Applicabiutt    of    Doctrine    of    Damnum     Absque     Injuru  — 

Temporary  Damage  by  Flood  Waters. — The  doctrine  of  damsmM 
absque  injuria  is  applicable  to  the  prospective  temporary  conse- 
quential damage  which  it  may  be  found  will  be  inflicted  upon 
owners  of  lands  by  the  future  raising  of  a  flood  plane,  which  floods 
are  of  temporary  duration  and  character,  and  which  raising  ths 
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BECLAMATION  MSTEICrr  (Continued). 
P  land  owners  may  protect  themselyeB  against,  and  which  floods,  in 

^  the  progress  of  the  work  of  a  reclamation  district  in  constructing 

s  levees,  will  be  taken  care  of  so  that  future  injury  will  be  avoided, 

all  this  under  the  state's  plan  of  vast  magnitude  and  importance  to 
IT  abate,  on  the  behalf  of  the  whole  state,  as  well  as  for  the  benefit 

2  of  private  land  owners,  including  the  owners  complaining,  flood 

,  conditions,    which,    if    unchecked,    would    inevitably    lead    to    the 

p  destruction  of  the  navigability  of  the  river  in  question  and  to  the 

,  greater  impairment  and  damage  of  all  the  adjacexkt  land.     (Id.) 

I  10.  Watebooubse — Sutter  Basin. — ^Whether  or  not  a  watercourse  ex- 

I  ists  has  to  be  determined  as  a  matter  of  law  from  the  evidence  in 

the  case;  and  under  all  the  accepted  definitions  of  a  watercourse, 
f  Sutter  Basin  is  not  one,  but  a  catchment  area,  principally  for  the 

:  reception  of  the  flood  waters  of  the  Sacramento  River.     (Id.) 

11.  Bepoets  of  Calitoknia  Debris  Oommission — Judicial  Notice.— 
The   reports   of  the   Oalifomia   Debris   Commission   and   of  state 
engineers  have  been  adopted  by  state  statutes,  of  which  courts  take 
*  judicial  notice;  and  the  history  of  the  state,  its  topographical  and 

general  conditions,  including  notorious  facts  concerning  its  rivers, 
are  all  matters  of  judicial  cognizance.     (Id.) 

>  12.  Surface    Waters  —  Definition    of. —  Surface    waters    are    those 

f  waters  from  rainfall,  melting  snows,  and  springs  which  seeping  or 

f  percolating,  or  vagrantly  wandering  over  the  surface  of  the  earth, 

finally,  in  obedience  to  natural  law,  gather  into  well-defined  chan- 
nels, where  their  character  as  surface  waters  at  once  ceases  and 
the  waters  themselves  take  on  the  new  character  of  the  body  of  a 
defined  stream.     (Id.) 

13.  Bioht  to  Levee  Against  Flood  Waters — Provision  for  Surface 
'  Waters. — A  reclamation  district's  right  to  protect  a  levee  against 

flood  waters  cannot  be  questioned;  nor  is  this  right  impaired  by  the 
fact  that  these  surface  waters,  as  they  usually  do,  form  some  part 
of  the  whole  volume  of  water;  and  a  land  owner  has  performed  his 
full  duty  in  such  circumstances  if  he  makes  adequate  provision  for 
the  escape  of  the  surface  waters  alone.     (Id.) 

14.  Interference  With   Natural  Drainage — Civil-law   Bulb. — Not- 

withstanding the  fkct  that  the  common-law  rules  are  made  the  rules 
of  decision  in  this  state,  where  applicable,  the  dvil-law  rule  for- 
bidding a  lower  owner  from  interfering  with  the  natural  drainage 
of  surface  waters  on  to  his  land  from  the  proprietor  whose  lands 
are  higher  was  adopted;  but  the  rule  is  one  that  the  court  has  the 
power  to  abrogate  by  adoption  of  the  common-law  rule  if  in  its 
judgment  this  were  the  wiser  policy  to  pursue,  for,  although  a  rule 
of  property,  such  a  rule  is  not  a  vested  right  in  property  which 
aaay  not  be  taken  away  without  compensation.     (Id.) 
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BECLAMATION  DISTRICT  (Continued). 

15.  Reclamation  Distbict— Navigable  Waters— Police  Power. — ^Judg- 
ment reversed  on  the  authority  of  Gray  v.  Reclamation  District,  ante, 
p.  622.     (Proper  v.  Reclamation  Disttriet  No.  1500,  816.) 

REFORMATION.    See  Mistake. 

RESCISSION.    See  Contract,  li. 

SAI/E. 

1 .  Property  Exempt  from  EzscunoN— Want  op  Deuvert  or  Chakss 

IN  Possession. — ^Under  the  praviao  contained  in  seetion  3440  of 
the  Civil  Code,  a  sale  of  persoBal  property  exempt  from  execution, 
although  not  accompanied  by  as  immediate  delivery  to  the  vendee, 
or  followed  by  an  actual  and  continued  change  of  poseesaion,  ia 
valid  as  against  creditors  of  the  vendor.  (Williamson  ▼.  Monroe, 
462.) 

2.  Assertion  op  Claim  op  Exemption.— The  exemption  of  property 

from  execution,  under  section  690  of  the  Code  of  Civil  Procedure,  ia 
not  therein  declared  to  be  conditional  upon  the  assertion  of  a  claim 
of  exemption  by  the  debtor.  Its  status  as  exempt  property  comes 
from  its  character  and  use,  and  not  from  any  claim  for  exemption. 
(Id.) 

3.  Execution  Sale  op  Exempt  Property — Conversion  by  Sheriff — 

Claim  op  Exemption  by  Vendee  op  Debtor. — Where  property 
exempt  from  execution  was  sold  after  the  enactment  of  the  proviso 
to  section  3440  of  the  (Hvil  Code,  without  an  immediate  delivery  to 
the  vendee  or  change  in  the  possession,  and  was  subsequently  seized 
and  sold  on  execution  at  the  instance  of  a  creditor  of  the  vendor, 
the  vendee,  in  order  to  hold  the  sheriflf  liable  for  its  conversion,  was 
not  required  to  make  a  specific  claim  upon  the  sheriff  that  the  prop- 
erty was  exempt  from  execution  against  the  vendor.     (Id.) 

4.  Sale  op  Property  in  Charge  op  Keeper — ^Immediate  Delivsry 

NOT  Necessary. — ^When  there  is  an  execution  levy  upon  property 
and  it  is  in  charge  of  a  keeper,  a  sale  made  by  the  debtor  during 
the  possession  of  the  keeper  is  not  a  sale  "made  by  a  person  having 
at  the  time  the  possession  or  control  of  the  property,"  within  the 
meaning  of  section  3440  of  the  CSvil  Code,  and  is  valid  without 
immediate  delivery.     (Id.) 

5.  Contract — Sale  and  Delivery  op  Milk — Evidence — Apprau — In 
an  action  to  recover  damages  for  the  breach  of  an  alleged  contract 
for  the  sale  and  delivery  of  milk,  where  the  evidence  is  conflicting 
upon  the  question  of  the  existence  of  the  contract,  the  finding  of 
the  trial  court  will  not  be  disturbed  on  appeal.  (Del  Monte  Ranch 
Dairy  v.  Bernardo,  757.) 

6.  Measure  op  Damages — Exclusion  op  ETvidence  Without  Error. — 

Where  in  such  an  action  the  nonexistence  of  the  contract  is  found 
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SALE  (Continued). 

on  conflicting  evidence,  the  exclusion  of  evidence  as  to  the  measure 
of  damages  for  the  alleged  breach  is  without  error.     (Id.) 

7.  OOUNTERCLAIM    FOB    MiLK    SOLI>— EXISTENCE   AT   TIME    OF    ACTION — 

Sufficiency  of  Pleading. — A  counterclaim  set  up  by  the  defaid- 
ant  in  such  action  for  milk  sold  and  delivered  is  not  Insufficient  by 
reason  of  the  failure  to  allege  that  it  existed  at  the  time  of  the 
commencement  of  the  action,  as  required  by  subdivision  2,  section 
438,  of  the  Code  of  Civil  Procedure,  where  it  was  averred  that  the 
milk  was  furnished  within  two  years  last  past,  the  complaint  being 
filed  in  July,  the  answer  in  December,  and  the  transaction  occurring 
in  June,  and  there  was  no  demurrer  filed  to  the  answer  and  the 
evidence  as  to  the  delivery  of  the  milk  and  the  price  paid  proven 
by  plaintiff's  witnesses  without  objection.     (Id.) 

8.  Assignment  of  Claim   Embraced  in  Counterclaim — ^Evidence. — 

In  such  an  action  it  is  reversible  error  to  refuse  to  allow  the  plain- 
tiff to  show  on  the  cross-examination  of  the  defendant  that  the 
claim  upon  which  he  relied  in  his  counterclaim  had  been  assigned 
to  a  third  party,  who,  subsequent  to  the  commencement  of  the 
action,  had  sued  the  plaintiff  for  the  amount  thereof.     (Id.) 

9.  Contract  of  Purchase— Acceptance  op  Offer. — A  written  offer  to 

purchase  personal  property,  signed  by  the  buyer  alone,  becomes 
binding  upon  both  parties  when  accepted  and  acted  upon  by  the 
seller.     (Remsberg  v.  Hackney  Mfg.  Co.,  799.) 

10.  Rescission   of   Contract — Evidence  —  Prior  Oral  Negotiations 

Inadmissible. — In  an  action  to  enforce  rescission  of  a  written  con- 
tract to  purchase  personal  property,  prior  oral  representations  are 
inadmissible  where  the  contract  is  complete  upon  its  face  and  no 
claim  made  that  such  representations  had  been  fraudulently  made 
to  induce  its  execution.     (Id.) 

11.  Pleading — Admissions  in  Original  Answer — Amended  Answer — 

Proof  of  Prior  Negotiations  Inadmissible. — In  such  an  action  it 
is  unimportant  that  the  making  of  some  of  the  prior  oral  negotia- 
tions were  admitted  by  the  original  answer,  where  by  the  amended 
answer  the  defendant  asserted  its  purpose  of  standing  upon  the 
written  contract  to  the  exclusion  of  any  prior  representations.     (Id.) 

12.  Purchase  of  Plow — Fitness  for  Particular  Purpose— Code  Sec- 

tion Inapplicable.— The  provision  of  section  1770  of  the  Civil 
Code  that  one  who  manufactures  an  article  for  a  particular  pur- 
pose warrants  by  the  sale  that  it  is  reasonably  fit  for  that  purpose 
is  not  applicable  to  a  plow  purchased  by  description,  and  not  manu- 
factured under  an  order  for  a  particular  purpose.  (Id.) 
See  Agency,  4-10;  Broker;  Building  Contract,  3;  Damages; 
Public  Utility,  4. 
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SAN  FBANCISOO,  CLTY  AND  COUNTY  OR    See  Street 
1-9. 

SEAMEN.    See  Workmen's  Compensation  Act,  16-26. 
SPECIFIC  PEBFOEMANCB. 

f.  VSNDOE    AND    VENDEE — OONntACT   BETWEEN    BKOTHERS — PSOVIDINa 

Home  foe  Pakents--Cebtainty  of  Oomtraot. — An  agreement  bj 
the  owner  of  a  lot  of  land  to  oonvej  it  to  his  brother,  in  consid- 
eration of  the  latter's  erecting  on  the  land  and  furnishing  a  homtf 
for  the  use  of  their  parents,  during  their  lives,  is  sufficiently  certain 
and  definite  to  admit  of  its  specific  enforcement.  (Magee  ▼.  Magee, 
276.) 

2.  Statute  of  Fraxtds — ^Pabt  PEsit»MANCE  of  Oral  Agreeiceivt— 
Making  of  Imfbovements. — The  fact  that  such  agreement  was  not 
in  writing  is  no  objection  to  its  specific  enforcement^  if  the  vendee 
made  the  valuable  improvements  on  the  property  on  the  faith  of  the 
agreement,  and  those  claiming  under  him  had  gone  into  possession. 
Such  acts  take  the  caae  out  of  the  statute  of  frauds.     (Id.) 

3.  Want  of  Mutuauty — ^Decree  Providino  for  Life  Estate. — ^There 
is  no  want  of  mutuality  in  the  agreement,  preventing  its  specific 
performance  after  the  death  of  the  vendee  during  the  lifetime  of  the 
surviving  parent,  as  such  parent's  right  of  possession  and  enjoyment 
during  his  life  can  be  fully  protected  by  a  decree  vesting  a  life  estate 
in  him.     (Id.) 

4.  Pleading — Adequacy  of  Consideration — Justness  of  Conisacf. 
A  complaint  for  the  specific  performance  of  a  contract  to  convey 
land  need  not  allege,  in  the  exact  words  of  the  code,  that  there  was 
''an  adequate  consideration  for  the  contract,'^  and  that  it  was  "just 
and  reasonable."  The  proper  mode  of  pleading  is  to  set  forth  the 
facts  from  which  the  court  may  conclude  that  the  contract  is  sup- 
ported  by  an  adequate  consideration,  and  is,  as  to  the  def endant>  fair 
and  just.  In  the  present  case,  considering  the  relations  of  the  par- 
ties, and  the  purpose  of  the  contract  to  provide  a  home  for  their 
parents,  there  was  no  abuse  of  discretion  in  determining  that  the 
contract  was  just  and  the  consideration  adequate.     (Id.) 

See  Vendor  and  Vendee,  3-5;  Will,  1-A. 

STATUTE  OF  FRAUDS.    See  Contract^  12;  Pleading,  6;  Specific  Pier- 
forroance,  2;  Will,  2. 

STATUTE  OF  LIMITATIONS. 

Loan — Receipt  Embodying  Promise  to  Pat  Interest. — ^A  eause  of 
action  for  money  loaned,  for  which  the  borrower  gave  the  lender  a 
writing  reading  as  follows:  "Received  from  Miss  Hannah  O^rien. 
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STATUTE  OF  LIMIT ATIONS  (CJontinuod), 

on  June  2l8t,  Idll,  $450  (Four  Hundred  and  Fifty  Bollan)  in 
U.  S.  Gold  Coin,  at  5  per  cent  interest/'  is  founded  on  an  instru- 
ment in  writing  and  the  period  of  limitation  for  an  action  thereon 
is  four  jears.     (O'Brien  v.  King,  769.) 

See  Injunction,  6;  Pleading,  13;  Water  and  Water  Bights,  16; 
Workmen's  Compensation  Act,  6. 

STOCK  AND  STOCKHOLDEBS.    See  Oorporation. 

stbeet  assessment. 

1.  San  FiuNcisoo— Tunnel  Undeb  Stkist— Amendments  or  1911  to 
City  Charter — Assessment  District. — The  amendments  of  1911 
to  article  YI  of  the  charter  of  the  city  and  countj  of  San  Fran- 
cisco (Stats.  1911,  p.  1686),  authorize  the  board  of  supervisors  to 
provide  bj  ordinance  that  an  assessment  to  pay  the  cost  and  expenses 
of  a  tunnel  constructed  under  a  public  street  should  be  levied  upon 
a  special  district  to  be  approved  bj  them.  (Hayne  v.  City  and 
County  of  San  Francisco,  185.) 

2.  Damages  to  Abutting  Lots — ^Assessment  mat  Include. — Section 

1  of  chapter  VIII  of  such  amendments,  providing  that  the  "cost 
and  expenses"  of  the  construction  of  such  tunnel  may  be  levied 
upon  private  property,  authorizes  the  inclusion  in  the  assessment 
of  allowances  made  to  owners  of  abutting  lots  for  damages  caused 
to  them  by  the  tunnel,  and  by  the  construction  thereof.  (Id.) 
8.  Assessment  Collectible  in  Advance  o^  Doing  Work.— The 
board  of  supervisors,  after  duly  passing  a  resolution  of  intention 
to  construct  such  tunnel,  had  power  to  levy  and  collect  the  assess- 
ment for  the  contemplated  improvement  in  advance  of  the  passage 
of  an  order  for  its  construction,  or  the  letting  of  a  contract  for  the 
work.     (Id.) 

4.  Board  of  Supervisors — Increase  of  Amount  Allowed  for  Dam- 
ages.— The  board  of  supervisors,  upon  the  hearing  which  the  ordi- 
nance authorized  it  to  hold  to  consider  and  determine,  finally,  the 
limits  of  the  assessment  district,  the  damages  to  be  allowed,  and 
the  amount  of  the  assessment,  had  power  to  increase  the  amount  of 
damages  beyond  the  proposed  estimate  thereof  made  by  the  board 
of  public  works  in  its  tentative  report,  and  to  make  the  assessment 
conform  to  such  raise.     (Id.) 

5.  Notice  of  Hearing  —  Continuance  of  Meeting.  —  Where  due 
notice  of  the  time  and  place  fixed  for  such  hearing  had  been  given 
as  required  by  the  ordinance,  which  contained  a  provision  that  "said 
hearing  may  be  continued  from  time  to  time  by  the  board  of  super- 
visors and  all  parties  interested  shall  be  deemed  to  have  notice  of 
such  continuance,"  no  further  notice  was  required  to  be  given  to 
nonappearing  property  owners  to  bind  them  by  such  increase  in  the 
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STREET  ASSESSMENT  (Continued), 

damages  and  in  the  assessment,  finally  adopted  hy  the  board  at  a 
continued  meeting.     (Id.) 

6.  SuMMAKT  Sale  of  PboPEBTT  FOE  Assessment  —  Sale  bt   Stbeet 

SuPERiNTKNDENT.—Section  33  of  chapter  II,  of  said  charter,  em- 
powering the  board  of  supervisors  to  adopt  "any  method  of  proce- 
dure in  anj  general  law"  providing  for  "levying  assessments  for  the 
expense"  of  public  improvements  upon  private  property,  or,  at  its 
option,  to  enact  an  ordinance  '^providing  a  method  of  procedure  for 
such  improvement  and  assessments,*'  and  section  1  of  chapter  YIII, 
empowering  the  board  to  "levy  the  cost  and  expenses"  upon  private 
property,  authorize  the  board  to  direct  a  summary  sale  of  property 
to  pay  the  amount  assessed  against  it  for  the  construction  of  the 
tunnel,  and  to  enact  an  ordinance  authorizing  such  sale  by  the  street 
superintendent  in  advance  of  the  doing  of  the  work.     (Id.) 

7.  CoNSTEUCTiON  OF  CiTY  Chaetebt— PowEES  Geanted.— It  is  an  es- 
tablished rule  that  a  city  has  no  powers  not  expressly  given  by  the 
terms  of  its  charter  or  necessarily  implied  therefrom.  In  deter- 
mining such  powers,  all  of  the  charter  is  to  be  considered  in 
arriving  at  the  meaning  of  any  part  of  it,  whenever  it  appears  that 
the  context  aids  or  controls  such  meaning.  If  with  the  aid  of  the 
context,  or  by  the  application  of  other  correct  rules  of  interpreta- 
tion, the  conclusion  is  reached  that  a  power  is  granted,  the  rule  is 
fully  satisfied.     (Id.) 

8.  Postponements  of  Sale— Length  of  Postponements. — A  provi- 
sion of  the  ordinance  that  if  for  any  reason  the  sale  does  not  take 
place  on  the  day  fixed  therefor,  "the  sale  may  be  continued  until 
the  next  day  and  so  on  from  day  to  day,  or  postponed  until  another 
day,  not  more  than  ten  days  thereafter,"  authorizes  postponements 
from  day  to  day,  or  from  time  to  time,  to  be  made  indefinitely, 
but  that  a  single  postponement  for  a  time  exceeding  one  day  must 
not  exceed  ten  days;  it  does  not  forbid  successive  postponements  of 
ten  days  or  less  each,  nor  daily  postponements  exceeding  in  all  ten 
days.     (Id.) 

9.  Ibregulaeities  in  Sale  Undeb  Valid  Assessment  —  Oonditioks 
to  Equitable  Belief. — Where  such  tunnel  assessment  is  valid,  a 
property  owner  is  not  entitled  to  any  relief  in  a  court  of  equity  on 
account  of  irregularities  in  the  sale,  unless  he  pays,  or  offers  to  pay, 
the  amount  actually  due  upon  the  assessment.     (Id.) 

10.  Municipal  Cobpobations  —  Steeet  Impbovement  Act — Tcnnkl 
Under  Public  Street — Local  Assessment  Distbict. — A  munici- 
pality has  no  authority,  under  the  Street  Improvement  Act  of  March 
18,  1885,  commonly  known  as  the  Vrooman  Act,  and  the  amendments 
thereto,  to  construct  a  tunnel  under  a  public  street  solely  for  pur- 
poses of  public  travel,  or  to  assess  the  cost  of  such  improvement 
upon  a  local  district — the  tunnels  authorized  by  that  act  are  those 
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intencted  for  drainage  or  sewer  purposes.  (Thompson  ▼.  Hanee, 
572.) 

11.  Tunnel  not  Part  of  Street. — A  tunnel  conefructed  under  a  pub- 

lic street,  having  no  intermediate  connection  between  its  terminal 
portals  with  the  surface  above  and  not  following  the  lines  of  the 
street  throughout  its  entire  length,  is  not  a  part  of  the  street  itself 
within  the  purview  of  the  Vrooman  Act.     (Id.) 

12.  City  of  Los  Anoeles — Initial  Construction  of  Tunnel— As- 
sessment ON  Local  District  not  Authorized  by  Charter. — The 
city  of  Los  Angeles  has  no  power,  under  section  2  of  its  charter,  as 
amended  in  1911  (Stats.  1911,  p.  2059),  to  levy  an  assessment  upon 
a  local  district  in  order  to  raise  the  money  necessary  for  the  initial 
establishment  of  a  tunnel  intended  for  purposes  of  public  travel, 
as  distinguished  from  the  repair  or  improvement  of  an  existing 
subterranean  avenue.     (Id.) 

13.  Bonds  Issued  for  Tunnel  Assessment — Not  Validated  by  Bond 

Act. — The  city  being  without  power  to  levy  such  an  assessment 
upon  the  property  of  a  local  district,  bonds  issued  therefor  are 
not  validated  by  the  validating  clause  of  the  Bond  Act.     (Id.) 

14.  Hearing  Protests — Adjourned  Meeting  of  City  Counctl — Juris- 
diction.— ^Under  section  6  of  the  Street  Improvement  Act  of  1911 
(Stats.  1911,  p.  730)  the  city  couneil  does  not  lose  jurisdiction  to 
hear  and  determine  a  protest  against  the  doing  of  street  work  by 
its  failure  to  pass  on  and  to  decide  the  protest  at  its  next  regular 
meeting  after  the  expiration  of  the  time  within  which  protests 
might  be  made,  if  the  protest  was  taken  up  at  such  meeting,  and 
further  hearing  thereon  duly  adjourned  to  a  later  and  reasonable 
date.     (Parley  v.  Eeindollar,  703.) 

15.  Irregularities  in  Hearing  Protests  —  Nonprotesting  Property 
Owner. — A  property  owner,  who  failed  at  any  time  to  file  a  pro- 
test against  the  doing  of  proposed  street  work,  cannot  urge,  in 
opposition  to  the  enforcement  of  an  assessment  against  his  prop- 
erty, a  lack  of  jurisdiction  in  the  city  council  to  proceed  with  tho 
work,  due  to  its  failure  to  observe  the  strict  requirements  of  the 
law  in  the  matter  of  the  hearing  and  determination  of  the  pro- 
tests of  those  who  actually  did  protest.     (Id.) 

16.  San  Francisco— Tunnel  Under  Street— Assessment  District. — 
Judgment  reversed  on  the  authority  of  Hayne  v.  San  Francisco, 
ante,  p.  185.     (Cooper  v.  City  and  County  of  San  Francisco,  813.) 

17.  San  Francisco — Tunnel  Under  Street — Assessment  District. — 

Judgment  reversed  on  the  authority  of  Hayne  v.  San  Francisco, 
ante,  p.  185.  (Telegraph  Hill  Neighborhood  Assn.  ?•  (}ity  and 
County  of  San  Francisco,  814.) 
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18.  San  F&ancisgo — Tunnel  Under  Otkeet — Assessment  Disteict. — 
Judgment  reversed  on  the  authority  of  Hayne  y.  San  Francigeo, 
ante,  p.  185.  (Simpson  ?.  Citj  and  Countj  of  San  Franeiscpi 
815.) 

STREETS,  ROADS,  AND  HIGHWAYS. 

1.  PdBuo  Highway— Abatement  of  Nuisances— Existence  or  High- 
way—  Findings  —  Insufficiency  op  Evidence. — ^In  thia  action 
brought  to  abate  alleged  nuisances  maintained  bj  defendanta  upon 
and  across  a  public  highway,  it  is  held  that  the  findings  decreeing 
the  existence  of  such  a  highway  cannot  be  sustained  under  tlie 
evidence.     (People  v.  Rindge,  743.) 

2.  Strip  or  Ocean  Beach — ^Usek  Accobdino  to  Custom  or  Countky 
— ^Lack  or  Dedication. — Dedication  of  a  strip  of  ocean  beach  aa 
a  public  highway,  which  from  the  nature  of  the  country  is  of 
slight  use  and  of  less  value,'  is  not  to  be  inferred  from  the  act  of 
the  owner  in  allowing  settlers  in  the  vicinity  to  travd  over  th« 
strip  according  to  a  custom  of  the  country.     (Id.) 

See  Negligence,  3-7,  32,  33. 

SndCESSION.    See  Estates  of  Deceased  Persons,  IL 
SUPREME  COURT.    See  Certiorari,  1;  District  Court  of  Appeal. 
SURETY.    See  Appeal,  4,  6. 

TAXATION. 

1.  CoBPOBATioNs— Railroad  Doing  Intrastate  Business — ^Licensb 
Tax — General  Corporate  Affairs  Transacted  in  California. — 

*A  railroad  corporation,  organized  and  existing  under  the  laws  of 
another  state,  which  owns  and  operates  a  railroad  aittiated  solely 
within  the  limits  of  that  state,  but  which  maintains  its  general 
offices  in  the  state  of  California,  at  which  all  of  ita  corporate  busi- 
ness is  transacted  except  the  mere  physical  operation  of  the  road 
itself,  is  "doing  an  intrastate  business"  in  the  state  of  California, 
within  the  meaning  of  the  act  of  1915  (Stats.  1915,  c.  190),  imposing 
an  annual  license  tax  upon  corporations  doing  such  buaineaa. 
(Bullfrog  Ooldfield  R.  R.  Co.  v.  Jordan,  342.) 

2.  Sale  by  State  of  I^nd  Acquired  fob  Deunquent  Taxes — ^Maiunq 
Notice  of  Sale. — Under  section  3897  of  the  Political  Code  upon  a 
sale  by  the  state  of  real  property  sold  to  it  for  delinquent  taxes, 
the  mailing  of  a  copy  of  the  notice  of  sale  to  the  party  to  whom 
the  land  was  last  assessed,  where  the  postoffice  address  of  such 
party  is  known,  is  a  prerequisite  to  the  authority  of  the  tax  col- 
lector to  make  the  sale.     (Rudell  v.  Collins,  363.) 
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TAXATION  (Continued). 
-?.  TiMB  or  Maiuno  Notice  op  Sale. — Prior  to  tbe  amendment  of  such 
section  in  1913  (Stats.  1913,  p.  659),  such  mailing  was  required  to 
be  made  at  least  three  weeks  before  the  sale — that  is,  at  or  before 
the  commencement  of  the  period  during  which  notice  must  be  pub- 
lished or  posted.  A  mailing,  if  anj  was  required,  only  ten  dajs 
before  the  sale  was  insufficient.     (Id.) 

4.  Recitals  in  Deed— Void  Deed. — ^Under  section  3898  of  the  Political 
Code,  as  it  existed  prior  to  the  amendment  of  1913,  the  deed  from 
the  state  was  required  to  recite  either  a  mailing  in  compliance  with 
the  statute,  or  the  existence  of  the  fact  which  made  such  mailing 
unnecessary, — that  is,  that  the  address  was  not  known  to  the  tax  col- 
lector.   A  deed  failing  to  contain  such  a  recital  was  void.     (Id.) 

5.  PBOor  of  Tax  Sale  in  Absence  or  Deed. — ^In  the  absence  of  a  deed 
from  the  tax  collector,  which  the  statute  makes  prima  facie  eyidence 
that  the  preliminary  steps  recited  in  the  deed  had  been  taken,  the 
sale  by  the  tax  collector  cannot  be  established  without  proving  the 
various  conditions  precedent  to  a  sale.     (Id.) 

6.  Proof  of  Title  Under  Tax  Deed — Deeds  to  and  from  State  mitst 
BE  Introduced. — ^A  defendant  in  an  action  to  quiet  title,  claiming 
title  under  a  tax  deed,  in  order  to  establish  that  he  had  acquired 
the  title  of  the  delinquent  taxpayer  to  the  land,  muet  introduce 
in  evidence  a  deed  to  the  state  vesting  in  it  the  title  of  the  delin- 
quent taxpayer,  as  well  as  a  deed  from  the  state  to  the  purchaser. 
(Jones  V.  Luckel,  532.) 

7.  Waiver  of  Proof  of  Deed  to  State — Stipui«ation  as  to  PtiAiN- 
TiFF's  Title. — The  introduction  of  such  a  deed  to  the  state  is  not 
waived  by  reason  of  a  stipulation  entered  into  by  the  parties  at  the 
trial,  to  the  effect  that  the  "plaintiff  is  the  owner  of  the  prop- 
erty .  .  .  unless  the  title  to  said  property  has  become  vested  in  said 
defendant  by  virtue  of  the  tax  deed  to  be  introduced  in  evidence  by 
him."     (Id.) 

fi.  Proof  of  Deed  to  State — Becitals  in  AssEssMENT-ROUi  of  Sale 
to  State. — The  execution  of  such  a  deed  to  the  state  is  not  proven 
by  recitals  contained  in  the  delinquent  assessment-roll  and  in  the 
state  controller's  authorization  for  a  sale,  to  the  effect  that  the  prop- 
erty had  been  sold  to  the  state  on  a  specified  date.     (Id.) 

9.  Quieting  Title  —  Pttrchase  Price  Paid  to  State — Subsequent 
Taxes — ^Befatment  as  Condition  of  Equitable  Belief.— The 
owner  of  the  land  is  entitled  to  a  decree  quieting  his  title  against 
such  claimant  under  the  deed  from  the  state,  without  paying  the 
amount  paid  by  him  as  the  purchase  price  of  the  property  to  the 
state  and  other  amounts  subsequently  paid  as  taxes  on  it,  where  the 
•vidence  fails  to  show  that  the  state  ever  had  any  lian  against  or 


Digitized  by 


Google 


892  Tide-Land. 


TAXATION  (Continued). 

title  to  the  property,  or  that  the  defendant  ever   acquired    any. 
(Id.) 
See  Inheritance  Tax. 

TIDE-LAND.     See  Municipal  Corporation,  6. 

TRADE  SECRETS.    See  Employer  and  Employee,  1-6. 

TRUST. 

1.  Trust  to  Convey  Land  Aftkr  Death  op  Life  Benepiciart— Vom 

Provision. — Prior  to  the  amendment  of  August  10,  1913  (Stats. 
1913,  p.  438),  to  section  857  of  the  Civil  Code,  a  trust  to  receive 
the  rents  of  real  estate  and  apply  them  to  the  use  of  a  person  dar- 
ing his  life,  and  after  the  death  of  the  life  beneficiary  to  convey 
the  property  to  the  survivors  of  the  individuals  named  as  trustees, 
with  power  given  to  the  trustees  to  sell  the  property  prior  to  the 
death  of  the  life  beneficiary,  if  the  trustees  deem  it  advisable,  or 
if  it  becomes  necessary,  was  void  as  to  that  portion  directing  a 
conveyance  after  the  death  of  the  life  beneficiary.  (Estate  of 
Aldersley,  366.) 

2.  Estate  of  Trustee  During  Life  of  Beneficiuit. — ^Until  the  death 
of  the  life  beneficiary,  the  estate  which  the  trustees  held  was  one 
merely  adequate  for  the  purpose  of  executing  the  trust.  At  no  in- 
stant of  time  did  the  trustees  possess  the  equitable  estate  in  remain- 
der, and  at  no  instant  of  time  was  it  possible  for  a  merger  to  take 
place.     (Id.) 

3.  Construction  of  Deed  — Words  of  Absolute  Conveyance  Re- 
stricted BY  Trust  Provisions — Termination  op  Trust— Reversion 
TO  Heirs  op  Trustor. — A  deed  which,  after  employing  words  of 
absolute  conveyance  to  the  grantees,  "or  the  survivors  of  them,  their 
heirs  and  assigns  forever,"  clearly  restricts  the  fee  conveyed  to  the 
grantees  to  and  for  the  purposes  of  such  trusts,  cannot  be  construed 
as  a  direct  grant  to  the  grantees,  or  the  survivors  of  them.  Upon 
the  death  of  the  life  beneficiary  the  trusts  created  by  the  deeds 
terminated,  and  the  property  descended  in  fee  to  the  heirs  of  the 
trustor.     (Id.) 

4.  Sale  by  Trusters  and  Benepicury  Durino  Life  of  Trust. — 
Under  the  power  of  sale  conferred  on  the  trustees,  they  were  author- 
ized, prior  to  the  death  of  the  life  beneficiary,  to  sell  the  trust  prop- 
erty, and  their  conveyance  thereof  in  fee,  joined  in  by  sueh  benefi- 
ciary, passed  his  equitable  life  estate  and  his  reversionary  interest 
therein.     (Id.) 

5.  Use  of  Proceeds  op  Sale  and  Interest  Thereon  by  Tkustebs.— 
A  provision  of  such  trust,  authorizing  the  trustees  to  use  the  "rents, 
issues  and  profits^  of  the  land  in  the  performance  of  their  duties. 
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empowers  them  to  utilize  in  lieu  thereof  the  interest  on  the  considera- 
tion received  from  the  sale  of  the  premises,  but  does  not  give  them 
the  right  to  use  any  part  of  the  principal  for  the  purposes  of  the 
trusts.     (Id.) 

6.  Deed  of  Trust — Securing  Bond  Issue — ^Limitations  on  Liability 
OF  Trustee  —  Defects  in  Title  of  Mortgagor  —  Misrepresenta- 
tions BY  Mortgagor — Certificate  of  Trustee. — A  trustee  under 
the  ordinary  form  of  trust  deed  securing  a  bond  issue,  which  pro- 
vided that  it  "should  not  be  liable  or  accountable  for  the  acts,  de- 
faults or  neglect  of  any  agent  to  be  appointed  in  good  fkith  for  any 
of  the  purposes  expreaeed  in  the  mortgage,"  and  that  "no  other 
liability  or  responsibility  shall  under  any  circumstance  be  borne  by 
or  attach  to  it  than  for  the  exercise  of  reasonable  diligence  only  in 
the  performance  of  the  trust  when  action  on  its  part  for  that  purpose 
shall  become  necessary,  and  that  it  shall  not  be  required  to  take  any 
affirmative  action  on  behalf  of  the  holders  of  said  bonds  unless  in- 
demnified, nor  he  compelled  to  pay  any  taxes  which  may  be  as- 
sessed or  imposed  upon"  the  mortgaged  property,  unless  furnished 
with  the  money  to  make  the  payment,  and  that  "no  liability  or 
aecountability  shall  attach  to  it"  for  failure  to  foreclose  the  mort- 
gage, is  not  liable  for  losses  resulting  to  the  bondholders  from  mis- 
representations made  by  the  mortgagor  in  the  deed  of  trust  respect- 
ing the  ownership  of  the  mortgaged  property,  or  from  defects  in  the 
title  thereto  discovered  after  the  issuance  of  the  bonds,  merely  be- 
cause it  attached  its  certificate  to  each  of  the  bonds  guaranteeiDg 
that  the  attached  bond  was  one  of  a  particular  series  issued  by  the 
mortgagor  and  described  in  the  mortgage  therrein  referred  to,  and 
that  the  bond  and  the  coupons  attached  thereto  were  genuine. 
(Ainsa  v.  Mercantile  Trust  Company  of  San  Francisco,  504.) 

7.  Liability  of  Trustee — Errors  of  Judgment. — Ordinarily  trustees 

are  bound  to  a  fair  exercise  of  their  judgments  and  to  the  unselfish 
exercise  of  good  faith.  Very  supine  negligence  or  willful  default 
will  render  them  liable,  but  not  mere  errors  of  judgment.     (Id.) 

8.  Obligations  of  Trustee  of  Express  Trust. — The  trustee  of  an 

express  trust  derives  his  power  from  the  instrument  creating  the 
trust,  and  the  same  document  furnishes  the  measure  of  his  obli- 
gations.    (Id.) 

9.  Trustee  not  an  Insurer  of  Title  —  Investigation  of  Title — 
Curing  Defects. — ^Under  such  deed  of  trust  the  trustee  was  under 
no  extraordinary  duty,  and  was  not  an  insurer  of  the  title  of  the 
mortgagor  to  the  mortgaged  property,  nor  was  it  bound  to  know  the 
law  of  the  country  where  such  property  was  situated,  or  to  investi' 
gate  the  title  in  the  light  of  such  law,  or  cure  subsequently  dis- 
covered defects  therein.     (Id.) 

10.  Effect  of  Truster's  Certificate. — The  certificate  of  the  trustee 
merely  guaranteed  the  bonds  and  coupons  as  the  issue  of  the  corpo- 
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ration  purporting  to  inne  them;  it  did  not  operate  as  a  gnaraatj 
of  the  legal  snffieienej  of  the  secmitgr.     (Id.) 

11.  Obligation  of  Trustees  to  Account — ^Failure  to  Keep  Aooounts. 
Trustees  are  under  an  obligation  to  ren<der  to  their  beneficiaries 
a  full  account  of  all  their  dealings  with  the  trust  fund,  and  where 
there  has  been  a  negligent  failure  to  keep  true  accounts,  or  a  refusal 
to  account,  all  presumptions  will  be  against  the  trustee  upon  ft 
settlement.     (Purdj  ▼.  Johnson,  521.) 

12.  Psoop  OF  Accuracy  or  Aocounts.— In  an  action  by  a  benefieiarj 

against  the  trustee  for  an  accounting,  it  is  incumbent  upon  the 
trustee  to  prove  the  accuracy  of  his  account,  and  the  burden  of 
proof  is  not  upon  the  beneficiary  to  point  out  the  particulars  im 
which  the  account  is  erroneous,  or  to  go  forward  and  establish  aiBmia- 
tiyely  the  impropriety  of  assailed  charges  and  credits.     (Id.) 

13.  Collection  or  Notes  and  Rentals  bt  Trustees. — ^It  is  the  duty 

of  the  trustees  to  collect  promissory  notes  forming  part  of  the  trust 
estate,  and  they  are  liable  for  the  amount  of  the  notes  with  interest, 
unless  they  make  it  appear  that  the  failure  to  collect  the  notes  was 
not  due  to  their  fault.  The  same  liability  attaches  to  the  failure 
of  the  trustees  to  collect  rentals  aeeming  from  the  trust  property. 
(Id.) 

14.  Use  or  Trust  Property  to  Secure  Personal  Advances. — Trustees 

cannot  use  the  trust  property  to  secure  repayment  of  advances  made 
by  them  personally,  as  by  so  doing  they  assume  a  position  antago- 
nistic to  that  of  their  beneficiaries,  and  any  advantage  or  profit 
received  by  them  through  the  transaction  is  deemed  in  law  to  belong 
to  the  beneficiaries.     (Id.) 

15.  Advances  to  Beneficiaries*— Bank  Tags — Insufficient  Vouchebs. 

Charges  in  the  trustee's  account  for  various  sums  of  money  claimed 
to  have  been  advanced  to  the  beneficiary  through  a  bank  are  not  sus- 
tained by  evidence  merely  of  memorandum  checks  or  tags  found 
among  the  papers  of  the  bank,  not  signed  by  the  beneficiary.  Such 
tags  do  not  constitute  vouchers  showing  payment  to  the  beneficiary. 
(Id.) 

16.  Interest  on  Monet  Unnecessarilt  Borbowed. — Trustees  are  not 

justified  in  borrowing  more  money  than  they  need  and  charging  the 
trust  with  interest  on  the  sums  so  borrowed.  Where  they  have  idle 
money  on  hand,  it  is  their  duty  to  so  apply  it  as  to  stop  unnecessary 
interest  charges.     (Id.) 

17.  Stating    Accounts  —  Disallowance    or    Unproved     Itkks.— Ib 

stating  their  accounts,  it  is  the  duty  of  the  trustees  to  support 
every  item  thereof,  and  wherever  they  fail  to  support  the  eorreet- 
ness  of  a  charge  or  a  credit  by  satisfactory  evidence,  the  item  most 
be  disallowed.     (Id.) 
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TRUST  (Continued). 

18.  Good  Faith  of  Teustees  —  Failueb  to  Keep  Accounts.— The 
good  faith  of  the  trustees  cannot  save  them  from  the  consequences  of 
their  failure  or  neglect  to  perform  their  dutj  of  keeping  full  and 
accurate  accounts  of  their  transactions,  and  whatever  doubts  arise 
from  such  failure  or  their  inability  to  establish  the  itema  of  their 
accounts  must  be  resolved  against  them.     (Id.) 

TUNNEL.    See  Street  Assessment,  1-13. 

Ul^DUE  INFLUENCE.    See  Will,  14-17,  29. 

UNLAWFUL  DETAINER. 
"•■  Contract  poe  Sale  of  Lani>— Vendee  in  Default  not  a  Tenant 
AT  Will. — A  vendee  in  possession  of  land  under  a  contract  of  sale, 
who  has  defaulted  in  the  pajment  of  an  installment  of  the  pur- 
chase price,  does  not  become  a  tenant  at  will  subject  to  removal 
by  the  summary  method  of  a  suit  in  unlawful  detainer.  (Francia 
T.  West  Virginia  Oil  Co.,  168.) 

2.  Action  Only  Lies  When  Relation  of  Landlord  and  Tenant 

Exists. — The  action  of  unlawful  detainer  can  be  maintained  only 
where  the  conventional  relation  of  landlord  and  tenant  subsists  be- 
tween the  parties.  In  other  words,  the  action  is  limited  to  those 
eases  in  which  the  tenant  is  estopped  to  deny  the  landlord's  title. 
(Id.) 

3.  Evidence  of  Title  of  Defendant. — ^While  the  validity  of  titles 
may  not  be  tried  in  unlawful  detainer  proceeding,  evidences  of  title 
are  admissible  to  show  the  character  or  extent  of  the  possession 
claimed  by  the  defendant.     (Id.) 

VENDOR  AND  VENDEE. 

1.  Implied  Right  of  Possession  Undee  Contract. — ^A  contract  for 
the  sale  of  land  may  by  implication  give  the  vendee  the  right  to 
immediate  possession  even  where  it  contains  no  express  provision  to 
that  effect,     (Francis  v.  West  Virginia  Oil  Co.,  168.) 

2.  OONTEACT  for  SaLB  OF   OiL  LAND — ^RESTRICTION    AOAINST  REMOVAL 

OP  Pipes  and  Casings. — A  provision  in  a  contract  for  the  sale  of 
oil  lands,  that  the  vendee  should  not  remove  or  cause  to  be  removed 
any  of  the  pipe  or  casing  in  any  well  drilled  on  the  property,  and 
that  in  the  event  of  a  forfeiture  of  the  right  to  purchase,  the  casings 
and  derridcs  should  revert  to  the  vendor,  gives  the  vendee  the  right 
of  possession  and  occupancy  of  the  property  by  implication.  (Id.) 
8.  Optional  Contract  of  Sale — Want  of  Acceptance — Specific  Per- 
formance.— ^An  agreement  by  the  terms  of  which  the  owner  of  min- 
ing property  binds  himself  to  sell  on  specified  terms  and  leaves  it 
discretionary  with  the  other  party  to  the  contract  whether  he  will 
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or  will  not  buy,  is  simply  an  optional  contraet,  and  if  not  aeeept«d 
by  the  person  to  whom  the  option  is  given,  cannot  be  speeifleally  en- 
forced by  the  owner.     (Johnson  t.  Clark,  582.) 

4.  Possession  by  Optional  Vendee-— Pbospectino  Mining  PkoPEBrr. 

The  mere  fact  that  the  person  having  the  option,  with  the  consent 
of  the  owner,  went  into  possession  of  the  property,  did  not  amount 
to  an  acceptance,  if  the  owner  understood  that  such  posseesion  was 
taken  solely  for  the  purpose  of  examining  and  prospecting  the 
property  with  the  view  of  determining  whether  to  accept  it  or  not. 
(Id.) 

5.  Payment  on  Pubchase  Pbics  by  Strangers  to  Contract— -Re- 
pudiation BY  Optional  Vendee. — Where  the  holder  of  the  option 
entered  into  an  agreement  with  third  parties  to  convey  to  them  an 
interest  in  the  property  in  the  event  he  exercised  his  option  of  pur- 
chase, part  payment  of  the  purchase  price  made  by  such  third 
parties,  without  his  knowledge  or  consent,  and  subject  to  his  ap- 
proval, does  not  operate  as  an  acceptance,  if  promptly  repudiated 
by  him  upon  learning  thereof.     (Id.) 

Bee   Building   Contract^    2-4;    Specific    Performance;    Unlawful 
Detainer. 

WATEB  AND  WATER  RIGHTS. 

1.  Water  Corporations — Furnishing  Water  for  Irrigation— Easb- 
MENT — ^Construction  of  Section  552,  Civil  0(h>e. — ^Under  section  552 
of  the  Civil  Code,  land  owners  who  had  been  furnished  with  water 
by  companies  referred  to  in  said  section  to  irrigate  lands  which  such 
companies  had  sold  to  them,  or  which  were  on  the  line  and  within 
the  flow  of  the  ditches  of  the  syctem,  became  entitled  to  continue  to 
receive  such  water  permanently  for  that  purpose.  As  to  the  land  sold 
by  such  companies,  the  right  would  be  an  easement  attached  to  the 
land  sold.  As  to  other  lands  so  furnished,  it  would  be,  at  least,  a 
right  to  continued  use  of  the  water  thereon.  (Riverside  Land  Co. 
V.  Jarvis,  316.) 

2.  Rights  of  Water  Users. — ^Where  a  large  area  of  land,  devoted  to 
orange  culture,  was  irrigated  and  kept  productive  by  use  of  water 
from  a  system  owned  and  operated  by  a  canal  company,  the  rights 
of  the  several  land  owners  to  the  use  of  the  water  being  of  various 
origins,  some  gaining  a  private  right  by  prescription,  some  acquir- 
ing a  private  right  under  a  water  right  agreement,  some  having 
rights  under  section  552  of  the  Civil  Code,  and  others  no  weU-de- 
fined  right  except  as  beneficiaries  of  a  public  use,  and  the  board  of 
supervisors  of  the  county  fixing  the  rates  to  be  charged  for  water 
for  irrigation,  in  which  the  users  and  the  company  acquiesced,  the 
rates  fixed  being  charged  and  paid,  the  respective  owners  of  land 
irrigated  from  the  system  had,  while  they  owned  the  land,  rights  to 


Digitized  by 


Google 


Watbb  and  Water  Rights.  897 

WATER  AND  WATER  RIGHTS  (Continued). 

the  use  of  the  water  in  control  of  the  company,  either  private  rights, 
or  rights  as  members  of  the  "public/'  to  whose  use  the  water  was 
dedicated,  which  rights  were  either  appurtenant  to  the  land  as  priv- 
ate rights,  or  attached  to  the  land  because  of  the  dedication  thereto 
for  public  use,  and  the  private  easements  were  burdens  or  servitudes 
upon  the  water  system,  and  the  public  use  was  a  burden  on  the  sys- 
tem as  to  the  remainder  of  the  water,  and  it  was  not  within  the 
power  of  the  company,  without  the  consent  of  the  users,  to  divest 
the  private  rights  or  to  shift  the  public  use  to  other  lands.     (Id.) 

3.  Waters  Dedicated  to  Public  Use— PIuvate  Preferential  Rights 
Cannot  be  Created  in  —  ErrEcr  of  Articles  and  Bt-laws  of 
Water  Company. — That  water  dedicated  to  public  use  cannot  law- 
fully be  converted  into  a  private  use  so  as  to  create  a  private  prefer- 
ential right  thereto  for  the  benefit  of  a  specific  parcel  of  land,  is  a 
well-established  proposition ;  but  such  is  not  the  effect  of  the  articles 
and  by-laws  of  a  water  company  providing  in  substance  that  cer- 
tificates of  stock  shall  be  transferable  only  with  the  land  to  which 
they  are  attached.     (Id.) 

4.  Agreement  of  Water  Users  foe  Attachment  of  Stock  to  Lani>» 
Reasonableness  of. — An  agreement  between  persons  who  are  en- 
titled to  the  first  right  to  the  use  of  a  certain  supply  of  water  to 
form  a  corporation  to  acquire  such  supply  and  distributing  canal, 
and  that  the  articles  of  incorporation  shall  provide  that  stock  is  to 
be  issued  only  to  the  owners  of  land  entitled  to  the  water,  two 
shares  of  stock  for  each  acre  of  land,  that  the  stock  shall  be  attached 
to  such  land  and  shall  be  transferable  only  with  the  land  and  upon 
the  presentation  of  a  conveyance  thereof  from  the  former  holder, 
and  that  such  stockholders  shall  have  the  first  right  to  the  water, 
cannot  be  said  to  be  unreasonable;  and  if  not,  the  articles  and  by- 
laws made  in  pursuance  of  and  to  carry  into  effect  such  agreement 
are  not  unreasonable.     (Id.) 

5.  Validity  of  Agreement — General  Policy  of  Law — Construction 
OF  Section  324,  Civil  Code. — That  such  an  agreement  is  not  contrary 
to  the  general  policy  of  the  law  is  shown  by  the  amendment  of  1895 
to  section  324  of  the  Civil  Code,  providing,  in  substance,  that  a  cor- 
poration organized  to  sell  or  distribute  water  for  irrigation  or 
domestic  use,  may  declare  in  its  by-laws  that  the  water  shall  be  dis- 
tributed only  to  stockholders,  that  the  stock  shall  be  appurtenant 
to  the  land  described  in  the  certificate,  shall  be  only  transferred 
with  such  land,  and  shall  pass  with  a  conveyance  thereof;  and  such 
agreement  does  not  violate  the  provision  of  said  section  that  shares 
of  stock  ''may  be  transferred  by  indorsement"  and  "delivery  of  the 
certificate."     (Id.) 

6.  Articus,  By-laws,  and  Certificate  Evidence  of  Agreement. — 
The  articles,  by-laws,  and  certificate  constitute  the  evidence  of  the 
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contract  between  the  parties  in  such  ease,  and  taken  together  tliej 
are,  in  effect,  an  agreement  between  the  stockholder  and  the  com- 
pany that  the  stock  shall  be  transferable  only  with  the  land  and, 
conversely,  that  a  transfer  of  the  land  shall  pass  to  the  grantee 
thereof  the  right  to  the  stock,— that  is,  the  equitable  title  thereto. 
(Id.) 

7.  Right  of  Company  to  Operate  Different  Systems — bright  of 
Land  Owners  not  Affected  by  Pubuc  Service. — A  water  com- 
pany may  lawfully  carry  on  at  the  same  time  two  or  more  separate 
and  distinct  systema  of  public  seryice  in  different  places,  or  for  dif- 
ferent uses  in  the  same  territory,  and  the  fact  that  such  a  company 
is  also  engaged  in  the  public  service  of  selling  and  distributing 
water  for  domestic  use  does  not  affect  the  reciprocal  right  and  obli- 
gations of  the  stockholders  and  the  company  with  regard  to  the 
stock  issued  in  pursuance  of  the  articles  and  by-laws.     (Id.) 

8.  Purchase  of  Land — ^Right  or  Purchaser  to  Stock. — ^The  conyej- 

ance  of  the  land  in  such  a  case,  either  directly  or  upon  foreclosure, 
creates  an  implied  contract  by  the  grantor  or  former  owner  to  yield 
up  the  certificate  to  the  grantee,  and  such  agreement  may  be  en- 
forced and  certificates  transferred  on  the  books  of  the  eompanj. 
(Id.) 

9.  Appropriation — Carrying  Capacity  of  Ditches — Non-ezpebt  Wit- 
nesses.— In  an  action  between  successive  appropriators  of  the 
waters  of  a  stream  to  determine  the  proportionate  amounts  thereof 
to  which  they  were  entitled,  in  which  the  controversy  hinged  upon 
the  carrying  capacity  of  the  respective  ditches  of  the  parties  and 
the  amounts  of  water  actually  carried  therein,  the  opinions  of  wit- 
nesses on  such  matters,  none  of  whom  possessed  any  engineering 
attainments  or  any  scientific  knowledge  of  hydraulics,  is  not  admis- 
sible as  the  opinion  of  experts.  (Northern  California  Power  00.^ 
Consolidated,  v.  Waller,  377.) 

10.  Data  as  Basis  of  Expert  Opinion— Opinion  of  Bxpbbts  Based  ok 
Data  —  Admissibility  of  Opinion  of  Ordinary  Witnesses. — The 
general  rule  upon  all  such  subjects  of  inquiry  is  that  where  possible 
the  data  to  establish  a  given  condition  or  fact  must  be  laid  before 
the  court,  and  if  scientific  knowledge  be  necessary  to  formulate 
these  data  into  a  statement  of  the  ultimate  fact  to  be  arrived  at, 
this,  if  it  require  a  special  training  or  skill,  may  be  done  by  experts. 
A  necessary  modification  of  this  rule  is  that  when  these  data — these 
probative  facts  to  establish  the  ultimate  fact — ^may  not  thus  be  pre- 
sented to  the  court,  the  opinions  of  ordinary  witnesses  become  ad- 
missible as  being  the  beet  evidence  available.     (Id.) 

11.  Nonexpert  Evidence  to  Show  Capacity  of  Ditch. — Nonexpert 
evidence  is  inadmissible  to  determine  the  carrying  capacity  of  a 
ditch,  where  all  data  concerning  its  physical  condition  were  before 
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the  court,  and  its  ip^dient  was  susceptible  of  exact  measurement. 
(Id.) 

12.  EteoNEOUS  Admeasurement  of  Water  —  Findings  —  Evidenob — 
Costs. — In  this  action  to  determine  the  quantity  of  water  to  which 
each  of  the  parties  was  entitled  under  their  rtspective  appropria- 
tions, the  method  of  admeasurement  adopted  by  the  court  is  held  to 
have  been  erroneous,  and  the  findings  to  be  unsupported  by  the  evi- 
dence, and  that  the  plaintiff  was  entitled  to  its  costa,  as  it  was  given 
a  recovery  against  the  claims  and  contentions  of  the  defendants. 
(Id.) 

15.  Riparian  Owner — Prescriptive  Right  to  Divert  Water. — In  this 
action  by  a  riparian  proprietor  to  enjoin  the  defendants  from  divert- 
ing the  natural  water  of  a  stream  so  as  to  prevent  it  from  flowing 
to  the  plaintiffs'  land,  the  evidence  is  held  to  show  that  the  defend- 
ants, by  continuous  adverse  diversion  and  use,  by  themselves  and 
their  predecessors  in  interest,  had  acquired  prescriptive  rights  to 
divert  the  water.     (E.  Clemens  Horst  Co.  v.  Tarr  Mining  Co.,  430.) 

14.  Diversion  Adverse  to  Lower  Riparian  Owner — Nature  of  Pre- 

scriptive Right. — The  open,  notorious,  and  continuous  taking  of  a 
large  quantity  of  the  natural  waters  of  a  stream  by  an  upper 
diverter,  under  a  claim  of  right  so  to  do  and  with  the  knowledge 
of  lower  riparian  proprietors,  is  an  invasion  of  the  rights  of  such 
proprietors,  whether  they  used  the  water,  or  any  part  thereof,  on 
their  lands  or  not,  and  regardless  of  the  fact  that  the  water  remain- 
ing in  the  stream  may  have  been  sufficient  for  their  needs  and  uses. 
Such  a  taking  is  adverse  to  the  rights  of  the  lower  riparian  pro- 
prietors to  the  full  flow  of  the  stream  by  their  lands,  and  a  con- 
tinuance thereof  for  five  years  establishes  a  perfect  right  to 
continue  the  diversion  of  the  quantity  so  taken.  The  prescriptive 
right  so  acquired  is  thereafter  held  by  a  perfect  title  in  fee,  good 
against  all  lower  riparian  proprietors,  and  passes  by  a  conveyance 
thereof.     (Id.) 

15.  Diversion  op  More  Water  Than  Authorized  by  Prescriptive 
Right  —  Loss  by  Leaks  in  Flumes. — The  prescriptive  right  so 
acquired  to  divert  a  specified  quantity  of  the  water  of  the  stream 
is  not  affected  by  the  fact  that  the  owner  thereof,  subsequent  to 
the  accrual  of  the  right,  by  perfecting  its  dams  and  repairing  its 
canals,  was  enabled  to  and  did  divert  a  larger  quantity  of  the 
water;  and  the  fact  that  a  small  part  of  the  water  taken  into  the 
canals  at  the  dam  has  always  escaped  from  the  canals  through 
leaks  in  the  flumes  and  thus  been  returned  to  the  stream  does  not 
deprive  the  diverter  of  the  right  to  the  quantity  actually  kept 
out  of  the  stream.     (Id.) 

16.  Statute  of  Limitations  —  Pleading  Prescriptive  Right  —  Find- 

ings.— In  an  action  by  a  riparian  owner  to  establish  his  riparian 
rights,  an  answer  by  the  defendant  that  the  action  is  barred  by 
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tbe  statute  of  limitations,  hj  referenee  to  the  appropriate  seetion 
of  the  Code  of  CItII  Procedure,  is  a  sufficient  pleading  of  the  pre- 
scriptive right  to  the  quantity  of  water  claimed  by  the  defendant, 
and  justifies  the  taking  of  evidence  and  the  making  of  findings  with 
respect  to  such^prescriptiye  right.     (Id.) 

17.  Judgment  upon   Establishino  PsBSdUPTiTX  Right. — ^The  proper 

form  of  a  judgment  in  such  a  case  would  be  to  declare  the  right 
of  the  respective  defendants  to  make  the  diversions  of  water  from 
the  stream  to  the  quantity  as  to  which  the  prescriptive  right  was 
found  to  be  established,  and  to  permit  them  to  continue  the  diversion 
of  such  quantity,  but  to  enjoin  them  from  making  any  greater 
diversion  of  the  water  by  means  of  improved  dams  or  canals  or 
otherwise.  A  judgment  which,  in  effect,  merely  allows  the  re- 
spective defendants  to  continue  their  respective  diversions  so  long 
as  the  quantity  flowing  by  the  plaintiffs'  land  was  not  reduced 
thereby  below  specified  amounts  is  erroneous.     (Id.) 

18.  Evidence — Quantttt  of  Watxk  Coyxbed  bt  Pebsgkiftivs  Bioht. — 

The  evidence  in  this  case  is  held  to  be  sufficiently  definite  and  cer- 
tain to  support  findings  as  to  the  quantity  of  water  covered  by  the 
prescriptive  rights  of  the  respective  defendants  at  their  several 
dams.     (Id.) 

19.  EItent  of  PEESCBipnyK  Right  to  Watee. — The  right  of  one  claim- 
ing a  prescriptive  title  to  water  to  be  diverted  from  a  stream  is 
not  measured  by  the  quantity  that  passes  by  his  dam  and  reaches 
a  riparian  proprietor  below,  but  by  the  quantity  which  he  takes 
from  the  stream  and  uses.     (Id.) 

20.  Injunction — PkOTECTioN  of  Pbescbiptivx  Right  Against  Wbonq- 
FUL  Diversion. — A  person  who  has  acquired  a  prescriptive  right 
to  divert  a  certain  quantity  of  the  natural  waters  of  a  stream  may 
maintain  an  action  to  restrain  any  wrongful  diversion  above  that 
would  diminish  the  stream  at  his  place  of  diversion,  so  that  it 
would  not  afford  him  his  usual  quantity.     (Id.) 

21.  Riparian  Proprietor— Appbofriation  fob  Use  on  Nonbifaeian 
Lani>— Injunction. — A  riparian  proprietor  is  entitled,  as  against 
a  mere  appropriator  for  use  on  nonriparian  lands,  to  the  natural  and 
usual  flow  of  all  the  waters  in  the  stream,  except  as  such  right  has 
been  limited  or  divested,  by  agreement,  or  by  prescription,  and  may 
restrain  the  appropriator's  taking,  without  showing  damage,  upon 
the  theory  that  the  taking  is  an  interference  with  his  freehold  which 
he  is  entitled  to  restrain  unless  it  ripen  into  a  prescriptive  right. 
(Fresno  Canal  &  Irr.  Co.  v.  People's  Ditch  CJo.,  441.)  * 

22.  Injunction   Pendente  Lite — ^Review  on   Appeaii — ^Discretion. —  ' 
On  an  appeal  from  an  order  granting  an  injunction  pendente  lite, 
restraining  the  appropriation  of  the  waters  of  a  natural  stream  l^ 

the  defendant  for  use  on  nonriparian  land,  it  is  only  necessary  tbat 
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the  eourt,  to  sustain  the  order;  should  find  in  the  evidence  sufficient 
basis  to  support  the  diacretion  which  the  trial  court  exercised.     (Id.) 

23.  Merits  not  Determined  on  Application  for  Freuminart  In- 
junction.— The  granting  or  denial  of  a  preliminary  injunction  does 
not,  amount  to  an  adjudication  of  the  ultimate  rights  in  eontro- 
yersy.  It  merely  determines  that  the  court,  balancing  the  respective 
equities  of  the  parties,  concludes  that,  pending  a  trial  on  the  merits, 
the  defendant  should  or  that  he  should  not  be  restrained  from  exer- 
cising the  rights  claimed  by  him.  If  it  is  reasonable  to  assume  from 
the  record  on  appeal  that  the  trial  court  made  its  order  upon  this 
basis,  the  appellate  court  cannot  say  that  it  abused  its  discretion. 
(Id.) 

24.  Abuse  or  Discretion  not  Shown. — In  this  action  by  a  plaintiff 
claiming  title  to  the  waters  of  a  natural  stream  both  by  prescription 
and  as  a  riparian  owner,  to  restrain  the  defendants  from  appro- 
priating such  waters  in  excess  of  a  specified  amount  for  use  on 
nonriparian  land,  it  is  held  that  the  granting  of  an  injunction 
pendente  lite  was  not  an  abuse  of  discretion.     (Id.) 

25.  Appropriated  Water  When  Reduced  to  Possession. — Conceding 
that  the  right  of  an  appropriator  to  have  water  flow  from  a  river 
into  a  ditch,  and  the  water  flowing  therein,  is  real  property,  such 
water  is  not  reduced  to  possession  until  actually  taken  into  the 
ditch  by  the  appropriator.     (Id.) 

See  Public  Utility;  Beclamation  District* 

WAY.    See  Easement 

WILL. 

1.  Contract  —  Aoeeement  to  Devise  Property  —  Specitio  Periorm- 
ance. — ^A  man  may  make  a  valid  contract  binding  himself  to  dis- 
pose of  his  property  in  a  particular  way  by  last  will  and  testament, 
and  a  court  of  equity  will  enforce  such  an  agreement  specifically  by 
treating  the  heirs  as  trustees  and  compelling  them  to  convey  the 
property  in  accordance  with  the  terms  of  the  contract.  (Monsen  v. 
Monsen,  97.) 

2.  Statute  of  Frauds — Oral  Contract  Made  Prior  to  Cods  Amend- 

ments— Validity  not  Affected  by. — The  amendments  to  section 
1624  of  the  Civil  Code  and  section  1973  of  the  Code  of  Civil  Proce- 
dure, bringing  agreements  to  make  provisions  for  persons  by  wills 
within  the  scope  of  the  statute  of  frauds,  have  no  application  to  an 
agrecfment  made  prior  to  such  amendments.  (Id.) 
8.  Certainty  of  Terms  of  Contract — Essential  Condition. — The  re- 
quirement of  section  3390  of  the  Civil  Code,  that  an  agreement  can- 
not be  specifically  enforced  unless  the  terms  thereof  aro  sufficiently 


Digitized  by 


Google 


S02  Will. 

WILL  (Continued). 

certain  to  make  the  preciBe  act  whieb  is  to  be  done  dearly  ascer- 
tainable, is  applicable  to  contracts  to  dispose  of  property  by  will. 
(Id.) 

4.  Evidence  —  Insufficient  Proof  of  Oonisact. — In  an  action   for 

the  specific  performance  of  an  alleged  oral  contract  to  leave  ip  plain- 
tiff a  child's  share  of  an  estate,  evidence  that  the  deceased  and  hia 
wife  agreed  to  take  the  plaintiff  and  treat  him  as  their  child,  and 
that  they  indicated  that  he  should  succeed  to  their  property,  and  at 
one  time  made  a  will,  making  him  the  sole  beneficiary,  which  they 
showed  to  him,  is  insufficient  to  support  the  precise  contract  alleged 
and  found.     (Id.) 

5.  Devise  of  Life  Estate  —  Reservation  of  Leasehold  Intsbests 

— Deed  of  Feb  to  Devisee. — Where  a  husband  by  his  will  devised 
a  life  estate  to  his  wife  in  certain  community  property,  "subject  to 
the  leases  that  may  be  in  effect,"  and  afterward  conveyed  the  fee 
of  the  property  to  her,  retaining  certain  leasehold  interests  therein 
which  likewise  were  community  property,  the  language  of  the  devise 
should  be  construed  as  a  reservation,  and  as  a  withholding  from  the 
life  estate  devised  of  such  leasehold  interests  as  the  testator  himself 
had  in  the  property,  and  such  leasehold  interests  passed  under  a  pro- 
vision of  the  will  making  disposition  of  the  community  property. 
(Estate  of  Atwell,  216.) 

6.  Holographic   Will  —  Insufficient   Date. — A    document   undated, 

except  in  the  manner  contained  in  the  recital,  "I  have  subscribed 
my  name  and  affixed  my  seal  this  22nd  day  of  March,  in  the  year 
of  our  Lord  one  thousand,"  does  not  comply  with  the  requirement 
of  section  1277  of  the  Civil  Code  that  a  holographic  will  must  be 
dated  by  the  hand  of  the  testator.     (Estate  of  Vance,  122.) 

7.  Date  must  State  Day,  Month,  and  Tear. — A  date  which  is  incom- 

plete, because  lacking  a  statement  of  either  the  day,  the  month, 
or  the  year  of  execution,  does  not  satisfy  the  statutorv  definition  of 
a  holographic  will.  But  the  instrument,  if  it  bears  a  statement  of 
the  day,  the  month,  and  the  year,  is  not  invalidated  because  one  or 
more  of  these  elements  may  be  incorrectly  given,     (Id.) 

8.  Olographic  Will — Insufficient  Signature  of  Testator. — A  docu- 

ment testamentary  in  character  and  wholly  in  the  handwriting  of  the 
maker,  in  which  the  name  of  the  person  making  it  appears  only  in 
the  beginning  thereof,  and  by  way  of  recital  to  designate  that  person 
as  the  maker,  and  which  concludes  with  the  words,  "Whereunto  I 
hereby  set  my  hand  this,"  etc.,  is  not  "signed,''  within  the  meaning 
of  that  word  as  used  in  section  1277  of  the  Civil  Code,  requiring  an 
olographic  will  to  be  signed  by  the  hand  of  the  testator.  (Estate 
of  Manchester,  417.) 

9.  Intention  to  Authenticate  Document — Identification  of  Makkk, 

The  word  ''signed,"  as  used  in  that  section,  meana  the  signature 
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of  the  testator  in  his  own  handwriting  writt^  somewhere  in  or 
upon  the  document,  with  the  intention  by  so  writing  it  to  authenti- 
cate the  document.  The  name  at  another  place  than  the  end  of  the 
document,  and  not  for  the  purpose  of  authenticating  it  and  indicat- 
ing its  completion,  but  merely  to  identify  the  person  who  is  making 
the  will,  cannot  be  deemed  to  be  a  name  ''signed"  to  the  document. 
(Id.) 

10.  Indorsement  on  Envelope  Containing  Will. — The  defect  in  sign- 
ing is  not  cured  by  the  words  "My  Will,"  indorsed  on  the  envelope 
in  which  the  document  was  placed  and  signed  by  the  maker.     (Id.) 

11.  Statutory  Mode  of  Execution  must  be  Observed. — The  maker's 
belief  that  a  document  is  a  valid  will,  properly  executed,  does  not 
make  it  so.  The  power  to  dispose  of  one's  property  by  will  and 
the  mode  by  which  it  may  be  exercised  are  matters  under  legislative 
control,  and  the  mode  prescribed  by  the  statute  must  be  followed, 
or  there  is  no  will.     (Id.) 

12.  Place  of  Signature  to  Will — Intent  to  Execute. — Wherever  the 

signature  to  a  will  may  be  placed,  the  fact  that  it  was  intended 
as  an  executing  signature  must  satisfactorily  appear  on  the  face  of 
the  document  itself.  If  it  is  at  the  end  of  the  document,  universal 
custom  forces  the  conclusion  that  it  was  appended  as  an  execution, 
if  nothing  to  the  contrary  appears.  If  placed  elsewhere,  it  is  for 
the  court  to  say,  from  an  inspection  of  the  whole  document,  its 
language  as  well  as  its  form,  and  the  relative  position  of  its  parts, 
whether  or  not  there  is  a  positive  and  satisfactory  inference  from 
the  document  itself  that  the  signature  was  so  placed  with  the  intent 
that  it  should  there  serve  as  a  token  of  execution.  If  such  inference 
thus  appears,  the  execution  may  be  considered  as  proven  by  such 
signature.     (Id.) 

13.  Olographic  Will — Sufficiency  of  Signing  by  Testator — Absence 
OF  Subscription. — A  document  testamentary  in  character  and  en- 
tirely in  the  handwriting  of  the  writer,  although  not  subscribed  at 
the  end  thereof,  is  sufficiently  signed  to  constitute  its  due  execution 
as  an  olographic  will,  where  in  its  exordium  it  declared,  "This  is 
the  last  will  and  testament  of  Elizabeth  R.  McMahon,"  the  name  of 
the  writer,  and  concluded  as  follows:  "I  do  hereby  publish  and  de- 
clare the  foregoing  entirely  written,  dated  and  signed  by  my  own 
hand,  to  be  my  last  will  and  testament,  this  second  day  of  January, 
1912."     (Estate  of  McMahon,  423.) 

14.  Undue  Influence  —  Fraudulent  Representations. — Undue  influ- 

ence invalidating  a  will  may  be  exerted  by  means  of  fraudulent 
representations.     (Estate  of  Stoddart,  606.) 

15.  When  Will  is  Result  op  Undue  Influence. — A  will  is  obtained 

by  undue  influence  where  improper  pressure,  or  other  unfair  con- 
duct, has  overcome  the  volition  of  the  testator,  and  resulted  in  his 
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executing  a  paper  whieb  represents,  in  faet,  not  his  will,  but  tliat 
of  the  person  exercising  the  influence  over  him.     (Id.) 

16.  Petition  for  Revocation  of  Will  —  Sufficient  Allegations  of 
"Undue  Influence. — A  petition  for  the  revocation  of  a  will  which 

alleges,  in  effect,  that  the  will  was  not  the  result  of  the  uncontrolled 
will  of  the  testatrix,  and  sets  forth  the  means  by  which  the  will  of 
the  beneficiaries  was  imposed  upon  the  testatrix,  consisting  of  re- 
peated importunities  and  misrepresentations  designed  to  compel, 
and  alleged  to  have  been  effective  in  compelling,  the  execution  of 
the  will  in  accordance  with  the  desires  of  such  beneficiaries,  rather 
than  with  those  of  the  testatrix  herself,  sufficiently  avers  that  the 
will  was  obtained  through  undue  influence  to  entitle  the  contestants 
to  a  trial  of  that  issue.     (Id.) 

17.  Testatrix  op  Advanced  Years  and  Debilitated  Condition  —  Bi- 
STRAiNT  OF  TESTATRIX. — The  fact  that  the  testatrix,  although  not 
lacking  testamentary  capacity,  was  of  advanced  years  and  debili- 
tated condition,  is  material  as  bearing  upon  her  aUeged  inability 
to  resist  such  importunity;  and  the  circumstance  that  she  was  de- 
pendent upon  certain  of  her  daughters,  who  were  the  main  benefi- 
ciaries of  her  will  and  the  persons  alleged  to  have  exerted  the  undue 
influence,  and  was  by  them  kept  from  communication  with  the  con- 
testants, although  not  sufficient  in  itself  to  show  undue  influence, 
may  be  considered  in  connection  with  the  other  averments.     (Id.) 

18.  Executor   mat   Appeal  from   Order  Revoking  Probats.— Where 

a  will  has  been  admitted  to  probate  and  the  executor  is  duly  ap- 
pointed and  has  taken  up  the  administration  of  the  estate,  he  repre- 
sents all  of  the  beneficiaries  of  the  will.  It  then  becomes  his  duty 
to  protect  their  interests,  and  as  such  executor  he  has  the  right  to 
oppose  a  contest  of  the  will  until  the  final  decision  thereof;  conse- 
quently, he  may  maintain  an  appeal  from  an  adverse  judgment  in 
the  lower  court.     (Estate  of  Collins,  663.) 

19.  Executor  may  Appeal  from  Order  Refusing  Probate. — ^A  person 

named  in  a  will  as  executor  thereof,  who  petitions  for  its  probate, 
is  a  "party  aggrieved"  by  a  decision  refusing  to  admit  the  will  to 
probate,  and  may  appeal  therefrom  as  provided  in  section  938  of 
the  Code  of  Civil  Procedure.     (Id.) 

20.  Insanity  —  Insufficient  Evidence. — Extreme  stinginess,  repulsive 
or  filthy  personal  habits,  iU  temper,  jealousy,  a  dictatorial  and 
disagreeable  disposition,  and  a  propensity  to  drive  hard  bargains 
do  not  constitute  insanity  or  unsoundness  of  mind.  They  have  bo 
greater  effect  than  to  accentuate  the  inference  of  nnsoondneBS 
founded  on  other  circumstances.     (Id.) 

21.  Manifestations  of  Senile  Deterioration. — Attacks  of  aphasia  and 

physical  disabilities  showing  a  considerable  degree  of  senile  de- 
terioration, do  not  of  themselves  establish  the  insanity  that  is  < 
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tial  to  render  a  person  incapable  of  making  contracts  or  a  will. 
(Id.) 

22.  Natuee  op   Insanity   Nixjessaby   to  Avoid   Will. — The  insanity 

which  will  avoid  a  will  must  be  either  insanity  of  such  broad  char- 
acter as  to  establish  mental  incompetency  generally,  or  some  specific 
and  narrower  form,  under  which  the  testator  is  the  victim  of  some 
hallucination  or  delusion.  In  the  latter  case  the  will  must  have 
been  produced  in  whole  or  in  part  by  the  delusion  or  hallucination. 
(Id.) 

23.  Opinions  or  Experts  as  to  Insanity — ^Weight  op  Evidence. — The 

testimony  of  expert  witnesses  as  to  insanity,  based  on  hypothetical 
questions  skillfully  framed  to  call  for  an  answer  favorable  to  the 
party  in  whose  behalf  it  is  asked,  is  evidence  the  weakest  and  most 
unsatisfactory.     (Id.) 

24.  Opinions  Insuppiciently   Supported  by  Pacts. — When  the  opin- 

ions as  to  unsoundness  of  mind,  including  those  of  the  intimate  ac- 
quaintances, are  based  on  facts  which  show  neither  morbid  delusion 
nor  total  mental  incapacity,  which  prove  nothing  more  than  personal 
peculiarities  and  habits,  accompanied  by  physical  weakness,  occa- 
sional lapses  or  failure  of  memory,  and  defective  nervous  and  mus- 
cular co-ordination,  and  it  clearly  appears  that  none  of  these  frail- 
ties was  present  at  the  time  of  the  execution  of  the  will  or  affected 
its  provisions  in  any  way,  the  evidence  is  wholly  insufficient  to  estab- 
lish the  fact.     (Id.) 

25.  Revocation  op  Prior  Will  by  Later  —  Disposition   op  Entire 

Estate. — A  later  will  containing  no  express  revocation  of  former 
wills,  but  which,  in  fact,  disposes  of  the  entire  estate,  leaving  noth- 
ing upon  which  the  former  will  could  operate,  is,  in  effect,  a  revoca- 
tion thereof.     (Estate  of  Marx,  762.) 

26.  Inconsistency  op  Later  Will  With  Prior. — The  prior  will  can 

be  deemed  to  have  been  revoked  only  by  reason  of  the  fact  that 
the  subsequent  will  is  wholly  inconsistent  therewith,  and  would  be 
a  revocation  if  it  were  effectual  to  the  disposition  of  the  entire 
estate.     (Id.) 

27.  Invaudity  op  Dispositions  op  Later  Will — Prior  Will  not  Com- 
pletely Revoked. — Where  a  portion  of  the  dispositions  made  by  a 
later  will  containing  no  express  revocation  clause  is  invalid,  and  by 
reason  of  that  invalidity  the  entire  estate  is  not  disposed  of,  it  is, 
to  the  extent  of  the  undisposed  of  estate,  not  inconsistent  with  a 
prior  will,  and  does  not  completely  revoke  it.     (Id.) 

28.  Probate  op  Earlier  Will  After  Probate  op  Later — Proper  Prac- 

tice.— After  a  will  has  been  probated  and  another  paper  of  an 
earlier  date  is  found  which  constitutes  a  part  of  the  last  will  of  the 
decedent  together  with  that  already  probated,  it  is  not  necessary 
to  revoke  the  former  order  of  probate.     The  proper  practice  is  to 
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admit  the  earlier,  bnt  later  found,  will  to  probate,  as  eonatitiitiiig, 
BO  far  as  may  be,  a  part  of  the  decedent's  last  will.  Proceedlnga 
already  taken  would  remain  effective  so  far  as  rights  may  hare 
vested  under  them.     (Id.) 

29.  Contest  op  Probate  —  Undue  Influence  Sole  Obound  of  Con- 

test— Appeal — Due  Execution  op  Will. — On  an  appeal  from  an 
order  admitting  a  will  to  probate,  after  a  contest  on  the  sole  ground 
that  it  was  the  product  of  undue  influence,  the  proceedings  in  pro- 
bate touching  the  due  execution  of  the  will  have  no  place  in  the 
record,  and  the  order  will  not  be  reversed  for  the  failure  of  the 
record  to  establish  its  due  execution.     (Estate  of  Stone,  778.) 

30.  Order  Admitting  Will  to  Probate  —  Signing  by  Other  Than 

Trial  Judge. — Such  order  is  not  shown  to  be  either  erroneous  or 
irregular  by  the  mere  fact  that  it  was  signed  by  a  judge  other  than 
the  one  who  presided  at  the  trial  of  the  contest.     (Id.) 

31.  Abandonment  op  Ground   op   Contest  —  Submission  to  Jubt — 

Evidence. — Where  the  unsoundness  of  mind  of  the  testator,  as  a 
ground  of  contest,  was  expressly  abandoned  by  the  contestant  on 
the  trial,  it  was  not  error  for  the  court  to  refuse  to  submit  such 
question  to  the  jury,  or  to  exclude  evidence  on  the  subject.     (Id-) 

32.  Directing  Verdict  fob  Proponent  on  Second  Trial. — On  a  second 

trial  of  a  contest  to  the  probate  of  a  will,  based  on  the  ground  of 
undue  influence,  it  was  proper  for  the  court  to  direct  a  verdict 
for  the  proponent  if  the  evidence  adduced  for  the  contestant  was 
not  more  favorable  for  him  than  the  evidence  offered  at  the  previous 
trial,  which  the  appellate  court  had  held  insufficient  to  establish 
undue  influence.  (Id.) 
See  Appeal,  13. 

WRIT  OF  REVIEW.     See  Certiorari, 

WORKMEN'S  COMPENSATION  ACT. 

1.  Basis  op  Employer's  Liability— La vyr  Operates  on  Status. — The 
liability  of  an  employer  under  the  Workmen's  Compensation,  Insnr- 
ance  and  Safety  Act,  to  pay  compensation  to  an  injured  employee 
arises  from  the  law  itself,  rather  than  from  any  agreement  of  the 
parties.  The  law  operates  upon  the  status  of  employer  and  employee, 
and  afiixes  certain  rights  and  obligations  to  that  status.  (North 
Alaska  Salmon  Co.  v.  Pillsbury,  1.) 

2.  Injuries   Happening  Without  State. — Under  that  act,  as  it  ex- 

isted prior  to  the  amendment  of  1915  adding  section  75a  thereto, 
the  employer  is  not  liable  for,  and  the  accident  commission  baa  no 
jurisdiction  to  allow,  compensation  for  injuries  received  by  an  em- 
ployee beyond  the  limits  of  this  state,  notwithstanding  the  contract 
of  employment  was  made  in  this  state.     (Id.) 
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WORKMEN'S  COMPENSATION  ACT  (Continued). 

3.  ExTBATERBiTOBiAL  OPERATION  OF  AcT. — ^The  intention  to  make  tb0 

act  operative  with  respect  to  occurrences  outside  the  state  will  not 
be  declared  to  exist  unless  such  intention  is  clearly  expressed  or 
reasonably  to  be  inferred  from  the  language  of  the  act,  or  from 
its  purpose,  subject  matter,  or  history.     (Id.) 

4.  Waiver  of  Delay  in  Institutino  Proceeding  foe  Compensation. — 

An  objection  that  a  proceeding  to  recover  compensation  under  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  was  not  insti- 
tutcrd  until  aiter  the  period  limited  by  clause  (b)  of  section  16  of 
the  act,  is  waived  by  the  failure  of  the  defendant  to  file  an  answer 
as  required  by  section  23  of  the  act,  bringing  that  fact  to  the  atten- 
tion of  the  Industrial  Accident  Commission.  (Bed  Bivcfr  Lumber 
Co.  ▼.  Pillsbury,  37.) 

5.  Construction    of   Act — Proceeding    "Wholly   Barred."— Clause 

(a)  of  section  16  of  the  act,  providing  that  the  right  to  institute 
the  proceeding  is  "wholly  barred"  by  the  lapse  of  the  time  limited, 
does  not  mean  that  the  provision  relates  back  and  avoids  the  claim 
from  the  beginning,  or  forfeits  the  right.  The  use  of  the  word 
"barred"  in  itself  implieis  that  the  lapse  of  time  constituting  the 
bar  must  be  raised  in  some  manner  as  a  defense.  If  the  how  is  not 
raised,  it  will  be  of  no  avail.     (Id.) 

6.  Statute  of  Limitations — Waiver  of  Defense. — An  objection  that 

a  proceeding  to  recover  compensation  under  the  Workmen's  Com- 
pensation Act  was  not  instituted  until  after  the  period  limited  by 
section  16  thereof  is  waived  by  the  failure  of  the  defendant  to  set 
up  such  statute  of  limitations  in  his  answer  as  a  defense  to  the 
proceeding.  (United  States  Fidelity  &  Guaranty  Co.  v.  Pillsbury, 
198.) 

7.  Actual  Knowledge  by  Employer  of  Injury — Insufficient  Find- 

ing.— In  a  proceeding  by  an  employee  before  the  Industrial  Acci- 
dent Commission  for  indemnity  compensation,  a  finding  of  the  com- 
mission that  the  defendant  employer  "had  knowledge  or  notice  of 
the  happening  of  the  accident  within  the  time  prescribed  by  law," 
is  not  a  finding  that  the  employer  had  "actual  knowledge"  of  the 
injury,  within  the  meaning  of  the  proviso  of  section  20  of  the  Work- 
men's Compensation  Act,  making  such  "actual  knowledge"  the  equiva- 
lent of  the  service  on  him  of  the  written  notice  stating  the  particu- 
lars of  the  injury.     (Smith  v.  Industrial  Accident  Commission,  199.) 

8.  EviDENCB  OF  Knowledge  by  Employer. — The  evidence  in  this  case 

is  held  insufficient  to  show  that  the  employer  had  any  actual  knowl- 
edge of  the  injury  to  the  employee.     (Id.) 

9.  Oral  Information  of  Injury  not  Actual  Knowledge. — Oral  in- 

formation of  the  injury  given  to  the  employer  within  the  statutory 
limitation  of  thirty  days  is  not  actual  knowledge  thereof,  dispensing 
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with  the  service  of  the  written  notice  required  bj  section  20  of  the 
set.     (Id.) 

10.  Knowledge  of  Accident  not  JSame  as  Knowledge  of  Imjukt. — 

A  finding  by  the  commission  that  the  employer  had  knowledge  of 
the  "accident"  does  not  import  that  he  had  knowledge  of  the  injury, 
within  the  meaning  of  that  section.     (Id.) 

11.  Injury  Beceiyed  Outside  of  State. — The  Workmen's  Compensation 
Act  does  not  authorize  the  making  of  an  award  by  the  Industrial 
Accident  Commission  for  injuries  to  an  employee  received  outside 
of  the  state.     (Kruse  y.  Pillsbury,  222.) 

12.  Employee  on  Merchant  Vessel  —  Injury  in  Port  or  Another 
State^ — ^An  employee  killed  in  performing  service  growing  out  of, 
incidental  to,  and  in  the  course  of  his  employment,  upon  a  merchant 
vessel  owned  in  California  while  it  was  within  a  port  of  another 
state,  was  not  constructively  within  the  territorial  limits  of  the  state 
of  California  at  the  time  of  his  death,  and  liability  therefor  is  deter- 
mined by  the  law  of  the  state  in  which  the  death  occurred.  The  de- 
pendent wife  of  such  person  may  not  have  an  award  of  compensation 
therefor  under  the  Workmen's  Compensation  Act  of  California. 
(Id.) 

13.  Vessel  in  Port  Gk>YERNBD  by  Lex  Looi. — When  a  merchant  vessel 

of  one  country  enters  the  port  of  another  for  the  purpose  of  eom- 
merce  it  subjects  itself  to  the  laws  of  the  sovereignty  governing 
such  port,  unless  some  different  rule  has  been  established  by  treaty 
or  otherwise.     (Id.) 

14.  Railroad  Accident  —  Employee  Aughting  from  Train  —  Seryice 

NOT  IN  Course  of  Employment. — A  clerk  in  the  freight  auditing 
department  of  a  railroad  company,  who,  while  traveling  in  the  per- 
formance of  his  duties  on  a  train  of  the  company,  voluntarily  and 
without  orders  from  the  conductor  or  train  crew,  alighted  therefrom 
on  an  occasion  when  the  train  had  run  over  and  injured  a  third  per- 
son, and  was  himself  killed  in  attempting  to  reboard  the  train,  was 
not  performing  a  service  growing  out  of,  incidental  to,  or  in  the 
course  of  his  employment,  where  no  rule  or  custom  of  the  company 
required  him  to  render  assistance  on  such  an  occasion,  but,  on  the 
contrary,  the  rules  of  the  company  confined  the  performance  of  the 
duties  resulting  from  such  an  accident  to  the  conductor  and  train 
crew.  (Northwestern  Pacific  B.  B.  Co.  v.  Industrial  Accident  Com- 
mission, 297.) 

15.  Statements  of  Deceased  Employee  as  to  Injury — Constitutional 
Law. — The  provisions  of  section  77a  of  the  Workmen's  Compensa- 
tion Act,  as  amended  in  1915,  authorizing  the  admission  in  evidence 
in  proceedings  for  compensation  of  hearsay  testimony  of  the  state- 
ments of  the  deceased  employee  relating  directly  to  his  injury,  are 
not.  uneonstitntionnl.  (Western  Indemnity  €?o.  v.  Industrial  Acci- 
dent Commission,  315.) 
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16.  JuBiSDicTioN  or  Industrial  Accidbnt  Commission  —  Aogident  to 
Seaman  on  High  Sbas — ADMnui/rr  Jurisdiction. — ^The  Industrial 
Accident  Commission  of  this  state  has  jurisdiction  to  make  an  award 
of  compensation  in  case  of  an  accident  to  a  seaman  employed  on  a 
▼essel  owned  by  citizens  of  California,  who  was  injured  while  his 
Tessel  was  upon  the  high  seas.  The  federal  courts,  under  their 
admiralty  and  maritime  jurisdiction,  have  not  exclusive  jurisdiction 
in  such  a  case.  (North  Pacific  Steamship  Co.  y.  Industrial  Accident 
Commission,  346.) 

17.  Common-law  Remedy  Saved  to  Suitors  bt  Judiciary  Act. — The 
saving  clause  of  the  federal  judiciary  act  of  1789,  granting  admiralty 
jurisdiction  to  the  district  courts,  but  "saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy  where  the  common  law  is  compe- 
tent to  give  it,"  is  not  limited  to  the  remedies  at  common  law  then 
existing,  and  did  and  does  include  rights  and  remedies  which  might 
subsequently  be  created  by  statute.     (Id.) 

18.  Statutory  Remedy  is  a  Common-law  Remedy. — The  remedy  pro- 
vided by  the  Workmen's  Compensation  Act  is  a  remedy  within  the 
meaning  of  the  saving  clause  of  the  federal  judiciary  act,  and,  being 
in  no  sense  a  proceeding  in  refill  and  involving  due  process  of  law, 
exists  concurrently  with  the  right  to  proceed  in  admiralty.     (Id.) 

19.  Jurisdiction  of  Industrull  Accident  Commission  —  Stevedore — 

Accident  in  State  Port. — The  occupation  of  a  stevedore  is  in  its 
essence  maritime,  and  the  Industrial  Accident  Commission  of  this 
state  has  jurisdiction  to  make  an  award  of  compensation  for  an 
accidental  injury  to  him  suffered  while  he  was  engaged  in  dis- 
charging cargo  from  a  vessel  at  a  port  in  this  state.  (North  Pacific 
Steamship  Co.  v.  Industrial  Accident  Commission,  357.) 

20.  Jurisdiction  of  Industrial  Accident  Commission  —  Stevedore — 
Vessel  Lying  in  Naviqable  Waters. — The  Industrial  Accident 
Commission  of  this  state  has  jurisdiction  to  make  an  award  of  com- 
pensation for  an  accidental  injury  to  a  stevedore  while  working  on 
a  vessel  lying  in  navigable  waters  in  this  state.  (Alaska  Pacific 
Steamship  Co.  v.  Pillsbury,  389.) 

21.  Seaman— Accident  on  Vessel  Lying  in  State  Harbor. — The  In- 
dustrial Accident  Commission  of  this  state  has  jurisdict^n  to  make 
an  award  of  compensation  for  an  accidental  injury  to  a  seaman 
while  the  vessel  on  which  he  was  employed  was  lying  in  navigable 
waters  in  a  harbor  in  this  state.  (Steamship  Bowdoin  Co.  v.  Pills- 
bury,  390.) 

22.  Constitutionality — Death  Benefits — Injuries  to  Mariners  *  on 
Navigable  Waters. — The  general  scheme  of  the  Workmen's  Com- 
pensation Act  is  constitutional,  the  provisions  allowing  awards  for 
death  benefits  are  valid,  and  the  act  authorizes  awards  for  injuries 
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received  by  mariners  on  navigable  waters.  (North  Padfle  Steam- 
ship Co.  V.  Industrial  Accident  Commission,  500.) 

23.  Findings   or  Industrial  Accident   Commission  —  Wnxrni.  Mis- 

conduct— Total  Absence  of  Evidencb — Review  by  Supbcms 
Court. — The  finding  of  the  Industrial  Accident  Commission  that  the 
injury  to  an  employee  was  not  the  result  of  his  own  willful  miscon- 
duct is  subject  to  review  in  the  supreme  court  if  totally  unsupported 
by  the  evidence.  The  commission  is,  however,  the  body  charged 
with  the  determination  of  issues  of  fact,  and  its  findings  of  fact 
are  not  reviewable  where  they  find  support  under  any  rational  view 
of  the  evidence.     (Id.) 

24.  Meaning   or   "Wiujul   Misconduct"  —  Neouoence. — The   phrase 

''willful  misconduct,"  as  used  in  the  section  of  the  Workmen's  Com- 
pensation Act  exempting  an  employer  from  liability  where  the  i& 
jury  was  caused  by  the  willful  misconduct  of  the  injured  em- 
ployee, means  something  more  than  negligence,  more,  even,  than 
gross  negligence.     (Id.) 

25.  Stranding  of  Stea'mer — Disobeyance  or  Captain's  Obdee  to  Taks 

to  Boats. — Under  the  facts  in  this  case,  it  cannot  be  held,  as  mat- 
ter of  law,  that  the  second  officer  of  a  steamer  which  was  about  to 
strike  upon  the  rocks,  who  had  taken  his  place  in  one  of  the  small 
boats,  in  pursuance  of  the  captain's  order  so  to  do,  was  guilty  of 
willful  misconduct  in  leaving  the  boat  and  returning  to  the  steamer. 
(Id.) 

26.  Lien  for  Attorney's  Fee — Payment  Directly  to  Attorney. — ^Tlie 

commission,  to  render  effective  the  lien  of  the  attorney's  fee  for 
legal  services  pertaining  to  a  claim  for  compensation,  as  authorized 
by  section  29(b)  of  the  Workmen's  Compensation  Act,  may  order 
the  amount  allowed  as  a  fee  to  be  paid  by  the  employer  directly  to 
the  attorney  of  the  applicant.     (Id.) 

27.  Country  Club — Caddy  Employed  on  Golf  Links — ^Liability  of 
Club  as  Employer. — A  country  club  which  owns  and  maintains  a 
golf  links  for  itis  members,  and  supplies  caddies  for  their  use,  while 
playing  the  game,  whose  employment  and  discharge  during  all  of 
the  time  when  they  are  not  actually  in  the  service  of  a  member  re- 
main wholly  under  its  control,  occupies  the  status  of  an  employer  to 
such  caddies,  and  is  liable  under  the  Workmen's  Compensation  Act 
for  an  accidental  injury  to  a  caddy  while  in  the  service  of  a  member, 
notwithstanding  the  member  pays  the  caddy  for  his  service  and 
directs  his  activities  while  actually  caddying.  (Qaremont  Country 
Club  V.  Industrial  Accident  Commission,  395.) 

28.  Employment  Limited  to  Certain  Days. — The  fact  that  the  injured 
caddy  reported  for  duty  and  was  employed  only  on  specified  days 
does  not  affect  his  status  as  an  employee.     (Id.) 
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29.  Injury  to  Minor  —  Basis  of  CoiiPKNSATiON  —  Future  Earning 
Capacity. — In  awarding  compensation  to  such  caddj,  who  was  a 
minor,  the  Industrial  Accident  Commission  was  authorized,  under 
section  17  of  the  Workmen's  Compensation  Act,  to  take  into  con- 
sideration the  increased  wage  which  he  might  be  fairly  expected  to 
earn.     (Id.) 

30.  Employee  to  Sell  Real  Estate  on  Commission. — A  person  who  for 
upward  of  two  years  had  been  employed  to  sell  real  estate  on  com- 
mission, subject  to  the  approval  of  his  principal,  under  a  contract 
obligating  him  to  pay  his  own  expenses,  but  requiring  him  to  devote 
his  entire  time  to  the  work,  and  who,  in  the  performance  of  his 
work,  was  subject  to  the  general  control  of  his  principal  as  to  his 
movements  and  methods  of  salesmanship,  is  an  employee  within  the 
meaning  of  the  Workmen's  Compensation  Act.  (Brown  ▼•  Indus- 
trial Accident  Commission,  457.) 

31.  Burden  op  Proop — Absence  of  Willful  Misconduct. — ^In  a  pro- 
ceeding before  the  Industrial  Accident  Commission  to  recover  com- 
pensation under  the  Workmen's  Compensation  Act,  the  claimant  is 
not  required  to  affirmatively  establish  the  absence  of  willful  mis- 
conduct on  the  part  of  the  injured  or  killed  employee.  (United 
States  Fidelity  &  Guaranty  Co.  v.  Industrial  Accident  Commission, 
616.) 

32.  Willful  Misconduct  ▲  Matter  of  Affirmative  Defense. — 
Willful  misconduct  on  the  part  of  the  injured  employee  barring  the 
right  to  compensation  is  a  matter  of  affirmative  defense  in  such  a 
proceeding,  and  is  not  jurisdictional  in  the  sense  that  its  absence 
must  be  affirmatively  established  by  the  claimant.     (Id.) 

33.  Employee  in  Winery — Asphyxiation  While  Cleaning  Tank — 
Failure  to  Make  Test. — An  employee  in  a  winery,  who  was  killed 
by  asphyxiation  while  cleaning  the  interior  of  an  empty  wine-tank, 
was  not  guilty  of  willful  misconduct  in  entering  the  tank  without 
testing  the  atmospheric  conditions  therein,  where  no  rules  of  the 
employer  prohibited  him  from  so  doing,  and  there  was  no  evidence 
that  he  knew  of  a  general  custom  to  make  such  a  test  before  enter- 
ing a  tank.     (Id.) 

34.  General  Custom  to  Make  Test  of  Tank — Employee  Knowino 

Custom  —  Insufficient  Evidence  of  Willful  Misconduct.  — 
Where  an  employee  had  knowledge  of  the  general  custom  to  make 
such  a  test  before  entering  an  empty  tank,  his  mere  presence 
therein,  in  a  dying  condition,  does  not  prove  circumstantially  that 
he  was  guilty  of  willful  misconduct  in  entering  it,  where  the  cir- 
cumstances surrounding  the  accident  admit  of  a  number  of  possible 
explanations  not  merely  to  excuse  but  logically  to  account  for  his 
being  there,  among  others  that  he  was  overcome  while  going  to  the 
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aid   of  a   coemployee   who  was   alreadj  in   the   tank  and   being 
asphjziated  therein.     (Id.) 

35.  Compensation  iNSxnLLNCE— Releask  of  Insttrakck  Cabbies— Ap- 
pointment or  General  Manager  by  Insubed  Pabtnebship. — An 
insurance  companj  carrying  compensation  insurance  for  a  partner- 
ship is  not  released  from  liability  for  injuries  to  the  employees  of 
the  firm,  by  the  fact  that  the  partners,  as  individuals,  had  gi^en  a 
general  power  of  attorney  to  one  of  their  creditors,  authorizing  him 
to  act  as  general  manager  of  the  business  and  to  receive  and  con- 
trol the  funds  of  the  copartnership  until  he  and  certain  other 
ereditoie  should  be  paid.  (Id.) 
Bee  Employer  and  Etnployee;  Interstate  Commeice. 
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